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INTRODUCTORY   VIEW 


OF    THE 


RISE  AND   PROGRESS  OF  TRUSTS. 


The  origin  of  trust.,  or  rather  the  adaptation  of  them 
to  the  English  law^  may  be  traced  to  the  ingenuity  of 
fraud.  By  the  interposition  of  a  trustee  the  debtoi 
thought  to  withdraw  his  property  out  of  the  reach  of  his 
creditor^  the  freeholder  to  intercept  the  fruits  of  tenure 
from  the  lord  of  whom  the  lands  were  held^  and  the  body 
ecclesiastic  to  avoid  the  restrictions  directed  against  the 
growing  wealth  of  the  church  by  the  statutes  of  mort- 
main. Another  inducement  to  the  adoption  of  the  new 
system  was  the  natural  anxiety  of  mankind  to  acquire 
that  free  power  of  alienation  and  settlement  of  their 
estates,  which  by  the  narrow  policy  of  the  common  law 
they  had  hitherto  been  prevented  from  exercising. 

OriginaUy  the  only  pledge  for  the  due  execution  of  the 
trust  was  the  faith  and  integrity  of  the  trustee ;  but  the 
mere  feeling  of  honor  proving,  as  was  likely,  when  op- 
posed to  self-interest,  an  extremely  precarious  security, 
John  Waltham,  Bishop  of  Salisbury,  a  Chancellor  in  the 
reign  of  Richard  the  Second,  invented  the  writ  of  sub- 
pcena,  by  which  the  trustee  was  liable  to  be  summoned 
into  Chancery,  and  compellable  to  answer  upon  oath  the 
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allegations  of  his  ce^ui  que  trust  No  sooner  was  this 
protection  extended,  than  half  the  lands  in  the  kingdom 
became  vested  in  feoffees  to  uses.  Thus,  in  the  words 
of  an  old  counsellor,  the  parents  of  the  trust  were  Fraud 
and  Fear,  and  a  court  of  conscience  was  the  Nurse  (a). 

Of  trusts  there  were  two  kinds :  the  simple  trust,  and 
the  special  trust.  The  simple  trust,  which  also  passed 
by  the  name  of  a  use,  was  defined  in  legal  phraseology 
to  be,  ''  a  confidence,  not  issuing  out  of  the  land,  but  as 
a  thing  collateral,  annexed  in  privity  to  the  estate  of  the 
land,  and  to  the  person  touching  the  land,  scilicet,  that 
cestui  que  use  should  take  the  profit,  and  that  the  terre- 
tenant  should  execute  an  estate  as  he  should  direct***  In 
order  rightly  to  understand  what  was  meant  by  this  ra- 
ther technical  description,  we  shall  briefly  consid^  the 
principles  that  were  recognised  by  courts  of  equity  (fox. 
these  courts  had  the  exclusive  jurisdiction  of  trusts),  first^ 
with  reference  to  the  terre-tenant  or  feoffee  to  uses,  and 
secondly,  with  reference  to  the  beneficial  proprietor,  or 
cestui  que  use. 

With  respect  to  the  feoffee  to  uses,  it  was  held  to  be 
absolutely  indispensable  that  there  should  be  confidence 
in  the  person,  and  privity  of  estate.  For  want  of  the. 
requisite  of  personal  confidence  it  was  ruled  that  a  corr 
poration  could  not  stand  seised  to  a  use ;  for  how,  it  wa^ 
said,  could  a  corporation  be  capable  of  confidence  when 
it  had  not  a  soul  9  Nor  was  it  competent  for  the  king  to 
sustain  the  character  of  trustee ;  for  it  was  thought  incon- 
sistent with  his  high  prerogative  that  he  should  be  made 
responsible  to  his  own  subject  for  the  due  administration 
of  the  estate.  And  originally  the  subpcena  lay  against  the 
trustee  himself  only,  and  could  not  have  been  sued  against 

(a)  Attorney  General  v.  Sands ,  Hard.  491. 


INTRODUCTION.  3 

either  his  heir  or  assign ;  for  the  confidence  was  declared 
to  he  personal,  aod  not  to  accompany  the  devolution  of 
the  property  (6).  But  the  doctrine  of  the  court  in  this 
respect  was  subsequently  put  on  a  more  liberal  footing, 
and  it  came  to  be  held  that  both  heir  and  assign  should 
Ibe  liable  to  the  execution  of  the  use.  An  exception 
howerer  was  still  made  in  favour  of  a  purchaser  for  va- 
luable consideration  not  affected  by  notice  (c). 

The  meaning  of  privity  of  estate  maybe  best  illustrated 
by  an  example.  Had  a  feoffment  been  made  to  A.  for 
life  to  his  own  use,  with  remainder  to  B.  in  fee  to  the 
use  of  C,  and  then  A.  had  enfeoffed  D.  in  fee,  in  this  case, 
though  D.  had  the  land,  yet,  as  he  did  not  take  the  iden- 
tical estate  in  the  land  to  which  the  use  in  favor  of  C. 
was  attached,  he  was  not  boimd  by  C.'s  equitable  claim. 
And,  by  the  same  rule,  neither  tenant  by  the  curtesy, 
nor  tenant  in  dower,  nor  tenant  by  elegit,  was  liable  to 
the  execution  of  the  use,  for  their  interests  were  new  and 
original  estates,  and  could  not  be  said  to  have  been  im- 
pressed with  the  use.  So  the  lord  who  was  in  by  escheat, 
a  disseisor^  abator^  and  intruder,  were  not  amenable  to 
the  9ubpcena  ;  for  the  first  claimed  by  title  paramount  to 
the  creation  of  the  use ;  and  the  three  last  were  seised  of 
a  tortious  estate,  and  held  adversely  to  the  feoffee  to  uses. 

With  respect  to  the  cesttu  que  ttse^  the  principle  upon 
which  his  whole  estate  depended  was  also  what  in  legal 
language  was  denominated  privity.  Thus,  on  the  death 
of  the  original  cestui  que  use,  the  right  to  sue  the  subpce- 
na  was  held  to  descend  indeed  to  the  heir  on  the  ground 
that  Jueres  eadem  persona  cum  antecessor e  ;  but  the  wife 
of  the  cestui  que  use,  or  the  husband  of  a  feme  cestui  que 
use,  and  a  judgment  creditor,  were  not  admitted  to  the 

(6)  8  E.  4.  6 ;     22  E.  4.  6.  (c)  Keilway,  42.  b. 
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same  privilege  ;  for  tbeir  respeotive  claitiii^were^  founded 
not  on  privity  with  the  person  of  the  o^siid  qwe  use, 
but  on  the  course  and  operation  of  law.  And  for  the 
like  reason  a  use  was  not  assets^  was  not  subject  to  for- 
feiture^ and  on  failure  of  heirs  in  the  inheritable  line  did 
not  escheat  to  the  lord.  And  as  a  use  was  regarded  in 
the  light  of  a  chose  en  action,  that  is^  a  mere  right  to  to- 
force  a  claim  against  another  in  a  court  of  equity,  the 
use  was  held  not  to  be  assignable  (d). 

The  special tYust({oT  hitherto  we  have  spoken  of  tbeBisi- 
pie  trust  or  use  only)  was  where  the  conveyance  to  the  trus- 
tee was  to  answer  some  particular  and  immediate  purpose; 
as  upon  trust  to  reconvey  in  order  to  chifiige  ^the  liiJe  >of 
descent,  upon  trust  to  sell  for  payment  of  debts,  &c  >  In 
the  special  trust  the  duty  of  the  trustee  was  not>  as  kk 
the  use,  of  a  mere  passive  description,  but  imposed  u^ob 
him  the  obligation  of  exerting  himself  in  some  active 
character  for  the  accomplishment  of  the  purpose  pre^ 
scribed.  In  case  the  trustee  had  neglected  his  duty,  the 
cestuis  que  trust  might  have  filed  a  biQ  in  Chsticery,  and 
have  compelled  him  to  proceed  in  the  execution  of  his 
office  (e). 

Both  the  use  and  the  special  trust  were  applicable  to 
chattels  real  and  personal,  as  well  as  to  freeholds ;  but 
trusts  of  chattels  were  for  obvious  reasons  much  less  fr^ 
quently  in  practice.  The  amount  of  the  property  was 
small ;  the  owner,  even  without  the  interposition  of  a 
trustee,  had  the  fullest  control  and  dominion  over  it ;  and 
a  chattel  interest,  as  it  followed  the  person,  was  equally 
subject  to  forfeiture  whether  in  the  custody  of  a  trustee, 
or  in  the  hands  of  the  beneficial  proprietor  (/).     But  to 

(d)  Fineh's  ease,  4  Inst.  85.  Powers,  No.  1. 

(e)  See  the  case  in  the  reign  of         (/)  5  H.  5.  8. 6. 
Hen.    7,    Append,    to   Treat,   of 
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tlie  extent^  whatever  it  was,  to  which  trusts  of  chattels 
were  adopted^  they  were  conducted  upon  the  same  prin- 
ciples, mutatis  mutandis,  as  were  trusts  of  freeholds  ;  the 
right  to  sue  a  subpcena  turned  equally  on  privity  {g), 
and  the  interest  of  the  cestui  que  trust  was  held  not  to  be 
assignable  (A). 

Such  was  the  nature  of  trusts  as  they  stood  at  com-- 
mon  law  ;  but  the  manifold  frauds  and  mischiefe  to  which 
the  new  system  gave  occasion^  particularly  "  the  great 
uasurety  and  trouble  arising  thereby  to  purchasers/' 
called  loudly  from  time  to  time  for  the  enactment  of  re- 
medial statutes.  One  of  the  most  important  of  these  was 
the  1  Ric.  &,  c*  1,  the  substance  of  which  may  be  expressed 
in  the  terms  of  the  preamble,  viz.  that ''  all  acts  made  by 
or  against  a  cestm  que  use  should  be  good  as  against  him, 
his  heirs^  and  feoffees  in  trust,"  in  other  words,  that  all 
dealings  of  the  cestui  que  use  with  thef  trust  property 
should  have  precisely  the  same  legal  operation,  as  if  the 
cestui  que  use  had  himself  been  the  legal  owner.  To  what 
interests  the  legislature  intended  this  statute  to  be  ap- 
plicable has  not  on  all  hands  been  agreed.  A  feoffment 
in  fee  to  uses  was  clearly  the  case  primarily  intended. 
Upon  a  feoffment  in  tail,  it  seems  no  use  could  have  been 
declared,  for  a  tenant  in  tail  was  incapacitated  by  the 
statute  de  donis  from  executing  estates  (j).  With  respect 
to  a  feofiment  for  life  to  uses,  there  appears  to  be  no  reason 
upon  principle,  except  so  far  as  the  language  of  the  act 
may  be  thought  to  iumish  any  inference,  and  certainly 
there  is  no  objection  on  the  score  of  authority,  why 
the  cestui  que  use  might  not  have  passed  the  legal  estate 
by  virtue  of  the  statutory  power.  It  has  been  contended 
by  Mr.  Sanders,  that  on  a  feoffment  for  life  no  use  could 

(y)  WiihavCs  case,  4  Inst.  87.        (h)  Jcnk.  244,  c.  80. 

(i)  Co.  Lit.  19.  b. 
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have  been  declared^  on  the  ground  that,  as  the  tenant  for 
life  held  of  the  reversioner,  the  consideration  of  tenure 
would  have  conferred  a  title  to  the  beneficial  interest  on  the 
tenant  for  life  himself  (k).  But  this  reasoning  can  have  no 
application,  where  the  estate  for  life  was  not  created,  for, 
where  it  was  merely  transferred,  the  assignment  of  the  life- 
estate  was  not  to  be  distinguished  in  this  respect  from 
the  conveyance  of  the  fee ;  in  each  case  there  was  no 
consideration  of  tenure  as  between  the  grantor  and 
grantee,  but  in  each  case  the  services  incident  to  tenure 
were  due  from  the  grantee  to  a  third  person  (1)«  It 
is  clear  the  statute  embraced  uses  of  lands  only,  and 
did  not  extend  either  to  special  trusts,  or  to  trusts  of 
chattels :  not  to  special  trusts,  because  the  trustee  com- 
bined in  himself  both  the  legal  estate  and  the  use,  though 
compellable  in  Chancery  to  direct  them  to  a  particular 
purpose ;  and  not  to  trusts  of  chattels,  because  the  pre- 
amble and  the  statute  were  addressed  to  cestui  que  use  and 
his  heirs,  and  to  feoffees  in  trust. 

The  mischiefs  of  the  system  increasing  more  and  more, 
(the  statute  of  Richard  occasioning  still  greater  evils  than 

(k)  Sand,  on  Uses,  c.  1,  s.  6,  div.  2. 


(1)  The  state  of  the  law  upon  this  subject  appears  to  have  been  as  fol- 
lows :— 1.  That  on  the  creation  of  an  estate  for  life,  had  no  use  been  men- 
tioned on  the  face  of  the  instrument,  the  tenant  for  life  had  held  for  his 
own  benefit  in  compensation  of  his  sen^ices;  Perk.  s.  585  ;  B.  N.  C.  60; 
Br.  Feff.  al.  Uses,  10;  and  no  use  could  have  been  averred  in  contradiction 
to  the  use  implied.  See  Gilb.  on  Uses,  57-  2.  That  had  a  use  been  ex- 
pressly declared  by  the  deed,  the  tenant  had  been  bound  by  the  terms  on 
which  he  accepted  the  estate;  Perk.  s.  537;  Br.  Feff.  al.  Uses,  10,  40. 
3.  Unless  a  rent  had  been  reserved,  or  consideration  paid,  in  which  case 
a  court  of  equity  would  not  have  enforced  the  use  against  the  purchaser 
for  valuable  consideration.  B.  N.  C.  60 ;  Br.  Feff.  al.  Uses,  40.  4.  That 
on  the  assignment  of  a  life  estate  a  use  might  have  been  declared,  as  on  a 
conveyance  in  fee. 
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it  remedied,  from  the  facility  it  gave  to  the  cestui  que  use 
and  his  feoffee,  who  had. now  each  the  power  of  passing 
the  legal  estate,  of  defrauding  by  collusion  the  bond  fide 
purchaser),  the  legislature  again  interposed  its  authority 
by  the  27  Hen.  8,  c.  10,  and  enacted,  that  "  where  any 
person  stood  seised  of  any  hereditaments  to  the  use  confi- 
dence or  trust  of  any  other  person,  or  of  any  body  politic, 
such  person  or  body  politic  as  had  any  such  use  confi- 
dence or  trust  should  be  deemed  in  lawful  seisin  of  the 
hereditaments  in  such  like  estates  as  they  had  in  use 
trust  or  confidence."*  (2) 

Uses  by  the  operation  of  this  statute  became  merged 
in  the  legal  estate  ;  but  special  trusts  and  trusts  of  chat-- 
tels  were  not  within  the  purview  of  the  act :  the  former, 
because  the  use,  as  well  as  the  legal  interest,  was  in  the 
trustee ;  the  latter,  because  a  termor  is  said  to  be  possess- 
ed,  and  not  to  be  seised  of  the  property. 


(2)  As  this  statute  does  operate  on  the  use  of  a  life  estate,  but  does  not 
apply  to  a  seisin  in  tail,  the  doctrine  of  Mr.  Sanders,  that  prior  to  the  27 
Hen.  8,  there  was  no  use  of  a  seisin  either  in  tail  or  for  life,  seems  open  to 
the  following  objections: — 1.  That  the  statute  in  executing  the  use  of  a 
life-estate  operates  on  an  interest  which  at  the  time  of  the  enactment  had 
no  existence ;  and,  2dl7,  That  in  not  executing  a  use  declared  on  a  seisin 
in  tail,  it  operates  differently  on  two  estates  that  fall  within  precisely  the 
same  principle.  To  meet  the  former  objection,  Mr.  Sanders  holds  the 
statute  of  HeA*  8  to  be  prospective,  and  distinguishes  it  from  the  statute  of 
Richard,  which  he  considers  not  to  be  prospective,  by  observing  that  the 
latter  employs  the  word  "  use*'  only,  while  the  former  has  the  additional 
term  of  "  trust;"  but  to  this  it  may  be  answered,  that,  although  the  statute 
of  Richard  does  not  contun  the  word  trust,  the  preamble  does,  and  that  the 
distinction  contended  for  between  use  and  trust  had  no  existence  until  a 
comparatively  recent  period.  See  Altham  v.  Anglesey,  Gilb.  Eq.  Rep.  17. 
To  obviate  the  latter  objection,  it  is  maintained  by  Mr.  Sanders  that  ten- 
ant ill  tail  is  within  the  statute  of  Hen.  8 :  an  opinion  which,  it  is  submitted, 
is  directly  opposed  to  the  general  stream  of  authority.  Co.  Lit.  19.  b. ; 
Shep.  Touch.  509  ;  Gilb.  on  Uses,  11,  and  Sir  £.  Sugden's  note,  i5. 


8'  INTMIDUOlHni'. 

at080r»iAf  judjgesrbyttkeir  eaiulinietbn.of  ithe'sUtiito^ 
eiKated  ikMYid  >kind  of  intaceUt^  shK^^dutiiigiufibediby  the 
imme/of  jriM^.>  Befave  thestsfcuteiof .Hea^Ci  apeiaoB^  to 
hftwiiact  the  oompl^te  ownenhip*  nm^t  have  Jitoited  tkr 
pote^sflioii.'df  the  .land  and  the  iMte  of:  tte  pipfito^ 
The  pofsegiioniaiid  the.  uae  wdie  tevaii  at  .oooNBOlDt  lamr^jn»T 
QOgniaed  88  difitinct  interests,  thoagh  the-^M^ttitfiAi  mm. 
MAS  Jeftto  Chancery  for  his  remedy  (/).  OorA  feoffiaient 
t!aJ^«  to. the  use  of  B.  to  theuseofC.>  the  possession  was 
inAi,  the  use  in  B.,  and  the  limitation  over  to  C^  was  dis* 
regatded^as  surplusage.  When  the  statute  of  Hen:  8  was 
passedi'it  executed  theestate in  B.  by  anoexiBgr the p09f 
sQssite  toitheuse ;  but  having*  thus  beootne/fvip^tdiq^m^. 
it«didiiok>.  aathe  act  was  ooilstrued;  affiset^the  usejor er  toQ.* 
However,  Chaneery,  now  that' uses  wetre^tonvert^  iMo 
estates,  decreed  C«  to  have  a  title  in  e^ity,  lind  edfoheed 
the>exeoution  of  it  under  the  name  of  a  trust'(fa).  < 

^'inteH^ts inland,"  said  Lord  Hardwicke^''thu8beaame 
of  <.thl*ee  -  kinds :  first,  the  estate  fai  the  land  itself,  thef 
aadept  eommon-law  iee;  secondly,  the  use,  which  wa» 
originally*  a  creature  of  equity,  but  since  the  statute 
of  uses  it  drew  the  estate  in  the  land  to  it,  so  tiiat  ther 
were  joined  and  made  one  legal  estate ;  and,  thirdly,,  the 
trust,  of  which  the  common  law  takes  no  noticcj^  but 
which  carries  the  beneficial  interest  and  profitsin  a  court 
of  equity,  and  is  still  a  creature  of  that  court,  as  the  use 
was  before  the  statute  (»)•" 

This  newly-created  interest  was  held  to  be  soperfectl]^ 

(0  Lit.  s.  462,  463 ;  Co.  Lit  Atk.  591. 

272.  b.;  and  see  Carter,  197;  iV  (n)  WiUet  v«  Stmdfard,  I  Yes* 

vey  ▼.  /lurofii  Neb.  136 ;  MpgoeTs  1S6 ;   Confion  v.  Hthfatf  2  Coz» 

ea»e,  Oodb.  64.  342. 

(m)  See  HopUns  y.'Hopktlt$,  I 
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distinct  firom  the  iaiioieiit  use^  that  the  statutory  provisions^ 
by  which  many  of  the  misohiefs  of  uses  had  been  remedied^ 
as  the  IB  Hen*  1,  c.  15,  by^iob  uses  had  been  made  liable 
to  writs  of  exeeution,  and  the  26  Hen.  8,  c.  13,  by  which 
they  had  become  forfeitable  to  the  Crown  for  treason^ 
weire  decided  to  have  no  application  (3).  However,  the 
trust  took  the  likeness  of  the  use,  assimilating  itself  to 
the  nature  of  special  trusts  and  trusts  of  chattels,  which 
had  never  been  disturbed  by  any  legislative  enactment. 
To  show  how  the  prmciples  of  uses  prevailed  after  the 
statute  of  Hen.  8,  it  was  held  in  the  reign  of  Eliza- 
beth (t>3,  that  the  equitable  term  of  ^feme  covert  did  not 
vest .  in-  the  husband  by  survivorship ;  for  a  trust,  it 
was  said,  was  a  thing  in  privity,  and  in  nature  of  an 
action,  and  no  remedy  for  it  but  by  writ  of  subpoena. 
And'a  few  years  after  in  the  same  reign  it  was  resolved 
by  all  the  Judges  that  a  trust  was  a  matter  of  privity 
and  in  nature  of  a  chose  in  action,  and  therefore  was 
not  assignable  {p).  And  in  the  sixth  yeiu-  of  King  Charles 
the  First  it  was  decided  by  the  Judges,  that,  as  a  feme 
was  doMraUe  by  act  or  rule  of  law,  and  a  court  of  equity 
had  no  jurisdiction  where  there  was  not  fraud  or  covin, 
the  widow  of  a  ti^stee  was  entitled  to  her  dower  out  of 
the  trust  estate  (9)* 

(o)  WithanCa  case^  4  Inst.  87 ;  Inst.  86. 
S.  C.  Popham,  106,  sub  nomine         {q)  Nash  v.  Preston,  Cro.  Car. 

Johtuon's  case.  190. 

(p)  Sir  Moyl  Fineh*s  case,  4 

(3)  As  the  statutes  relating  to  uses  have  never  been  repealed,  but  are 
merely  inoperative  from  the  want  of  any  subject  matter,  the  question  sug- 
gests itself  whether  they  be  not  still  applicable  to  a  use  created  by  a  bargain 
and  sale  not  by  indenture,  or  by  indenture  not  duly  inroUed;  for  as  the 
27  Hen.  8,  c.  10,  is  prevented  from  transferring  the  possession,  the  old 
common  law  use  seems  in  this  case  to  survive.     See  Shepp,  Touch«  508. 
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.  Bui  during  the  reigns  of  Charles  the  First  and  Second^ 
^nd  particularly  during  the  Chancellorship  of  I^ord 
•Nottingham^  whoj  from  the  sound  and  comprehensive 
principles  upon  which  he  administered  trusts,  has  been 
palled  the  father  of  equity  (r),  the  courts  gradually  threw 
off  the  fetters  of  uses,  and,  disregarding  the  operation  of 
mere  technical  rules,  proceeded  to  establish  trusts  upon 
the  broad  foundation  of  conformity  to  the  course  of  com- 
mon law.  ''  In  my  opinion,"  said  Lord  Mansfield,  '^  trusts 
were  not  on  a  true  foundation  till  Lord  Nottingham  held 
the  great  seal ;.  but  by  steadily  pursuing  from  plain  prin- 
ciples trusts  in  all  their  consequences,  and  by  some 
assistance  from  the  legislature,  a  noble,  rational,  and 
uniform  system  of  law  has  since  been  raised;  so  that  trusts 
are  now  made  to  answer  the  exigencies  of  families  and 
all  purposes,  without  producing  one  inconvenience, 
fraud,  or  private  mischief,  which  the  statute  of  Hen.  8 
meant  to  avoid  {$).** 

To  point  out  the  changes  that  were  successively  in- 
troduced, it  was  held  with  reference  to  the  trustee,  that 
actual  cof^dence  in  the  person  was  no  longer  to  be 
looked  upon  as  essential.  A  body  corporate  therefore 
was  not  exempted  from  the  writ  of  stApcena  on  the 
ground  of  incapacity  (^),  and  even  the  king,  notwith- 
standing his  high  prerogative,  was  invested  with  the  char- 
acter of  a  Royal  Trustee  (x),  though  the  precise  mode 
of  enforcing  the  trust  against  him  was  not  exactly  ascer- 
tained :  to  use  the  language  of  Lord  Northington,  *'  the 
arms  of  equity  were  very  short  against  the  Preroga- 

(r)  PbiUp$  V.  BrydgeSf  3  Yes.  Yes.  468 ;   AUomey  General  y« 

127 ;  Kemp  ▼.  Kemp^  5  Yes.  858.  Whorwood,  1  Yes.  536« 

(s)  Burgeee  v.    WheaUy   1  £d.  (x)  See  Penn  v.  Lord  BaUimore^ 

223.  1  Yes.  45S;  Earl  of  Kildare  v. 

(<)  See  Green  v.  Ruiherworihy  1  Eustace^  1  Vern.  439. 
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tive''(^).  The  subtle  distinctions  which  had  formerly 
attended  the  notion  iAprmty  of  estate  were  also  gradually 
disc^urded.  Thus  it  was  laid  down  by  Lord  Hale^  that 
tenant  in  dower  should  be  bound  by  a  trust  as  claiming 
in  iii^  per  by  the  assignment  of  the  heir  (z) ;  and  so  it 
was  afterwards  determined  by  Lord  Nottingham  (a) : 
and  when  an  old  case  to  the  contrary  was  cited  before 
Lord  Jeffries^  it  was  unanimously  declared  both  by  the 
bench  and  the  bar  to  be  against  equity  and  the  constant 
practice  of  the  court  (6).  A  tenant  by  statute  merchant 
was  held  to  be  bound  upon  the  same  principle,  for 
he  took,  it  was  said,  by  the  act  of  the  party,  and  the  re- 
medy  which  the  law  gave  thereupon  (tr).  But  as  to  ten- 
ant by  the  curtesy.  Lord  Hale  gave  his  opinion,  that  one 
in  the  post  should  not  be  liable  to  a  trust  mthout  express 
mention  made  hy  the  party  who  created  it ;  and  therefore 
tenant  by  the  curtesy  should  not  be  bound  {d) :  but  his 
Lordship's  authority  on  this  point  was  subsequently 
overruled,  and  curtesy  as  well  as  dower  was  made  con- 
formable to  the  general  principle. 

With  respect  to  the  cestui  que  trusty  or  the  person 
entitled  to  the  subpoena,  the  narrow  doctrine  contained 
under  the  technical  expression  of  privity  began  equally 
to  be  waived,  or  rather  to  be  applied  with  considerable 
latitude  of  construction.  '^  The  equitable  interest,"  said 
Justice  Rolle, "  is  not  a  thing  in  action,  but  an  inheritance 
or  chattel,  as  the  case  may  fall  out**  (je) ;  and  when  once 
the  trust,  instead  of  passing  as  a  chose  in  action,  came  to 

iy)  Burgess  v.   Wheate^  1  Ed.  in  the  copy  of  Croke's  Reports  in 

256.  Lincoln's  Inn  Library. Cro. Car.  1 9 U 

(2)  Powlett  V.  Attorney  General^         (c)  Powlett  v.  Attorney  General^ 

Hard.  469.  ^  Hard.  467,  per  Lord  Hale. 

(a)  Noel  V.  Jevouy  Freera.  43.  (d)  S.  C.  lb.  469. 

(6)  MS.    note  by  an  old  hand  (e)  King  v.  Holland^  Styi.  21. 
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be  treated:  on  tke  footing  of  an  aetiial  estate,  4tl  soon^drew 
to  i|;  all  liie'rigkta'  and  inoident»  ^at.  accdmpa«ied tpro* 
party  at  lawc  thus,,  the  equity  of  the  oestuiyue  trust,  though 
a  bare  contingency  or  possibility  (/),  waa  admitted  to  be 
angnable  (g) ;  and  Wiiham*9  ea$e^  that  a  huahiand  who 
sHrvived  his  wife  could  not>  for  want  ot  privity,  claim  her 
equitable  chattel,  was  declared  by;  the  court  to  be  no 
longer  an  authority  (A).  So  a  judgment  creditor^  ife>was 
held  by  Lord  Nottingham,  sOiight  prosecute  an  equitable 
^eri  fimas  {i);   aad  though   Lord  Keeper  Bridgmaii 
reAised  to  allow  an  equitable  e^6g»<  (Je),  it  is  pcob^^Ie,  Jbad 
tiie-  question  arisen  before  Lord  Nottingham,  his  Lordship 
would  in  this,  as  in  other  cases,  have  acted  on  a  more 
liberal  principle;  at  all  events,  the  creditor's  right  to 
relief  in   this   case  has  ffluce  been  established  by  the 
current  of  modem  authority  (/).   Again,  a  trust  was  de» 
oided  by  Lord  Nottingham  to  be  assets  in  the  hands  of 
the  heir  (m) ;  and  though  Lord  Guildford  afterwards  over- 
ruled this  decision  (it),  yet  Lord  Nottingham's  view,  of 
the  subject  appears  to  have  been  eventually  suecossfiil  (a)i 
Curtesy  also  was  permitted  of  a  trust  estate,  though  the 
widow  of  cestui  que  trust  could  never  establish  her  title 
to  dower  {p).  "  Not,"  said  Lord  Mansfield,  *^  on  reason*  or 
principle,  but  because  wrong  determinations  had  misled 
in  too  many  instances  to  be  then  set  right  (9)";  or  rather, 

(J)  Warmsirey  v.    Tanfield,   1  (k)  Pratt  v.  Colt,  Freem.  13'J. 

Ch.  Re.  29 ;    Lord  Combury  v.  (/)  See  infira. 

Middkton,  1  Ch.  Ca.  208 ;  Goring  (m)  Grey  v.  CdlviUe,  2  Ch.  Re. 

V.  Bichtritaff,  1  Gb.  €a.  8:  143. 

{g)  Courthope  v.  Heyman,  Cart.  (n)  Creed  v.    Covile,    1   Vera. 

25,  per  Lord  Bridgman.  172. 

(A)  King  v.  Holland,  Al.  15.  (0)  See  infra, 

(f)  Andn.  case,   cited  Bahh  v.  (jp)  Colt  v.  CoU,  1  Ch.  Re.  254* 

WastaU,   1    P.  W.   445 ;    Pit  v.  (q)  Burgess  v.  Wheate,    1   Ed. 

Hunt,  2  Ch.  Ca.  73.  224. 
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flBf 'Lwd  'Redesdatentkoiiglit/tecauifle  tlie  admission  of 
dxn^et  mmid  tbave  (Austeioned  great  incoairenieiice  > to  pur- 
di88erfi<-*^a  mischii^  that  in  the  case  :o(  oartesy  was  not 
equally  to  be  apprebelided  (r). 

Lo?d  Mansield  was  tot  catrying  the  analogy  of  trusts 
to  legal  estates  beyond  the  legitimate  boundary.  ^'  A  use 
ortrubt,"  he  said/^  was  heretofore  understood  to  be  tn^ely 
as  an  agreement^  by  whioK  the  trustee  and  idl  claiming 
from  him  in  priyity  w^«  personally  liable  to  the  cestui 
$wr  we,  and  all  claiming*  under  him  in  like  privity ;  no- 
bodfy  in  the  po^i  was  entitled  under  or  bound  by  the 
agfeeasent :  but  now  the  trost  in  this  ooart  is  the  sanw 
as  the  ^land^  and  the  trustee  is  considered  merely  as  an 
inBtrament  <rf Conveyance  (^)"  And  in  the  application  of 
this  principle  his  Loirdship  argued^  that  the  estate  of  the 
ceMuique  trust  ought  to  be  subject  to  escheat,  and  that, 
on  fiuluiie  «lf  heirs  of  th^  trustee,  the  lord  who  took  by 
escheat  should  be  bound  by  the  trust.  But  to  these 
propositiona  jthe  courts  of  equity  have  never  assented. 
The  limit  to  which  the  analogy  of  trusts  to  legal  estates 
o^ht .  properly  to  be  allowed,  was  well  enunciated  by 
Lord  Northidgton  in  the  case  of  Burgess  v.  JVheate. 
**  It  is  true/'  he  said, ''  this  Court  has  considered  trusts  as 
between  the  trustee,  cestui  que  trust,  and  those  chimiug 
under  them,  as  imitating  the  possession ;  but  it  would  be 
a  bold  stride,  and  in  my  opinion  a  dangerous  conclusion, 
to  say  therefore  this  Court  has  considered  the  creation 
and  instrument  of  trust  as  a  mere  nullity,  and  the  estate 
in  all  respects  the  same  as  if  it  still  continued  in  the 
seisin  of  the  creator  of  the  trust,  or  the  person  entitled 
to  it :  for  my  own  part  /  know  no  instance  where  this 
Court  has  permitted  the  creation  of  the  trust  to  affect  the 

(r)  See  infra.  (s)  Burgess  v.  JVheate,  1  £d.  226. 
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right  of  a  third  person  {t)  ;**.  that  is,  to  illustrate  the  prin^ 
ciple  by  particular  cases,  a  tenant  by  the  curtesy,  or  in 
dower,  or  by  ele^t,  as  claiming  through  the  cestui  que 
trust  or  trustee,  though  in  the  post,  is  bound  by  and  may 
take  advantage  of  the  trust ;  but  the  lord,  who  comes  in 
by  escheat,  is  not  in  any  sense  a  privy  to  the  trust,  and 
therefore  casx  neither  reap  a  bendk  from  it  on  failure  o{ 
heirs  of  the  cestui  que  trust,  nor  b  bound  by  the  equity 
on  &ilure  of  heirs  of  the  trustee. 

To  the  extent  therefore  pointed  out  by  Lord  North- 
ington,  and  no  farther,  the  analogy  of  trusts  to  legal 
estates  is  at  the  present  day  to  be  applied. 

(0  Burgess  y.  Wheate,  1  Ed.  250, 251. 
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CHAPTER  I. 


THE  DEFINITION   OF   A   TRUST. 


A  TRUST  cannot  be  more  exactly  defined  than  in  the 
terms  employed  by  Lord  Coke  for  the  definiticm  of  a 
use  (a),  viz.  A  confidence  reposed  in  some  other j  not  is-^ 
suing  out  of  the  land,  ha  as  a  thing  collateral,  annexed  in 
primty  to  the  estate  of  the  land,  and  to  the  person  touching 
the  land,  for  which  cestui  que  use  has  no  remedy  hut  by 
subpoena  in  Chancery  (i). 

1,  It  is  a  confidence;  not  necessarily  a  confidence  ex-- 
pressUf  reposed  by  one  party  in  another,  for  it  may  be 
raised  by  implication  of  law;  nor  need  the  trustee  of 
the  estate  be  actually  capable  of  confidence,  for  the  capa*^ 
city  itself  may  be  supplied  by  legal  fiction,  as  where  the 
administration  of  the  trust  is  committed  to  a  body  cor- 
porate; but  a  trust  is  a  confidence,  as  distinguished 
from  jus  in  re  and  jus  ad  rem,  for  it  is  neither  a  legal 
property,  nor  is  it  a  legal  right  to  property. 

2«  It  is  a  confidence  reposed  in  some  other;  not  in 
some  other  than  the  author  of  the  trust,  for  a  person 
may  convert  himself  into  a  trustee,  but  in  some  other 
than  the  cestui  qtie  trust ;  for  as  a  man  cannot  sue  a 

(a)  Burgess  v.  WhetUe^  1  Ed.      Lord  Hardwicke. 
248,  per  Lord  Keeper  Henley ;  Q>)  Co.  Lit.  272.  b. 

Lloyd  y.  SjnUet,  2  Atk.  150,  per 


16 


DsnillTION  OF  A  TRUST. 


CCH.  I. 


subpcena  against  himself,  he  cannot  be  said  to  hold  upon 
trust  for  himself  (c).  If  the  legal  and  equitable  interests 
happen  to  meet  in  the  same  person,  the  equitable  is  for 
ever  absorbed  in  the  legal ;  as  if  A.  die  seised  of  the 
legal  estate  ex  parte  patemd,  and  of  the  equitable  ex 
parte  matemd,  the  heir  of  the  maternal  line  has  no  equity 
against  the  heir  of  the  paternal  {d). 

But  the  rule  holds  only  where  the  legal  and  equitable 
estates  are  co-extensive  and  commensurate ;  for  if  a  per- 
son be  seised  of  the  legal  estate  in  fee,  and  have  only  a 
partial  equitable  interest,  to  merge  the  one  in  the  other 
might  lead  to  a  violaticm  of  ri^ts ;  as  if  lands  be  con* 
veyed  to  A.  and  his  heirs,  in  trust  for  B.  in  tail,  with 
remainder  to  A.  in  fee,  should  the  equitable  remainder 
limited  to  A.  be  converted  into  a  legal  estate,  it  would 
not  be  barrable  by  B.'s  equitable  recovery  (e)^  Lord 
Alvanley  upon  this  case  observed — ^''The  objection  to  the 
recovery  is,  that  at  the  time  it  was  sujflfered  the  remain- 
der in  A.  was  not  an  equitable,  but  a  legal  remainder ; 
and  therefore,  according  to  the  doctrine  established  in 
this  Court  that  in  order  to  make  a  good  equitable  re- 
covery the  remainders  must  be  equitable,  the  recovery 
is  void  as  to  him.  It  was  maintained,  that  where  there 
is  in  the  same  person  a  legal  and  equitable  interest,  the 
former  absorbs  the  latter.  I  admit  that  where  he  has 
the  same  interest  in  both^  he  ceases  to  have  the  equitable 


(e)  Goodright  v.  WeUs,  Doug. 
747»  per  Lord  Mansfield. 

{i)  Selbyy.  Alston,  SYeE.^S9\ 
Goodright  v.  WeUs,  Doug.  747, 
per  Lord  Mansfield;  Wade  v. 
Paget,  I  B.  C.  C.  863;  S.  C.  1 
Cox,  74 ;  Philips  y.  Bridges,  8 
Yes.  126,  per  Lord  Alyanley ; 
Finches  ease,  4  InsL  85,  8rd  re- 


solntion;  Harmood  y.  Oglamder,  8 
Yes.  127,  per  Lord  Eldon. 

(e)  PhOips  ▼.  Bridges,  8  Yes. 
120;  RMmtm  t.  Cwmmmgs,  Rep* 
I.  Talb.  164;  S.  C.  1  Atk.  478; 
and  see  Boteler  y.  AUimgton,  1  B. 
C.  C.  72;  Merest  y.  James,  6 
Mad.  118. 
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eft1;iite^ .and  has  the  legal  estate,  upon  which  the  Court 
wUl  not  act,  hut  leaves  it  to  the  rules  of  law;  but  I  do 
not  by  any  means  admit,  that,  where  he  has  tibie  whole 
•legal  estate  and  a  partial  equitable  estate,  the  latter 
sinks  into  the  former.  It  has  been  very  ably  argUed> 
that  there  seems  an  absurdity  in  saying  he  had  an' equi- 
table remainder  for  himself,  where  he  had  the  'whole 
legal  fee ;  but  it  is  much  more  absurd  to  say,  he'  had  a 
leggl  remainder.  It  ia  impossible — it  would  be  a  sole- 
cism— ^to  state  to  a  lawyer  that  he  could  have  an  estate 
in  fee  with  a  remainder  in  tail  expectant  in  law  upon  it ; 
but  thqre  la  no  such  absurdity  in  saying  he  might  have 
die  whole '  legtl  estate,  and  a  limited  interest  in  the 
beneficial  interest  of  that  estate.  When  I  am  told  that 
legal  and  equitable  estates  cannot  subsist  in  the  saime 
pers<m,  it  must  be  understood  always  with  this  restric- 
tion— that  it  is  the  same  estate  in  law  and  in  equity ;  for 
then  there  is  no  person  upon  whom  the  Court  can  act — 
the  equitable  estate  is  absorbed — the  better  phrase  is, 
that  it  no  loi^r  exists :  but  when  for  the  purposes  of 
justice  it  is  necessary  it  should  exist,  that  circumstance 
shall  not  put  a  party  entitled  into  a  worse  condi- 
tion (jy 

In  the  case  of  a  mortgage  in  fee  it  is  said,  a  man  and 
hb  heirs  are  trustees  for  himself  and  his  executors  {g); 
but  the  meaning  is  no  more  than  this,  that,  until  a  re- 
leascy  or  foreclosure  of  the  equity  of  redemption,  the 
interest  of  the  mortgagee  is  of  the  nature  of  personalty, 
and  passes  on  his  death  to  his  personal  representative ; 
the  heir,  therefore,  takes  the  estate  upon  trust  for  the 
executor  ;  a  release  or  foreclosure,  unless  it  happen  in 
the  lifetime  of  the  mortgagee,  comes  too  late  after  his 

(/)  Philips  V.  Brydges^  3  Ves.  {g)  Kendal  v.  Micfield,  Barn. 

125—127.  50,  per  Lord  Hardwicke. 
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decease  to  alter  the  clutract^  of  the  property,  for,  €» 
tie  tree  foNsy  so  it  must  lie  (A)  (4). 

Z.  A  tru«t  is  not  issuing  out  f^  the  kmd,  but  as  a  thing 
cottaferal  to  it.  A  l^;al  charge,  as  a  rent,  issues  directly 
oat  of  the  land  itself,  and  th^efore  binds  every  person, 
whether  in  the  per  or  post,  whether  a  purchaser  for 
valuable  consideration  or  volmitew,  whether  with  notice 
or  without ;  but  a  trust  is  not  part  of  the  land,  but  an 
incidait  made  to  accompany  it,  and  that  not  inseparably, 
but  during  the  continuance  only  of  certain  indispensable 
adjuncts;  for-*— 

4.  A  trust  is  annetced  in  primty  to  the  estate,  that  is, 
must  stand  or  fall  with  the  interest  of  the  person  by 
whom  the  trust  is  created ;  as,  if  tenant  for  life  declare 
a  trust  in  fee,  the  determination  of  the  life  estate  must 
put  an  end  to  the  trusts  And  so,  if  lands  be  limited  to 
A.  and  his  heirs,  with  a  springing  use  to  B.  and  his 
heirs,  a  trust  decbred  by  A.  must  i^cessarily  expire  with 
the  shifting  of  the  use  to  B.  And  if  the  trustee  die  and 
leave  no  heir,  the  lord  who  takes  by  escheat  is  not  a 
privy  to  the  estate  upon  which  the  trust  was  ingrafted, 
and  therefore  will  not  be  bound  by  it,  but  will  hold  bene- 
ficially. And  upon  the  same  principle,  if  the  trustee  be 
disseised,  the  tortious  fee  is  adverse  to  that  impressed 
with  the  trust,  and  therdfore  the  eqiutaUe  owner  cannot 

{K)  Camui^  T.  ^ic^tf,  2  Ch.  Ca.  Bowyer^  2  Yern.   66;    Gobe  ▼. 

1S7;  S.  C.  1  Yern.  412;   Tabor  E»lof€arii3k,atedlb.;  WoodY. 

V.  Orover^  2  Yern.  367 ;  S.  C.  1  Noiworthy,  dte4  AwHey  ▼.  Amd* 

£q.  Ca.  Ab.  328  ;    Clerkson  v.  2ey,  2  Yern.  193. 


(4)  Bat  if  the  heir  foreclose,  or  obtain  a  release  of  the  equity  of  re- 
den^tion,  he  may  keep  the  estate,  and  pay  the  execntor  the  debt  only. 
Clerkum  r.  Bawyer^  2  Yern.  67,  per  Cur. 
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sue  the  disseisor  in  Chancery,  but  must  bring  an  action 
against  him  Bt  law  in  the  name  of  the  trustee  (t). 

During  the  system  of  uses,  and  also  while  trusts  were 
in  their  infancy,  the  notion  of  privity  of  estate  was  not 
extended  to  tenant  by  the  curtesy,  or  in  dower,  or  by 
elegit,  or  in  fiact  to  any  person  claiming  by  operation  of 
law,  though  through  the  trustee;  but  in  this  respect  the 
landmarks  have  since  been  carried  forward,  and  at  the 
present  day  a  trust  follows  the  estate  into  the  hands  of 
every  one  claiming  under  the  trustee,  whether  in  i}xeper 
or  pa9i.  A  lord  by  esdkeat  and  a  disseisor  are  the  only 
parsons  not  bound :  the  lord,  because  he  claims  by  title 
paramount;  a  disseisor,  because  his  possession  is  ad<- 
verse. 

5.  A  trust  is  annexed  in  privity  to  the  person.  To 
entitle  the  cestm  que  trust  to  relief  in  equity,  it  is  not 
only  necessary  he  should  prove  the  creation  of  the  trust, 
and  the  contmuanoe  of  the  estate  supporting  it,  but 
should  also  make  it  clear  that  the  assign  is  personally 
privy  to  the  equity,  and  therefore  amenable  to  the  sub^ 
posna.  If  it  can  be  shown  that  the  assign  had  actual 
notice,  then,  whether  he  paid  a  valuable  consideration 
or  not,  he  is  plainly  privy  to  the  trust,  and  bound  to 
give  it  effect;  but  if  actual  notice  cannot  be  proved, 
then,  if  he  be  a  volunteer,  the  Court  will  affect  him  with 
notice  by  presumption  of  law ;  but  if  he  be  a  purchaser, 
the  Court  must  believe,  that,  having  paid  the  full  value  of 
the  estate,  he  was  ignorant,  at  the  time  he  purchased,  of 
another's  equitable  title.  A  purchaser  for  valuable  con- 
sideration without  notice  is  therefore  the  only  assign 
against  whom  privity  annexed  to  the  person  cannot  at 
the  present  day  be  charged. 

(f)  FineVa   case,  4   Inst.    85,      Uses,  edited  by  Sir  £.  Sngden,  p. 
1st  resolution;  and  see  Gilbert  on     429,  note  6. 

c2 
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6.  Cestui  que  trust  has  no  remedy  but  by  suhpcena  in 
Chancery ;  and  by  Chancery  must  be  understood,  not 
exclusively  the  court  of  the  Lord  Chancellor,  but  any 
court  invested  with  an  equitable  jurisdiction,  as  opposed 
to  common  law  courts  Qc)  and  spiritual  courts  (/),  neither 
of  which  have  any  cognisance  in  matters  of  trust.  A 
common  law  court  could  never  indeed,  from  the  defective 
nature  of  its  proceedings,  have  specifically  enforced  a 
trust;  but  at  one  time  it  afiected  to  punish  a  trustee  in 
damages  for  breach  of  the  implied  contract  (m):  an  exer*" 
cise  of  authority,  however,  clearly  extra-provincial,  and 
long  since  abandoned  (n).  Should  a  spiritual  court  at- 
tempt to  meddle  with  a  trust,  the  Court  of  King's  Bench 
might  be  moved  to  issue  a  prohibition  (o). 


(k)  Sturt  V.  Mellish,  2  Atk. 
612,  per  Lord  Hardwicke ;  AUen  v. 
Jmlettt  F.L.  Holt's  Rep.  641 ;  Hoi- 
lancPs  case^  Styl.  41,  per  Rolle,  J. 

(0  MUler'a  ease,  1  Freera.  283 ; 
King  v.  Jenkins^  3  Dowl.  &  Ryl. 
41 ;  Farrington  v.  Knightly,  1  P. 
W.  549,  per  Lord  Parker;  Ed- 
tffards  v«  Gravet,  Hob.  265 ;  Witter 
V.  Witter,  3  P.  W.  102 ,  per  Lord 
King. 

(f»)  MegocPs  case,  Godb.  64; 
Jevon  V.  Bush,  1  V^rn*  344,  per 


Lord  Jeffries;  and  see  1  £q.  Ca. 
Ab.  384,  D.  (a). 

(n)  Bamardiston  v.  Soame,  7 
State  Trials,  443,  Harg.  ed.  per 
Chief  Justice  North ;  Sturt  v.  MeU 
lish,  2  Atk.  612,  per  Lord  Hard- 
wicke;  Holland's  case,  Styl,  41, 
per  Rolle,  J.;  Allen  v.  Imlett^ 
F.  L.  Holt's  Rep.  14. 

(o)  Petit  V.  Smith,  1  P.  W.  7; 
Edwards  v.  Freeman,  2  P.  W.441, 
per  Sir  J.  Jekyll ;  Barker  v.  Mag, 
4  M.  &  R.  386. 
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THE   DIFFERENT    KINDS   OF   TRUSTS. 


X  HE  first  and  natural  division  of  trusts  is  into  simple 
and  special. 

The  simple  trust  corresponds  with  the  ancient  use, 
and  is  where  property  is  simply  vested  in  one  person 
upon  trust  for  another,  and  the  nature  of  the  trust,  not 
being  qualified  by  the  settlor,  is  left  to  the  construction 
of  law. 

The  special  trust  is  where  a  trustee  is  interposed  for 
the  execution  of  some  purpose  particularly  pointed  out, 
and  the  trustee  is  not,  as  before,  a  mere  passive  de- 
positary of  the  estate,  but  is  bound  to  exert  himself 
actively  in  the  execution  of  the  settlor's  intention ;  as 
where  the  conveyance  to  trustees  is  upon  trust  to  recon- 
vey,  or  to  sell  for  payment  of  debts. 

Special  trusts  have  again  been  subdivided  into  ministe- 
rial or  instrumental  and  discretionary.  The  former, 
such  as  demand  no  further  exercise  of  reason  or  under- 
standing than  every  intelligent  agent  must  necessarily 
employ ;  the  latter,  such  as  cannot  be  duly  administered 
without  the  application  of  a  certain  degree  of  prudence 
and  judgment. 

A  trust  to  convey  an  estate  must  be  regarded  as 
ministerial ;  for,  provided  the  cestui  que  trust  be  put  in 
possession  of  the  estate,  it  is  perfectly  immaterial  to  him 
by  whom  the  conveyance  was  executed. 
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Mr.  Fearne  was  of  opinion^  that  even  a  trust  for  sale 
should  be  considered  as  ministerial,  ''for  the  price,  he 
said,  is  not  arbitrary,  or  at  the  trustee's  discretion,  but  to 
be  the  best  that  can  be  gotten  for  the  estate,  which  is 
a  fact  to  be  ascertained  independently  of  any  discretion 
in  the  trustee  (ay 

A  fund  in  trustees  upon  trust  to  distribute  among  such 
charitable  objects  as  the  trustees  shall  think  fit  (6),  or 
an  advowson  conveyed  to  them  upon  trust  to  elect  and 
present  a  proper  preacher  (c),  is  clearly  discretionary ; 
for  the  selection  of  the  most  deserving  objects  in  the 
first  instance,  and  the  choice  of  the  best  candidate  in  the 
second,  is  a  matter  calling  for  serious  deliberation,  and 
not  to  be  determined  upon  without  due  regard  to  the 
merits  of  the  parties,  and  all  the  particular  circumstances 
of  the  case. 

A  trust  such  as  to  distribute  at  the  discretion  of  the 
trustees  is  frequently  designated  in  the  books  as  a  mix- 
ture of  trust  and  power  (d),  that  is,  a  trust  of  which  the 
outline  was  sketched  by  the  settlor,  but  of  which  the  full 
measure  was  left  to  be  filled  up  at  the  discretion  of  the 
trustees.  The  exercise  of  such  a  power  is  imperative, 
while  the  mode  of  its  execution  is  matter  of  judgment 
and  arbitrary4 

A  mixture  of  trust  and  power  is  not  to  be  confounded 
with  a  common  trust  to  which  a  power  is  annexed ;  for,  in 
the  latter  case,  the  trust  itself  is  complete,  and  the 
power  being  but  an  accessory,  may  be  exercised  or  not 
as  the  trustee  may  deem  it  expedient ;   as  where  lands 

(a)  F.  P.  W.  313.  (e)  Attarney-General  v.  ScoU,  1 

(h)  Attorney 'General  \.  Gleg  i  1  Ves.  413;     Potter  v^    Chapman^ 

Atk.   356 ;     Hibbard  v.  Lambe^  Amb.  98. 

Anb.  309;     Cole  v.   fVade,    16  (d[)Colev.  fVade,  16  Ves.  43; 

Yes.  27 ;  Gower  y.  Mainwaring,  Gower  v.  Mamwaring^  2  Yes.  89. 

2  Ves.  87. 


CH.  11.3  THE  DIFFERENT  K{NDS  OF  TRUSTS.  23 

are  limited  to  trustees  with  an  authority  to  grant  leases^ 
or  stock  is  transferred  into  the  names  of  trustees  with  a 
power  of  varying  the  securities:  for  in  such  cases  the 
power  forms  no  integral  part  of  the  trust,  but  is  merely 
collateral  and  subsidiary^  and  the  execution  of  it,  in 
the  absence  of  fraud,  cannot  be  compelled  by  application 
to  the  Court 
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WHO  MAY  DECLARE   A   TRUST. 


iliS  the  trust  is  in  equity  the  bond  fide  and  substantial 
ownership,  the  capacity  of  declaring  a  trust  must  be  mea- 
sured by  the  capacity  of  disposing  of  the  interest  at  law. 

A  feme  covert  cannot  declare  a  trust,  except  with  the 
formalities  required  by  the  late  Fines  and  Recoveries  Act. 

If  an  infant  before  that  statute  had  levied  a  fine  or 
suffered  a  recovery,  he  might  also  have  declared  the 
uses  (a),  and,  unless  the  fine  or  recovery  had  been 
reversed  by  him  during  his  nonage,  he  had  been  bound 
by  the  declaration  (&) :  but  now  that  deeds  have  been 
substituted  for  fines  and  recoveries,  an  infant  cannot  bind 
himself  in  any  case ;  for  the  deed  of  an  infant  is  not  obli- 
gatory upon  him,  but  may  be  avoided  at  any  time. 
However,  if  the  assurance  of  the  infant  be  voidable  only 
and  not  void,  it  seems  the  trust  will  hold  good,  until  the 
legal  estate  be  defeated. 

As  an  in£Emt  may  by  the  custom  of  Kent  enfeoff  for 
valuable  consideration  at  the  age  of  fifteen,  a  trust 
declared  upon  such  a  feoffinent  would,  if  we  follow  the 
analogy  of  uses,  be  supported  in  equity  (c).  And  of 
course  an  infant  of  the  age  of  fourteen  may  declare  a 
trust  of  personal  estate  by  will. 

(a)  Gilb.  onUseSi  41, 245,  250.  (6)  Id.  246.        (e)  Id.  250. 
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The  deed  of  a  lunatic  or  idiot  is  ipso  facto  void^ 
but  his  feoffinent  is  voidable  only  ((/);  and  therefore  a 
declaration  of  trust  founded  on  a  feofiment  would^  it 
seeins>  be  valid  until  the  avoidance  of  the  estate. 

The  King  might  have  declared  a  use^  but  not  otherwise 
than  by  letters  patent  {e) ;  and  in  a  case  before  Lord 
Thurlow,  where  the  plaintiff  attempted  to  establish  a 
trust  against  the  Crown  by  parol^  his  Lordship  after 
some  consideration  dismissed  the  bill,  and  apparently  on 
the  ground  that  parol  evidence  was  inadmissible  (/). 

(d)See  Treatise  of  Powers,  c.  (J)  Fordycev.Willis.^B.C.C. 

7,  8.  1.  577. 

(f )  Bacon  on  Uses,  66. 
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CHAPTER  IV- 

OF  THE  FORMALITIES  BEQUIfiUTB  TO  BB  0B8ERVEP  IN 

THE  CREATION  OF  TRUSTS. 


Upon  this  subject  we  shall  consider  the  nature  of 
trusts,  first,  as  they  stood  at  common  law,  and,  seccoxdly, 
as  they  are  affected  by  the  Statute  of  Frauds. 

I.  Of  the  common  law. 

Trusts,  like  uses,  are  of  their  own  nature  averrable  (a); 
as,  if  before  the  Statute  of  Frauds  an  estate  had  been  con- 
veyed unto  and  to  the  use  of  A.  and  his  heirs,  a  trust 
might  have  been  raised  by  parol  in  favour  of  B.  (b)  ;  and, 
since  the  statute,  though  in  respect  of  lands  a  trust  can- 
not be  declared  by  mere  parol,  no  other  formality  is 
requisite  than  a  simple  note  in  writing  not  under  seal  (c). 

But  the  Court,  following  the  analogy  of  uses,  will  not 
permit  averment  of  a  trust  in  contradiction  to  any  ex- 
pression of  intention  on  the  face  of  the  instrument  it- 
self (d) :  as,  if  a  chattel  personal  be  assigned  to  A.  ^'  for 


(a)  See  Fordhfce  v.  WiUia,  3 
B.  C.  C.  5S7 ;  Benbow  v.  Taum- 
send,  1  M.  &  K.  506;  Bagley  v. 
Botdcottf  4  Ross.  347;  Crabb  v. 
CrM,  1  M.  &  K.  511;  KOpin 
Y.Kilpin,  Id.  520. 

(6)  See  BeUasis  v.  CtmfUm,  2 
Yern.  294 ;   Fordyce  v.  WiUis,  3 


B.  C.  C.  587« 

(c)  AdUngton  v.  Conn,  8  Atk. 
151,  per  Lord  Hardwicke ;  Boson 
V.  Staiham,  1  £(^.  513,  per  Lord 
Keeper  Henley. 

{d)  Lewis  v.  Lewis,  2  Ch.  Rep. 
77;  Finch's  case,  4  Inst.  86; 
Fordyce  v.  WiUis,  3  B.  C.  C.  587. 
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his  own  use  and  benefit^''  the  interest  cannot  be  wrested 
from  him^  though  a  mere  volunteer,  by  averment  of 
a  trust  in  &vor  of  a  stranger  (e). 

Nor  is  it  necessary,  that  the  beneficial  ownership 
should  be  conferred  upon  the  grantee  expressly,  for 
averment  will  be  equally  excluded,  if,  from  the  nature  of 
the  instrument,  or  any  circumstance  of  evidence  appear- 
ing on  the  face  of  it,  an  intention  to  that  effect  can  be 
clearly  implied.  Thus  a  trust  cannot  be  averred,  where 
a  valuable'  consideration  is  paid  (/) ;  and  if  a  pension  from 
the  Crown  be  granted  to  A.,  a  trust  cannot  be  raised  by 
parol  in  favour  of  B. ;  for  a  pension  is  conferred  upon 
motives  of  honour,  and  the  inducements  to  the  bounty 
are  the  personal  merits  of  the  annuitant  (g*). 

And  it  was  a  principle  of  uses,  that,  on  a  feoffinent, 
which  could  be  made  by  parol,  a  use  might  be  declared 
by  parol ;  but  where  a  deed  was  necessary  for  passing  the 
legal  estate,  there  the  use  which  was  ingrafted  could  not 
be  raised  by  averment  (h).  As  trusts  have  been  modelled 
after  the  likeness  of  the  use  (i),  the  distinction  is  at  the 
present  day  entitled  to  respect.  And  indeed  it  is  laid 
down  by  Duke  expressly,  that,  where  the  things  ^ven 
may  pass  without  deed,  there  a  charitable  use  may  be 
averred  by  witnesses ;  but,  where  the  things  cannot  pass 
without  deed,  there  charitable  uses  cannot  be  averred 
without  a  deed  proving  the  use  (A).  And  Lord  Thurlow, 
it  is  probable,  alluded  to  the  same  distinction  when  he 


(e)  See  Mr.  Wilbraham's  arga- 
ment  in  Adlingtonr,  Camn^  3  Atk. 
145,  approved  by  Lord  Hardwicke, 
lb.  151. 

(J)  See  Gilb.  on  Uses,  51, 57. 

(y)  Foresee  y.  WiUis,  S  B.  C.  C. 
587. 

(h)  GUb.  on  Uses,  270. 

(0  See  Fardjfce  ▼.   Willis,    3 


B.  C.  C.  587 ;  Lhyd  ▼.  SpiUet,  2 
Atk.  150;  AUomey^Oeneral  ▼• 
LoehUyt  Appoid.  to  Vend,  and 
Purcb.No.  17;  ChapUn'v.ChapUnf 
8  P.  W.  234 ;  AUometf-General  v. 
Seoit,  Rep.  t.  Talb.  139 ;  Burgess 
V.  Wheatey  1  Ed.  195,  217,  248. 
(k)  Duke,  141. 
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observed^  "  I  have  been  accustomed  to  consider  uses  as 
averrable,  but  perhaps,  when  looked  into,  the  cases  may 
relate  to  feoffment,  not  to  conveyances  by  bargain  and 
sale,  or  lease  and  release  (/).** 

II.  Of  the  Statute  of  Frauds. 

By  the  seventh  section  it  is  enacted,  that  "  all  declara- 
tions or  creations  of  trusts  or  confidences  of  any  lands, 
tenements,   or  hereditaments  shall   be  manifested  and 

■ 

proved  by  some  writing,  signed  by  the  party  who  is  by 
law  enabled  to  declare  such  trust,  or  by  his  last  will  in 
writing,  or  else  they  shall  he  utterly  void  and  of  none 
effect." 

Upon  the  subject  of  this  enactment  we  shall  first 
briefly  poinjt  out  what  interests  are  within  the  act,  and 
secondly  what  formalities  are  requisite  to  be  observed* 
1.  Of  the  interests  within  the  act. 
It  is  perfectly  clear,  that  the  words  ''  lands,  tenements, 
and  hereditaments,"  cannot  include  chattels  personal  (m), 
but    unquestionably  they   comprise    chattels    real  (;i). 
And  there  can  be  no  ground  for  exempting  copyholds 
from  the  operation  of  this  clause;  for,  as  a  trust  is  ingrafted 
on  the  estate  of  the  copyholder,  the  rights  of  the  lord, 
who  claims  by  title  paramount,  cannot  in  any  way  be  in- 
juriously affected  (o). 


(/)  Fordyce  v.  WiUis,  8  B.C.C. 
6SY. 

(m)  Bayley  v.  Boulcott,  4  Russ. 
i47t  per  Sir  J.  Leach ;  Fordyce  v. 
Willis,  3  B.  C.  C.  587,  per  Lord 
tliikrlow ;  Benbow  v.  Townsendy  1 
M.  &  K.'510,  per  Sir  J.  Leach; 
Fane  v.  Fane,  1  Vern.  31,  per 
Lord  Nottingham;  Nab  v.  JVa6, 
10  Mod.  404.  But  this  case,  as  re- 
ported 1  Eq.  Ca..Ab.  404,  appears 
an  authority  the  other  way. 


(n)  Sketi  v.  Whiimare^  Freem. 
280 ;  Forster  y.  Hale,  3  Yes.  696  ; 
Riddle  v.  Emerson,  1  Vern.  108 ; 
and  see  Hutchins  v.  Lee,  1  Atk. 
447 ;  Bellasis  v.  Compion,  2  Vern* 
294. 

(o)See  Withers  v.  WUhers^ 
Amb.  151 ;  Goodright  v.  Hodges, 
1  Watk.  on  Cop.  227 ;  S.  C. 
Loflft,  230 ;  Acherley  v.  Acherley^ 
7  B.  P.  C,  273  ;  but  see  Deve- 
nish  Y.  Baines,  Pr.  Ch.  5. 
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Mr.  Hargrave  seems  to  have  thought,  that  even  the 
uses  of  a  surrender  were  trusts  within  the  intention  of 
the  act ;  for,  in  a  note  to  Coke  on  Littleton  he  observes 
''  a  nuncupative  will  of  copyholds  was  a  valid  declaration 
of  the  uses,  where  the  surrender  was  silent  as  to  the  form, 
till  the  29  Car.  2  required  all  declarations  of  trusts  to  b^ 
in  writing  (6).  **  But  the  surrender  of  a  copyhold  to  uses 
is  merely  a  direction  to  the  lord  in  what  manner  to 
regrant  the  estate,  and  the  surrendeifee  is  a  cestui  que  use 
by  misnomer  only,  and  not  in  fact ;  and  indeed  the  Court 
of  King's  Bench  has  expressly  decided  that  uses  of  copy? 
holds  are  not  within  the  Statute  of  Frauds,  on  the  ground 
that  a  surrender  to  uses  is  not  the  creation  of  a  trust  or 
confidence  apart  from  the  legal  estate,  but  a  mode  estabr 
lished  by  custom  of  transferring  the  legal  estate  itself  (/>). 

An  attempt  was  formerly  made  to  have  a  charitable 
4ise  excepted  from  the  clause  of  the  statute  against  parol 
declarations,  but  Lord  Talbot  decreed  {q),  and  Lord 
Hardwicke  affirmed  the  decision  (r),  and  Lord  Northing- 
ton  said  every  man  of  sense  must  subscribe  to  it  («),  that 
a  gift  to  a  charity  must  be  treated  on  the  same  footing 
with  any  other  disposition. 

In  Lady  Portingtoris  case  (t)  it  was  held  by  the  Court 
of  King^s  Bench,  that  the  King  was  bound  by  the  Statute 
of  Frauds,  and  therefore  was  not  at  liberty  to  prove 
a  superstitious  use  by  parol ;  but  in  the  Court  of  Exche- 
quer it  was   ruled,   on  the  contrary,  that  the  Statute 

(p)  Doe  V.  Danvers,7EMt,  299.  Cann,  3  Atk.  150. 

iq)  Loyd  V.  Sfdllet,  3  P.  W.344.  («)  Boson  y.  Staiham,  1  Ed.  513. 

(r)  S.C.   2  Atk.  148 ;     S.  C  (/)  King  v.  Partington,  1  Salk. 

Barn.  384 ;  and  see  Adlington  v.  162. 

(5)  Mr.  Watkins  argues,  and  apparently  both  on  principle  and  authority 
(see  Devenish  v.  Baines,  Pr.  Ch.  3),  that  a  nuncupative  will  of  copyholds 
is  even  at  the  present  day  valid.     1  Wat.  Cop.   130. 
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of  Frauds  did  not  bind  the  King,  but  took  place  only 
between  party  and  party.  Lord  Hardwicke  has  since 
expressed  himself  doubtful  of  the  latter  doctrine,  that  the 
King  is  not  bound  by  a  statute  unless  he  be  specially 
named ;  at  the  same  time^  however,  mentioning  a  case  in 
which  that  doctrine  had  been  followed  («)• 

2.  Of  the  formalities  required  by  the  statute  in  the 
creation  of  trusts. 

The  principal  point  demanding  our  attrition  is,  that 
trusts  are  not  necessarily  to  be  declared  in  writing,  but 
only  to  be  manifested  and  proved  by  writing ;  for,  if 
there  be  written  evidence  of  the  existence  of  sudi  a 
trust,  the  danger  of  parol  declarations,  against  which  the 
statute  was  directed,  is  e£Pectually  removed  (x).  It  may 
be  doubted  whether  the  act  did  not  intend  that  the  deda^ 
ration  itself  should  be  in  writing ;  for  the  ninth  section 
enacts,  that  ''all  grants  and  assignments  of  any  trustor  c(m* 
fidence  shall  likewise  he  in  writing,  signed  by  the  x>arty 
granting  or  assigning  the  same,  or  by  such  last  will  or 
devise ; "  but,  whatever  may  have  been  the  actual  inten- 
tion of  the  legislature,  the  construction  put  upon  the 
clause  in  practice  is  now  firmly  established. 

The  statute  will  therefore  be  satisfied,  if  the  trust  can 
be  manifested  by  any  subsequent  acknowledgment  of 
the  trustee,  however  informally  or  indirectly  made,  as  by  a 
letter  under  his  hand  (y),  by  his  answ^  in  Chancery  (js), 
or  by  a  recital  in  a  deed  (a),  ftc 

But  with  regard  to  letters,  and  loose  acknowledge- 
ments of  that  kind,  the  Court  expects  demonstration  that 

(«)  AdUngUm  ▼.  Caim,   3  Atk.  2S8 ;   Nah  ▼.  Naby  10  Mod.  404; 

154.  CoUingtan  v.  Fletcher,  2  Atk.  155 ; 

(x)For*^efv./fafc,  SVes.  707,  RifoU  v.  RyaU,  1  Atk.  59,  per 

per  Lord  Alvanley.  Lord  Hardwicke. 

(y)  Forster  v.  Hale,  3  Ves.  696.  (a)  Deg  v.  Deg,  2  P.  W.  412. 

{z)  HamptOHY.  Spencer,  2  Yern. 
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they  relate  to  the  subject  matter  (b) ;  nor  \vill  the  trust 
be  executed  if  the  precise  nature  of  the  trust  cannot  be 
ascertained  (c) ;  and  if  the  trust  be  established  on  the 
answer  of  the  trustee^  the  terms  of  it  must  be  regulated 
by  the  whole  answer  as  it  stands,  and  not  be  taken  from 
one  part  of  the  answer  to  the  rejection  of  another  (d). 

It  will  be  observed,  that  the  words  of  the  statute  re- 
quire the  writing  to  be  signed  ;  and  not  only  the  fact  of 
the  trust,  but  also  the  particular  terms  of  it>  must  be  sup- 
ported by  evidence  under  signature  (e) ;  but,  as  in  the 
analogous  case  of  agreements  under  the  fourth  section  of 
the  act  (/),  the  terms  of  the  trust  may  be  collected  from 
a  paper  not  signed,  provided  such  paper  can  be  clearly 
connected  with,  and  is  referred  to  by,  the  writing  that  is 
signed  (g). 

The  enactments  of  the  Statute  of  Frauds  relating  to 
devises  and  bequests,  have  also  indirectly  an  efl^t  upon 
the  creation  of  trusts.  As  the  act  declares  that  a  will  of 
freeholds  shall  be  signed  and  attested,  and  a  will  of  per- 
sonal estate  shall  be  executed  in  writing,  it  follows  that  a 
trust  of  realty  or  personalty  cannot  be  created  by  testa- 
mentary disposition  without  the  observance  of  the  same 
respective  solemnities.  The  absolute  owner  of  property 
combines  in  himself  both  the  legal  and  equitable  interests; 
and  when  the  legislature  enacts  that  no  devise  or  bequest 
of  property  shall  be  valid  without  certain  ceremonies,  a 
testator  cannot  by  an  informal  instrument  affect  the 
equitable  any  more  than  the  legal  estate,  for  the  one  is 

(h)  Fonter  v.  Hale,  3  Ves.  708,  (e)  Foriter  v.  Htde,  3  Ves.  707, 

per  Lord  Alvanley.  per  Lord  Alvanley« 

(c)  Forster  v.  Hale,  3  Ves.  707,  (/)  See  Vend,  and  Purcb.  ch.  3, 

per  Lord  Alvanley.  s.  2. 

{d)  HampUmy.  Spencer,  2  Vern.  {g)  Forster  v.  Hale,  3  Ves.  696. 
288 ;   Nab  v.  Nah,  10  Mod.  404. 
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a  constituent  part  of  the  ownership  as  much  as  the  other. 
Thus,  a  person  cannot,  but  by  a  will  duly  signed  and  at*- 
tested,  give  a  sum  of  money  originally  and  primarily  out 
of  land ;  for  the  charge  is  considered  as  part  of  the  land, 
and  is  to  be  raised  out  of  it  by  sale  or  mortgage  (h). 
Aixd  if  a  testator  by  will  duly  signed  and  attested  give 
lands  to  A.  and  his  heirs  upon  trust,  but  do  not  specify 
the  particular  trust  intended,  and  then  by  a  paper  in- 
formally executed  declare  a  trust  in  favour  of  B.,  the  in- 
teresty  which  resulted  under  the  first  will,  and  would  have 
descended  to  the  heir,  is  still  a  part  of  the  original  own- 
ership, and  therefore  cannot  be  passed  without  the  forms 
prescribed  by  the  statute  (i).  So,  if  a  legacy  be  be- 
queathed to  A.  upon  trust,  and  the  testator  by  parol  give 
the  equitable  interest  to  B.,  such  a  direction  is  in  fact  & 
testamentary  disposition  of  an  interest  in  the  chattel,  and 
therefore  void  by  the  statute  which  imposes  the  necessity 
of  a  written  will.  But  it  will  be  said  that  such  expres- 
sions of  intention,  though  void  as  devises  or  bequests,  are 
yet  good  as  declarations  of  trust,  and  therefore,  where 
the  legal  estate  of  freeholds  is  well  devised,  a  trust  may  be 
ingrafted  upon  it  by  a  simple  note  in  writing;  and  where  a 
chattel  personal  is  well  bequeathed,  a  trust  of  it,  as  being 
excepted  from  the  Statute  of  Frauds,  may  be  raised  by  a 
mere  parol  declaration :  but  this  argument  assumes  that 
such  directions  by  a  testator  stand  on  the  same  footing 
as  acts  inter  vwos,  whereas  it  has  long  ago  been  decided 
by  the  case  of  Habergham  v.  Vincent  {k),  that  they  are 
in  truth  of  a  testamentary  character.  "  It  is  taken  for 
granted,"  said  Lord  Loughborough,  ^'  that  there  is  a  deed 
to  take  effect  from  the  time  of  execution ;   but  the  deed 

(A)  SeeBrndsnett  y.  Boughian,2     Atk.  151,  per  Loid  Hardwicke. 
Atk.  272.  (k)  2  Yes.  jun.  204. 

(t)  See  AdUngUm  v.   Conn,  3 
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is  built  an  the  will.  If  the  will  was  destroyed^  the  deed 
I  should  consider  absolutely  gone.  The  will  without  the 
deed  is  incomplete,  and  the  deed  without  the  will  is  a 
nullity  (ly  And  Mr.  Justice  BuUer  observed,  ''  A  deed 
must  take  place  upon  its  execution  or  not  at  all.  It  is 
not  necessary  for  a  deed  to  convey  an  immediate  interest 
in  possession,  but  it  must  take  place,  as  passing  the  in*- 
terest  to  be  conveyed,  at  the  execution ;  but  a  will  is 
quite  the  reverse,  and  can  only  operate  after  death  (m).'* 
If  such  declarations  are  to  be  regarded  therefore  as  tes- 
tamentary, it  follows  ex  necessitate,  that,  whether  relative 
to  real  or  personal  estate,  they  must  be  executed  accord- 
ing to  the  Statute  of  Frauds. 

The  averment  of  a  trust  upon  a  will  offends  also 
against  another  principle.  A  devise,  as  was  resolved  in 
Vernon's  case,  implies  a  consideration,  and  therefore 
cannot  be  averred  to  the  use  of  another  (») ;  for  that, 
observes  Lord  Chief  Baron  Gilbert,  were  an  averment 
contrary  to  the  design  of  the  will  appearing  in  the 
words  (o) ;  and  accordingly  in  Lady  Portington's  case  (ji), 
the  Court  of  King's  Bench  refused  to  admit  evidence 
against  the  devisees,  both  from  the  Statute  of  Frauds, 
and  also  from  the  nature  of  the  thing.  It  is  laid  down, 
indeed,  by  Jenkins,  that  an  averment  might  be  at  con^- 
mon  law  upon  a  will,  though  it  was  in  writing;  .but 
his  only  authority  in  support  of  this  position  is  a  case 
that  he  has  evidently  mistaken.  '*  A  devise,"  he  says, 
(by  the  custom  of  London  before  the  Statute  of  Wills) 
''  was  to  A.,  B.,  and  C,  and  that  A.  should  have  all  the 
profits  during  his  life.  Upon  a  suit  in  Chancery  by  the 
heir  of  A.,  the  trust  of  this  land  was  averred  to  be  re* 

(/)  S.  C.  Id.  209.  (o)  GUb.  on  Uses,  162. 

(m)  S.  C.  Id.  280.  (p)  1  Salk.  162. 

(fi)  4  Rep.  4  a. 
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posed  in  the  said  A.,  B.^  and  C,  to  the  use  of  A.  and 
his  heirs;  and  it  was  so  proved.  The  Chancellor  made 
a  decree,  by  the  advice  of  the  judges,  that,  A.  bdng  dead^ 
his  heir  should  have  the  land  {q)/*  But  the  jcase,  as 
stated  by  F^tzherfoert  (r),  from  whom  it  is  cited  by 
Jenkins,  involved  a  very  different  question.  A  citizen 
of  London  had  devised  to  his  son  and  three  others,  and 
his  will  was  that  one  of  the  three  should  have  the  profits 
for  life.  The  cestui  que  trust  for  life  died,  and  the  heir 
(viz.  of  the  testator  and  not  of  the  cestui  que  trust)  filed 
his  bill  in  Chancery  as  entitled  to  the  resulting  interest, 
and  prayed  a  conveyance.  It  was  argued  for  the  trus* 
tees,  that  in  a  feoffment  the  use  would  have  resulted ; 
but  in  a  mil  the  devisees  were  intended  to  take  every 
beneficial  interest,  that  was  not  expressly  disposed  of  from 
them.  But  the  Court  refused  to  recognise  the  distino- 
tion,  and  decreed  a  resulting  trust  to  the  testator's  heir. 

Sir  Orlando  Bridgman,  Lord  Keeper,  directed  a  trial 
at  law,  whether  a  parol  declaration  of  trust  could 
be  established  against  a  person  appointed  executor  by  a 
written  will ;  and  the  Court  determined,  that  *'  a  trust 
might  arise  by  parol,  or  that  the  executor  might  be  a 
trustee  by  the  will  of  the  testator,  though  it  was  not 
mentioned  in  the  written  will."  But  this  resolution  was 
before  the  Statute  of  Frauds,  and  therefore  when  nuncu* 
pative  wiUs.  without  any  restriction  upon  them,  were 
allowed,  either  as  original  wills,  or  as  revoking  a  former 
will  (*). 

In  Fane  v.  Fane  (t),  a  testatrix  gave  her  personal  es- 
tate to  her  executors,  and  by  a  subsequent  clause  she 

(g)  Jenk.  3  Cent.  Ca.  26.  trust  coald  have  been  averred  at 

(r)  Fitzherb.  Ab.  Devise,  22.  common  law  against  an  executor, 

(«)  Parey  v.  Juxon^  Nels.  135.  though  not  against  a  devisee. 

It  appears  from  this  case,  that  a  (j)  1  Yern.  30. 
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gave  her  executors  iSlOO  u  piece  for  their  care  and 
trouble,  and  the  rest  of  her  personal  estate  to  the  chil- 
<lren  of  A.  In  a  question  between  the  executors  and  the 
children  of  A.,  the  Court  held,  that  the  latter  were  the 
beneficial  legatees ;  and  the  third  ground  of  the  Court's 
determination  is  said  to  have  been,  that  a  trust  of  per- 
sonal estate  might  be  averred,  and  one  of  the  executors 
had  sworn  that  the  property  was  intended  for  the  children^ 
But  the  case  was  quite  clear  upon  other  grounds,  and 
the  very  argument  used  by  the  Court,  that  the  executor's 
legal  title  could  be  defeated  by  parol  evidence,  has  long 
since  been  overruled  (6). 

But  the  principal  opposing  authority  is  the  uncom- 
promising language  of  Lord  Northington  in  the  case  of 


(6)  The  doctrines  that  eventually  prevailed  with  respect  to  the  admission 
or  rejection  of  parol  evidence  maybe  briefly  comprehended  under  the 
three  following  heads: — 1st,  Where  a  person  was  simply  appointed  exe- 
cutor, which  conferred  upon  him  a  legal  title  to  the  surplus,  averment 
was  not  admissible  to  make  him  a  trustee  for  the  next  of  kin.  Lang' 
ham  ▼.  Sandford,  19  Yes.  644,  per  Lord  Eldon;  White  v.  WilUams, 
3  Y.  &  B.  72;  S,  C.  Coop.  58..  2ndly,  If  from  any  circumstance 
appearing  on  the  face  of  the  will,  as  the  gift  of  a  legacy  to  the  executor, 
the  law  presumed  he  was  not  intended  to  take  the  surplus  beneficially,  the 
executor  was  at  liberty  to  rebut  that  presumption  by  the  production  of 
parol  evidence  (  Walton  v.  Walton,  14  Yes.  322,  per  Sir  W.  Ghrant),  and 
of  course  the  next  of  kin  might  then  fortify  the  presumption  by  opposing 
parol  evidence  in  contradiction.  But,  3rd]y,  Where  the  will  itself  invested 
the  executor  with  the  character  of  trustee,  as  by  giving  him  a  legacy  "  for 
his  trouble,**  or  by  styling  him  a  *'  trustee*'  expressly,  the  prima  facie  title 
to  the  surplus  was  then  in  the  next  of  kin,  and  parol  evidence  was  not  ad- 
missible to  disprove  the  express  intention.  Rachjield  v.  Careless,  2  P. 
W.  158;  Langham  v.  Sandford,  17  Yes.  435 ;  S.  C.  19  Yes.  641 ; 
Oolding  v.  Ympp,  5  Mad.  59;  White  v.  Evans,  4  Yes.  21 ;  Walton  v. 
WaUan,  14  Yea.  322,  per  Sir  W.  Grant. 

Now  by.  the  late  act  1  W.  4,  c.  40,  an  executor  is. prima  facie  a  trustee 
for  the  next  of  kin. 

d2 
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Boson  V.  Statham  (w).  **  I  will  speaks"  said  he,  "  openly; 
and  declare  my  opinion  generally^  that  a  writing  signed 
by  the  party,  who  has  power  to  make  the  trust,  declaring 
a  trust  upon  the  will,  is  good,  though  such  writing  be  not 
attested  by  three  witnesses  according  to  the  solemnities 
of  the  Statute  of  Frauds.  The  Statute  of  Frauds  was  not 
meant  to  prevent  persons  from  taking  trust  estates,  but 
only  to  regulate  the  proof  of  them." 

But  this  declaration  of  Lord  Northington  cannot  pre- 
vail against  the  force  of  principle,  and  the  authority  of 
such  illustrious  names  as  Lord  Hardwicke  {x)  and  Lord 
Eldon  (y),  who  have  both  concurred  in  the  doctrine,  that 
a  trubt  cannot  be  ingrafted  upon  a  will  but  by  a  testa- 
mentary paper  executed  with  the  requisite  formalities. 

To  assume  the  point  without  further  discussion,  it 
follows,  that,  if  the  legal  estate  be  effectually  devised, 
and  the  testator  leave  a  declaration  of  trust  not  duly  at- 
tested, the  devisee  will  be  the  party  entitled  to  the  bene- 
ficial interest;  for  the  estate  was  well  devised  by  the  will, 
and  the  informal  declaration  of  trust  cannot  be  admitted 
in  evidence  {z). 

If  the  will  itself  stamp  the  devisee  with  the  character 
of  trustee,  though  the  particular  trust  intended  be  not 
declared,  then  the  beneficial  interest  will  result  in  favour 
of  the  testator's  heir  (fl) ;  and  parol  evidence  cannot  be 
heard  in  support  of  a  contrary  intention,  for  this  would 

(«)  1  £d.  514.  141 ;   and  see  Stickland  ▼.  Aid- 

(«)  AdUntfUm  t.  Cami,  3  Atk.  ridge^  9  Yes.  519. 
151.  (a)  Mmckleskm    y.   Bnwn,    6 

(^)  MucklestOH    ▼.    Broum,    6  Yes.   52.    Bishop  v.   ToOof,   as 

Yes.  67;    Stickland  v.  Aldridge,  cited,  Id.  60,  was  a  devise  to  tras- 

9  Yes.  519 ;  and  see  PmiegUm  v.  tees  "  in  trust;*'  bat  on  consulting 

PuiesUm^   Rnch,  312;    Jenk.    ^  the  Reg.  Lib.  it  appears  there  was 

Cent.  Ca.  26.  no  notice  of  the  trust  upon  the 

(s)  Adimgton  t.  Cmii,  3  Atk.  will.  Reg.  Lib.  1772,  A.  fol.  137. 


CH.  IV. 2  IN  THE  CREATION  OF  TRUSTS.  37 

be  not  to  rebut  an  equitable  presumption,  but  to  act 
upon  parol  testimony  in  contradiction  to  a  written  in- 
atrument  (6). 

Tbe  devisee  is  not  bound  to  answer  the  question 
whether  it  is  not  manifest  from  the  will  and  informal 
papcrj  that  he  was  meant  to  be  a  trustee,  for  matters  of 
construction  are  to  be  tried  by  the  Court  (c) ;  but  if  he 
do  admit  the  trust,  he  will  not  be  allowed  to  retain 
to  himself  the  beneficial  interest.  Thus,  in  Bishop  v. 
Talbot  (d),  a  testator^  by  will  duly  attested,  gave  his 
real  estate  to  A.  and  B.,  in  fee,  and  by  a  memorandum, 
signed,  but  not  attested,  declared  certain  charitable 
trusts.  A  bill  was  filed  by  the  heir  at  law  against  the 
devisees,  who,  by  their  answer,  insisted  that  the  devise 
was  not  upon  any  secret  trust,  or  for  other  purposes  than 
what  appeared  on  the  will,  but  admitted  they  had  the 
memorandum  in  their  possession,  and  submitted  the  ef- 
fect thereof  to  the  judgment  of  the  Court.  Sir  Thomas 
Sewell  is  reported  to  have  said — He  did  not  think  the 
principal  matter  would  be  the  validity  of  the  paper 
writing ;  the  question  was,  what  would  be  the  effect  of 
the  answer  supposing  there  was  no  paper ;  admitting 
there  was  no  trust  for  charitable  purposes,  except  what 
was  mentioned  in  the  answer,  this  was  a  sort  of  dis- 
claimer upon  their  part;  and  the  question  was,  who 
should  have  it.  And  his  Honor  decreed  the  heir  at  law  to 
be  entitled  to  a  resulting  trust.  "  Sir  Thomas  Sewell," 
said  Lord  Eldon,  ''  went  a  great  length  in  that  case.     If 

(6)  See  Langham  ▼•  Sandford,  (c)  Muckleston    v.    Brown,    6 

17  Ves.  442 ;  S.  C.  19  Ves.  643 ;  Ves.  65,  per  Lord  Eldon. 

Rachfield  v.   Careless,   2  P.  W.  {d)  Cited  Muckleston  v.  Brown, 

158;    Golding  v.   Yafp,  5   Mad.  6  Ves.    60,   67.     Reg.    Lib.    A. 

59 ;   White  v.  Evans,  4  Ves.  21  ;  1772,  fol,  137;  A.  1773,  fol.  Q^%. 
Walton  Y.Walton,  14  Ves.  322. 
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he  had  said^  the  law,  would  authorize  him  to  hold  the 
memorandum  a  sufficient  denotation  of  intention  that 
the  devisees  should  be  trustees^  the  difficulty  would  be, 
how  he  came  to  read  the  memorandum.  But  he  took  it 
in  another  way^  that,  as  they  set  forth  the  memorandum, 
they  admitted  the  purpose  of  the  testator,  and  put  it 
not  upon  the  effect  of  the  memorandum  vi  sua,  if  I  may 
so  express  it,  but  as  taken  as  their  admission.  I  doubt 
whether  that  is  quite  correct  reasoning ;  but^  though  Sir 
Thomas  Sewell  might  be  wrong  in  the  fact^  that  that 
was  an  admission,  his  opinion  is  an  authority  in  point  of 
law,  that^  if  there  was  an  admission,  he  would  execute 
the  trust.  Then  it  comes  to  this  ;  that  the  doctrine  of 
the  Court  is,  that  the  defendant  shall  answer  in  such  a 
case,  and  if  he  answers  in  the  affirmative,  there  is  a  re* 
suiting  trust  for  the  heir  (e).^ 

The  Court  will  not  permit  the  Statute  against  Frauds 
to  be  converted  into  an  engine  of  fraud,  and  therefore  if 
the  devise  or  bequest  of  the  legal  estate  be  accompanied 
with  any  mala  Jides  in  the  devisee  or  legatee^  as  if  there 
be  an  express  or  implied  undertaking  to  execute  the 
intent^  the  Court  will  in  that  case  establish  the  trust, 
notwithstanding  the  statute  (/).  ''Where,"  said  Lord 
Eldon,  ''an  estate  is  suffered  to  descend,  the  owner  being 
informed  by  the  heir,  that,  if  the  estate  is  permitted  to 
descend,  he  will  make  a  provision  for  the  testator's 


(e)  Mueklesion  v.  Broum,  6 
Yes.  68. 

(/)  KingsnuM  v.  Kingsman^  2 
Veru.  559;  Podmore  v.  GMnntng^ 
5  Sim.  485;  Chaniberlaine  ▼. 
Chamberhine,  2  £q.  Ca.  Ab.  43  ; 
iS^.  C.  Id.  465  ;  Thynn  y.  Thynn,! 
Vern.  296 ;  Devenish  t.  j^omes, 
Pr.  Ch.  3 ;   Oldham  v.  LUehfard, 


2  Yern.  506  ;  Reech  v.  Kennigaie^ 
Amb.  67 ;  S.  C.  I  Yes.  123 ; 
Chamherlaim  v.  Agar^  2  Yes.  &  B. 
259  ;  Pring  v.  Pring,  2Yeni.  99; 
Nab  V.  Nab,  10 Mod.  404;  S.  C. 
1  Eq.  Ca.  Ab.  404;  Strode  ▼. 
Winehester,  1  Dick.  397;  S.  C. 
stated  from  Reg.  Lib.,  Append* 
No.  I. 
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mother,  wife,  or  other  person,  there  is  no  douht  this 
Court  would  compel  the  heir  to  discover  whether  he  did 
make  such  a  promise.  So,  if  a  father  devises  to  his 
youngest  son,  who  promises,  that,  if  the  estate  is  devised 
to  him,  he  will  pay  10,000/.  to  the  eldest  son,  this  Court 
would  compel  the  former  to  discover  whether  that  passed 
in  parol ;  and  if  he  acknowledged  it,  even  praying  the 
benefit  of  the  statute,  he  would  be  a  trustee  to  the  value 
of  10,000/.;  and  then,  why,  upon  a  similar  principle,  should 
not  a  trust  be  raised  as  to  the  whole  value  of  the  estate, 
the  promise  extending  to  the  whole  (g)  V 

And  if  the  testator  hold  communication  with  the  de- 
visee, who  agrees  to  accept  the  devise  upon  such  trusts 
as  the  testator  shall  duly  declare,  but  no  declaration  is 
ever  made,  it  seems  the  heir  has  a  right  to  say,  that,  as 
the  devisee  took  in  the  character  of  trustee,  and  the 
purpose  failed^  the  equitable  interest  shall  result  to  the 
heir,  not  on  the  ground  of  intention,  but  because  there 
was  no  expression  of  intention  (A). 

It  is  not  a  sufficient  answer  to  a  hall  for  the  defendant 
to  say,  that  the  secret  trust  is  not  for  the  plaintiff;  for 
so  the  devisee  makes  himself  the  judge  of  the  title  (i). 
And  if  the  defendant  deny  the  trust  by  his  answer,  the 
fact  may  in  this,  as  in  other  cases  of  fraud,  be  established 
against  him  by  the  production  of  parol  evidence  (k). 

As  the  Court  will  interpose  to  protect  the  rights  of 
individuals,  so  a  fortiori,  it  will  lend  its  assistance  to 
expose  a  fraud  attempted  on  the  law  itself;  as,  if  a 
testator  devise  the  mere  legal  estate  upon  the  face  of  the 

(^)  Stiekland    v.   Aldridge^   9         (i)  Newton    r.   Pelham^    cited 

Yes.  519;  and  see  Muchleston  v.  Boson  ▼.  Statham,  1  Gd«  514. 
Brown^  6  Yes.  69.  {k)  Kingsman  v.  Kingsman^  2 

(A)  Muckkston     v.  Brown,    6  Yera.   559 ;    Prinff  v.   Pring,   S 

Ve«.  64,  per  Lord  Eldon.  Vera.  99. 
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will^  but  obtain  a  promise  from  the  devisee  that  he  will 
hold  upon  a  trust  which  public  policy  has  forbidden,  the 
Court  will,  at  the  instance  of  the  heir  or  other  person 
interested,  compel  an  answer  from  the  trustee,  whetheir 
he  took  the  estate  upon  such  a  secret  understanding  or 
not  (/).  '^  Surely/'  said  Lord  Eldon, "  the  law  will  not 
permit  secret  agreements  to  evade  what  upon  grounds 
of  public  policy  is  established  ?  Is  the  Court  to  feel  for 
individuals,  and  to  oblige  persons  to  discover  in  parti- 
cular instances,  and  not  feel  for  the  whole  of  its  own 
system,  and  compel  a  discovery  of  frauds  that  go  to  the 
roots  of  that  system  ?  There  is  surely  a  stronger  call 
upon  the  justice  of  the  Court  to  say,  upon  a  private 
bargain  between  the  testator  and  those  who  are  to  take 
apparently  under  the  will  which  is  to  defeat  the  whole 
of  the  provi'sions  and  policy  of  the  law,  that  they  shall 
be  called  on  to  say  whether  they  took  the  estate,  as  they 
legally  may  not  do,  for  charitable  purposes  (m).** 

And  where  the  informal  declaration  of  the  testator 
reposes  a  discretion  in  the  devisees  how  much  of  the 
estate  shdll  be  applied  in  mortmain,  and  how  much  to  a 
lawful  trust,  the  heir  of  the  testator  has  a  right  to  call 
upon  the  devisees  to  say  whether  they  have  exercised 
that  discretion,  or  mean  to  do  so  ;  and  how  much  they 
intend  to  dispose  of  in  a  legal  mode,  and  to  give  him 
the  rest  (»). 

By  the  Statute  of  Mortmain  (o),  a  devise  ''  in  trust  or 
for  the  benefit  of  **  a  charitable  use  is  declared  absolutely 

(/)  Adlington    v.    Cann^    Bar-  Park.  144. 

Hard.  130  ;  King  v.  Lady  Porting',  (in)  Mueklestan  v.   Brown^    6 

ton,  I  Sulk.  162;   Muekleston  r.  Ves.  69. 

Brown,  6  Yes.  52  ;   Stickland  v.  (n)  S.  C.  Id.  66,  per  Lord  £K 

jildridge,  9  Yee.  516;   and  see  don. 

Attorney^Genaral     v,    I)uple$9is,  (o)  9  Geo.  2,  c.  36. 
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void,  SO  that  even  the  legal  estate  does  not  vest  in  the 
devisee.  The  question  therefore  suggests  itself,  whether 
parol  trusts  in  favour  of  a  charity  are  void  at  law  by'  the 
express  words  of  the  statute,  or  only  void  in  equity  and 
in  certain  cases  upon  the  ground  of  fraud  against  public 
policy.  Lord  Hardwicke  determined  in  Adlington  v. 
Cann  {p),  that  the  Statute  of  Mortmain  did  not  extend 
to  trusts  by  parol.  '*  I  am  of  opinion/'  he  said,  *'  that 
the  Statute  of  Mortmain  has  not  abrogated  the  Statute 
of  Frauds,  which,  being  made  for  the  public  good,  ought 
narmam  imponere  futuris.  It  is  true  the  Statute  of 
Frauds  cannot  govern  the  particular  provisions  of  the 
Statute  of  Mortmain,  but  it  must  govern  the  construc- 
tion of  subsequent  acts;  for  they  must  be  construed  by 
rules  of  law,  and  by  what  is  laid  down  in  precedent  acts. 
If  it  should  be  admitted  that  the  Statute  of  Mortmain 
took  all  these  cases  out  of  the  Statute  of  Frauds,  and  was 
intended  to  introduce  parol  evidence,  it  would  do  more 
mischief,  by  laying  the  foundation  of  a  great  deal  of 
perjury,  than  it  can  possibly  do  good  in  any  other  re- 
spect whatsoever  (jq).  Besides,  very  little  inconvenience 
can  arise  from  my  determination  to  this  effect,  for  the 
instances  of  trustees  abusing  a  trust  for  charity  are  so 
frequent,  that  they  are  a  sufficient  warning  to  reasonable 
men  not  to  leave  their  estates  under  such  uncertainty, 
as  to  put  them  absolutely  under  a  person's  power,  and 
then  trust  to  lus  generosity  for  the  disposing  of  them 
in  charity  (r)."  Thus,  in  Lord  Hardwicke's  view  of  the 
subject,  a  parol  trust  in  mortmain,  where  the  devisee 
entered  into  no  engagement  with  the  testator,  could  not 
be  established  against  the  devisee  to  deprive  him  of  the 
beneficial  interest ;  and  where  the  devisee  did  enter  into 

*(p)  3  Atk.141.  (q)  Id.  150.  (r)  Id.  153. 
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such  an  engagement^  and  the  fact  was  either  admitted  by 
the  defendant,  or  estalt>lished  against  him  by  evidence,  the 
trust  only  was  void  upon  principles  of  equity,  and  not 
the  devise  of  the  l^al  estate  by  force  of  the  Statute  of 
Mortmain.  Lord  Northington,  on  the  contrary,  thought 
that  secret  trusts  were  within  the  letter  of  the  Statute 
of  Mortmain;  and  he  therefore  decided,  that,  whether  the 
testator  had  held  communication  with  the  devisee  (js)  or 
not  (t),  the  intention  of  creating  an  honorary  trust 
would,  if  established,  avoid  the  devise  of  the  legal  estate 
itself.  "  What,**  he  said,  "  stands  in  my  way  ?  One 
objection  is,  that  the  beneficial  devise  to  the  trustees 
and  their  heirs  by  the  will  is  not  to  be  revoked  or  con- 
trolled by  the  second  instrument,  it  not  being  executed 
according  to  the  Statute  of  Frauds,  and  therefore  it  only 
can  be  taken  as  an  honorary  trust,  and  as  such  is  not 
within  the  Statute  of  Mortmain.  This  is  as  much  as  to 
say,  that,  being  a  fraud  within  both  acts,  it  is  not  within 
either.  And  the  objection  is,  that  it  will  be  more  incon- 
venient to  let  in  fraud  and  perjury  by  opening  the  Sta- 
tute of  Frauds,  than  to  let  in  devises  to  charities  by 
opening  the  Statute  of  Mortmain.  My  opinion  is,  that 
the  Statute  of  Mortmain  meant  to  prevent  honorary 
trusts  or  devises  for  charities  qudcunque  arte  vel  ingenio; 
apd  the  honorary  trust  infects  the  will,  as  much  as  if  it 
were  declared  in  the  most  solemn  manner  (u)"  Sir 
Thomas  Sewell,  in  the  case  of  Bishop  v.'  Talbot,  before 
stated,  where  the  fact  of  the  trust  was  established  on 
the  admission  of  the  devisee,  considered  the  heir  as  en- 
titled to  a  resulting  trust.    His  Honor  therefore  was 


(«)  Edwards   v.   Pike,  1   Ed.      508. 
267.  («)  Boson  v.  Statham,   1   Ed. 

{i)  Boson  V.    Statham,  1    Ed.      512, 514. 
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apparently  of  opinion  with  Lord  Hardwicke^  that^  in  the 
case  of  a  trust  in  mortmain  not  declared  according  to 
the  Statute  of  Frauds^  the  devise  of  the  legal  estate  was 
good^  as  not  affected  by  the  Statute  of  Mortmain^  though 
equity  would  set  it  aside  on  the  ground  of  fraud  upon 
public  policy. 

In  the  case  of  a  superstitious  use,  not  void  by  a  sta- 
tute, but  which  the  Court  cannot  execute  against  the 
policy  of  the  law,  the  Crown  by  sign  manual  will  direct 
the  application  of  it  to  a  legitimate  charitable  pur- 
pose (x) ;  and,  it  was  held  in  Lady  PortingtorCs  case, 
though  Lord  Hardwicke  has  since  doubted  the  doctrine, 
thatj  as  the  King  is  not  bound  by  the  Statute  of  Frauds, 
he  may  establish  the  fact  of  a  secret  superstitious  use  by 
parol,  even  where  the  testator  held  no  communication 
with  the  devisee,  and  where  therefore  equity  could  not 
relieve  upon  the  ground  of  fraud  (y). 

{x)  See  De  Costa  v.  De  Pas^  tomey-General  v.  Baxter,  1  Vert. 

Amb.   228;   Attorney  General  v.  248;  Moggridge  y.   Thackwell,  1 

Whorwood,  1  Yes.  536 ;  Cary  v.  Ves.  jun.  469. 

Ahbotj  7   Ves.   490 ;    Corhyn  v.  (y)  See  sftpra,  p.  29. 
French,  4  Ves.  433,  note  (6);  At- 
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IN  WHAT  WORDS  A  TRUST  MAT  BE  DECLARED. 


A.  PERSON  may  declare  a  trust  either  directly  or  in- 
directly :  the  former,  by  creating  a  trust  eo  nomine  in  the 
form  and  terms  of  a  trust ;  the  latter,  without  mention 
of  a  trust  in  words,  by  expressing  an  intention,  which 
thci  Court  will  effectuate  by  means  of  a  constructive 
trust  (1), 

I.  Of  direct  or  formal  declarations  of  trust. 

To  declare  a  trust  formally,  a  person  need  only  make 
his  meaning  clear  as  to  the  interest  he  intends  to  give, 
without  regarding  the  technical  terms  of  the  common 
law  in  the  limitation  of  legal  estates ;  an  equitable  fee 
may  be  granted  without  the  word  "  heirs,"  and  an  equi* 
table  entail  without  the  words  "  heirs  of  the  body." 

But,  though  technical  terms  be  not  absolutely  neces* 
sary,  yet  no 'rule  is  better  established  than  that  where 
technical  terms  are  employed,  theyshall  be  taken    in 
their  legal  and  technical  sense  (a). 

(a)  Wright  v.  Pearson,  1  £d.      Taylor ,  1  £d.  367,  per  eundem; 
125 1  per  Lord  Henley;    Austen  v.      Synge  v.  Hales,  2  B.  &  B.  507» 


( I )  A  constnictive  trast  is  properly  a  trust  declared  by  a  party,  but 
indirectly,  and  therefore  construed  by  the  Court.  A  trust  by  operation  of 
law  is  a  trust  not  declared  by  a  party,  either  directly  or  indirectly,  but 
arising  solely  from  the  effect  of  a  rule  of  law. 
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Lord  Hardwicke  indeed  said  that^  in  limitations  of  a 
trust  either  of  real  or  personal  estate  to  be  determined 
in  that  Courts  the  construction  ought  to  be  the  same  as 
in  limitations  of  the  legal  estate^  with  this  distinction^ 
unless  the  intention  of  the  testcUor  or  author  of  the  trust 
plainly  appeared  to  the  contrary  (Ji). 

But  this  position  has  since  been  repeatedly  and  ex- 
pressly overruled.  ''  I  am  of  opinion/  said  Lord  Henley, 
^'  that  a  limitation  in  a  trust,  perfected  and  declared  by 
a  testator,  must  have  the.  same  construction  as  the  de- 
vise of  a  legal  estate  executed ;  and  to  hold  the  contrary 
would  make  property  very  precarious  and  uncertain; 
the  testator  would  mean  one  thing  in  this  court,  and 
the  direct  contrary  on  the  other  side  of  the  hall  (c).** 
And  on  another  occasion  he  observed,  ''I  am  very 
clear  that  this  Court  cannot  make  a  different  construc- 
tion in  the  limitation  of  a  trust,  than  Courts  of  law 
could  make  on  a  limitation  in  a  will,  for  in  both  cases 
the  intention  shall  take  place  {d).  " 

As  the  rule  in  Shelley's  case  is  not  one  of  construction, 
that  is,  of  intention,  but  of  law,  and  was  established  to 
remedy  certain  mischiefs,  which,  if  heirs  were  allowed 
to  take  as  purchasers,  would  be  introduced  into  feudal 
tenures ;  it  may  be  thought,  that,  as  trusts  are  wholly 
independent  of  tenure,  they  ought  not  to  be  affected  by 
the  operation  of  the  rule ;  and  the  cases  of  Withers  v. 

per  Lord  Manners;    Jervoue  v.  655. 

Duie  of  Northumberland,  1  J.  &  (c)   Wright  v.  Pearson,  1  Ed, 

W.  571,  per  Lord  Eldon;  Lord  125. 

Glenorchys.BosviUeyCdA.t.'TdXh.  (d)  Awten  y.    Taylor,  1  Ed. 

19,  per  Lord  Talbot ;     Bale  v.  367  ;  and  see  Philips  v.  Brydges, 

Coleman,  8  Vin.  268,  per  Lord  3  Ves.  jun.  125;  Jervoise  v.  Duke 

Harconrt.  ^f  Northumberland^   1    J.  &  W. 

(&)  Garth  ▼.  Baldwin,  2  Ves.  571. 
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AUgood  {e),  and  Bagshaw  v.  Splicer  (/)^-8eem  to  lend 
some  countenanoe  to  the  doctrine. 

In  Withers  y.  AUgood  a  person  had  conveyed  free- 
holds and  leaseholds  to  trustees^  to  hold  wch  as  wei:e 
freehold  to  the  use  of  the  trastees  and  their  heirs,  and 
the  leaseholds  to  the  trustees,  their  executors,  and  ad* 
ministrators,  in  trust  to  apply  the  rents  to  H.  W,  for 
life,  and  afterward  to  ijbe  heirs  of  her  hofdly>  and  of  J^ 
M.  and  their  heirs ;  apd  Lord  .Talbot  held,  that  the 
heirs  of  H.  W.  took  as  purcfyisfirs,  they  beiqg  jpined 
with  the  heirs  of  others  who  could  only  tak)3^in  that 
capacity.  •  His  Lordship  .observed,  that  the  rule  of  law 
was  not  so .  strict  as  to  control  the  intent  where  it  was 
plain. 

In  Bagshaw  v.  Spencer  the  trust  was  for  A.  during 
his  life,  without  impeachment  qf  waste,  remainder  to 
trustees  to  preserve  contingent  remainders,  remainder 
,to  the  heirs  of  the  body  of  A.,  with  remainders  over ; 
and  Lord  Hardwicke  decreed  the  heirs  to  take  as  pur- 
chasers, though,  unquestionably,  inthp  case  of  a  legal 
estate,  the  rule  in  Shelley's  case  must  have  prevailed.  But 
his  Lordship  did  not  thus  decide  upon  the  ground,  that^ 
as  the  rule  originated  in  tenure,  it  was  inapplicable  to 
trusts ;  but,  holding  the  rule  to  be  in  all  cases  one  of 
constructioni  he  thought  the  words  might  in  a  trust  be 
more  largely  and  liberally  interpreted.  "  It  is  said,"  he 
observed,  '*  that  the  law  will  not  suffer  its  rules  to  be 
contradicted,  but  will  supersede  the  intent,  and  reduce 
the  gift  to  its  own  operation,  such  as  it  will  allow.  I 
admit  the  general  principle,  but  it  is  misapplied  here. 


(e)  Cited  in  Bagshaw  v.  Spen-         (/)  1  Yes.  142;  1  Coll.  Jar. 
cer,  iVes.  150 ;   1  Coll.  Jur.  403.      878. 
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The  law  will  not  suffer  a  perpetuity,  or  the  freehold  to 
be  in  abeyance,  &c.,  because  it  would  change  the  law, 
and,  by  acts  of  private  persons,  vary  the  rules  of  pro- 
perty. That  arises  from  want  of  power  in*  the  testator ; 
but  in  the  present  case  there  is  no  want  of  power,  there 
being  no  doubt  but  the  testator  might  devise  for  life 
with  contingent  remainders.  The  only  objection  is,  that 
he  has  used  improper  words,  which  the  law  will  not  allow 
to  have  that  effect  (g^)-" 

But  whatever  respect  may  be  due  to  these  decisions, 
they  cannot  prevail  against  the  weight  of  modern  au- 
thority. To  omit  the  case  of  Garth  v.  Baldwin  (h),  in 
which  Lord  Hardwicke  himself  appears  to  have  felt  a 
doubt  upon  his  own  previous  opinion,  in  Wright  v. 
Pearson  (f)  before  Lord  Northington,  where  an  estate 
was  limited  to  A:  for  life,  remainder  to  trustees  to  pre* 
serve  contingent  remmnders,  remainder  to  the  heirs  male 
of  the  body  of  A.  lawfully  to  be  begotten,  and  their  heirs, 
provided  that  in  case  A.  should  die  without  having  any 
issue  male  of  his  body  living  at  his  death,  then,  subject 
to  certain  annuities,  remainder  over.  Lord  Northington, 
though  the  case  was  the  exact  counterpart  of  Bagshaw 
V.  Spencer,  determined  that  heirs  of  the  body  must  be 
taken  as  words  of  limitation.  But  it  is  observable,  that 
Lord  Northington  also  did  not  advert  to  the  question, 
whether  the  rule  in  SheUejfs  case,  as  founded  on  tenure, 
was  or  not  applicable  to  trusts,  which  were  wholly  inde- 
pendent of  tenure;  but,  assuming  the  rule  to  be  in  all 
cases  one  of  construction,  that  is,  to  be  governed  by  the 
intent  (k),  he  thought  himself  bound,  in  respect  of  a 


{g)  1  Ves.  146.  (*)   Wright  v.  Pearson,  1  Ed. 

(h)  2  Ves.  646.  128  ;  and  see  Austen  v.   Taylor, 

(i)  1  Ed.  119.  1  Ed.  367. 
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trusty  to  abide  by^  the  preetdente  deteriDHied  .lipdn  legal 
estates  (/)• 

The  authority  of  Wright  v.  Pettirsan  hsB&  ^ne^  been 
approved  by  *  Lord  Thutlow,  in  the  case  of  Jones  v. 
Morgan  (m).  The  limitations  of  the  trust  ^ere  tb  A.  for 
life  without  impeachment  of  waste,  retnaintder  to  the 
heirs  male  of  the  body  of  A,  lawfully  begotten,  severally, 
respectively,  and  in  remainder  one  after  the  other, 
as  they  and  every  of  them  should  be  in  seniority  of 
age  and  priority  of  birth,  with  remainders  over ;  and 
Lord  Thurlow  expressed  his  opinion  (the  decision  wad 
partly  on  this,  and  partly  on  another  groand,)  that  the 
rule  in  Shelley's  case  must  prevail  in  equity  as  at  law, 
notwithstanding  the  clear  intention  to  the  contraryi 
Perhaps,  therefore,  we  may  conclude  at  the  presenf  day, 
that,  although  the  rule  may  not  be  equally  appUcdble  to 
trusts,  the  Court  has  determined  it  shall  be  equally  ap- 
plied. 

We  have  said,  that,  if  technical  words  be  emj^oyed, 
they  must  be  taken  in  their  legal  and  technical  sense ; 

« 

but  a  distinction  must  be  drawn  between  trusts  es^e*^ 
cuted,  and  trusts  that  are  only  executory:  for  to  trusts 
executed  the  position  is  strictly  applicable,  but  in  the 
case  of  trusts  that  are  executory  it  must  be  received 
with  considerable  allowance. 

A  trust  executed  is  where  the  limitations  of  the  equi* 
table  interest  are  complete  and  final ;  in  the  trust  exe^ 
cutory,  the  limitations  of  the  equitable  interest  are  not 
intended  to  be  complete  and  final,  but  merely  to  serve  as 
minutes  or  instructions  for  perfecting  the  settlement  at 
some  future  period. 

The   distinction  we   are  considering  was  very  early 

(0  Wright  v.  Pearson,  1  £d.  125.         (m)  1  B.  C.  C.  206. 
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establisfaedy  and  was  recognised  successively  by  Lord 
Cowper  («),  Lord  King  (o).  Lord  Talbot  (p),  and  by  no 
one  more  frequently  than  by  Lord  Hardwicke  him- 
self (j);  yet  in  Bagskaw  v.  Spencer  (r)  Lord  Hard- 
wicke almost  denied  that  any  such  distinction  existed. 
"  As  to  the  diflFerence,"  he  said,  "  between  trusts  exe- 
cuted and  trusts  executory,  no  one  is  more  unwilling 
than  I  am  quieta  mavere;  but  this  distinction  never  has 
been  established  by  any  direct  resolution,  though  said 
arguendo,  and  was  it  to  be  examined  to  the  bottom,  it 
might  sound  strange  how  it  should  be  established.  All 
trusts  in  notion  of  law  are  executory  (s),  and  to  be  car- 
ried into  execution  here  by  subpcena.  The  first  essential 
part  of  a  trust  is,  that  the  trustee  is  to  convey  the  estate 
some  time  or  other,  whether  the  testator  has  directed  it 
or  not,  which  every  testator  is  presumed  to  know ;  there- 
fore a  doubt  may  be  reasonably  made  how  there  can  be  a 
difference,  whether  the  testator  has  directed  a  convey- 
ance or  not." 

In  a  subsequent  case  (t)  his  Lordship  felt  himself 
called  upon  to  offer  some  explanation.  ''  He  did  not 
mean,"  he  said,  'Mn  Bagshaw  v.  Spencer,  that  no  weight 

(ft)  Bale  T.    Coleman^   8  Vin.  Hoskins,  3  Atk.  24. 
267 ;    Earl  of  Stamford  v.    Sir         (r)  1  Ves.  152  ;  and  see  Hop' 

John  Hobafi,  3  6.  P.  C.  33.  hins  v.  Hopkins,  1  Atk.  594. 

(o)  Papillon  v.  Voice,  2  P.  W.  (»)  See  Lord  Eldon's  observa- 

471.  tions,   Jervoise  v.  Duke  of  Nor* 

(p)  LordGlenorchy  ▼.  BosviUe,  thumberland,  IJ.  &  W.  570 ;  and 

Cas.  L  Talb.  3.  Lord  Henley's,  Austen  v.  Taylor, 

{q)  Gower  v.  Grosvenor,  Bar-  1  Ed.  366. 
nard.  62;  Roberts  v.  DixweU,  1  (0  Exel  v.    Wallace,  2  Yes. 

Atk.  607;  Baskerville  Y.  Basker-  323.     And  Lord  Henley  once  said, 

viUe,  2  Atk.  279;    Marryat   v.  he  believed  Lord  Hardwicke  had 

Townly,    1    Yes.  102  ;    Read  v.  at  last  renounced  his  opinion,  Bat" 

Swell,  2  Atk.  648  ;   Woodhouse  v.  nard  v.  Proby,  2  Cox,  8. 

E 
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trn  to  be  l«id  <m  the  diirtitMition,  but  that,  if  it  bad  came 
recefAtly  befotd  hvaiy  hd  (Should  then  hare  thoaght  there 
was  littie  weight  in  tt^  although  he  sbonald  have  had  that 
flefefenee  for  his  piredMeesots,  as  not  to  lay  it  out  of  the 
ease,  not  ititenditig  to  say  that  ail  which  hisF  ])vedeces60fs 
did  was  wtong  fetinded,  which  he  deehred  might  be  re- 
neDsbeired.^ 

Bat  whatever  doubto  may  formerly  havB  existed  upeii 
ihe  siAject,  they  have  long  sines  been  dispe&ed  by  th« 
authimty  of  succeeding  judgesw 

"  The  words  executory  trust/'  said  Lord  Notthingtim, 
"  seem  to  me  to  have  no  fixed  signification*  Lovd  King 
describes  an  executory  trust  to  be^  where  the  party 
must  come  to  this  Court  to  have  the  benefit  of  the 
will.  But  that  is  the  case  of  every  trust;  and  i  am  t«ry 
dexur,  that  this  Court  cannot  matce  a  different  eonatruc* 
tdem  en  the  iimttation  of  a  trust,  than  courts  of  law  would 
make  aa  a  limitation  in  a  will,  for  in  both  cases  the  in* 
tention  shall  take  place.  The  true  criterion  ia  thia: 
wherever  the  asnstanee  of  this  Court  is  necessary  to  com- 
plete a  limitation,  in  that  case,  the  limitation  in  the  will 
not  being  complete,  that  is  sufficient  evidence  of  the 
testator's  intention  that  the  Court  should  model  the 
limitations.  But  where  the  trusts  and  limitations  are 
already  expressly  declared,  the  Court  has  no  authority  to 
interfere,  and  make  them  difierent  from  what  they  would 
be  at  law  (ti)."  And  Lord  Eldon  observed,  '^  Where  there 
is  an  executory  trust,  that  is,  where  the  testatw  haa  di- 
rected  something  to  be  done,  and  has  not  himself  com- 
pleted the  devise,  the  Court  has  been  in  the  habit  of 
locking  to  aee  what  was  his  intention ;  and  if  what  he  haa 

(n)  Austm  V.    Taylor,   1   Ed.     Lennard,  1  Ed.  95 ;    Wriyhf  v. 
366,   868  :    uid  see   Stanlaf  ▼.      Pear$<m,  1  Ed.  12& 
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done  atnotints  to  nh  impeifedtion  with  respect  to  the  e%r 
Miition  of  that  intention,  the  Court  inquiresr  what  it  is 
itself  to  do,  and  it  will  mould  what  remains  to  be  done, 
dO  as  to  carry  that  intention  into  eicecution :  I  repeat, 
where  there  is  a  trust  executory;  because  one  is  a  good 
deal  confused  by  the  inaccuracy  of  the  expressions '  trust 
Cixecutory/  and  '  trust  executed.'  The  latter,  no  doubt, 
in  one  sense  of  the  word  is  a  trust  executory,  that  is,  if 
A.  B.  is  a  trustee  for  C.  D.,  or  for  C.  D.  and  others,  that 
in  this  sense  is  executory,  thatC.  D.,  orC.  D.  and  the  other 
persons,  may  call  upon  A.  B.  to  make  a  conveyance,  and 
execute  the  trusts  But  these  are  cases  where  the  testator 
has  clearly  decided  what  the  trust  is  to  be ;  and,  as  equity 
follows  the  law,  where  the  testator  has  left  nothing  to 
be  done,  but  has  himself  expressed  it,  there  the  effect 
must  be  the  same,  whether  the  estate  is  equitable  or 
legal  (xy 

We  proceed  to  the  inquiry  to  what  extent  in  executory 
trusts  a  latitude  of  construction  is  admissible ;  and,  to 
draw  the  line  correctly,  we  must  again  distinguish  be- 
tween executory  trusts  as  in  marriage  articles,  where 
the  Court  has  a  clue  to  the  intention  from  the  very 
nature  of  the  contract,  and  executory  trusts  as  in  wills, 
where  the  Court  knows  nothing  of  the  object  in  view,  a 
priori,  but  in  collecting  the  intention  must  be  guided 
solely  by  the  language  of  the  instrument. 

This  distinction  was  at  first  but  very  imperfectly  un- 
derstood. Because  executory  trusts  under  wills  admitted 
a  d^ree  of  latitude,  it  was  held  by  some,  they  were  to 
be  treated  precisely  on  the  same  footing  as  executory 
trusts  in  marriage  articles ;   while,  because  they  did  not 

{t)  ^ervoite  v.  Dnhe  of  Morthumberktnd,  1  J.  &  W.  670. 
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admit  an  equal  latitude  of  construction^  it  was  held  by 
others  they  were  not  to  be  distinguished  from  trusta 
executed. 

Thus  in  Bale  v.  Coleman  (y),  where  the  executory 
trust  arising  under  a  will  was  for  A.  during  life  with  a 
power  of  leasing,  and  after  his  decease  to  the  heirs  male 
of  his  body^  Lord  Cowper  decreed  a  strict  settlement  to 
be  made ;  for,  in  the  case  of  a  will  or  articles,  he  said, 
where  the  thing  was  to  be  executed,  the  intent  of  the 
party  should  be  pursued  {z).  But  Lord  Harcourt,  on 
the  rehearing,  overruled  his  predecessor's  decision,  and 
directed  A.  to  be  made  tenant  in  tail  under  the  settle- 
ment ;  for  all  wills,  he  said,  ought  to  be  construed 
according  to  the  true  intent  of  the  testator,  so  as  such 
intent  was  consistent  with  the  rules  of  law ;  that  the  same 
words  in  a  will,  which  at  law  would  create  a  legal  entail, 
ought  to  be  construed  in  that  Court,  when  they  fell 
under  a  trust,  and  were  to  be  carried  into  further  execu- 
tion, SQ  as  to  create  an  equitable  entail  {a). 

And  Lord  Eldon  once  said, ''  There  is  no  difference  in 
the  execution  of  an  executory  trust  created  by  a  will,  and 
of  a  covenant  in  marriage  articles;  such  a  distinction  would 
shake  to  their  foundation  the  rules  of  equity  {by*  But 
Lord  Manners  said  he  could  not  assent  to  this  doctrine  (c), 
and  Lord  Eldon  some  time  after  took  an  opportunity  of 
correcting  himself  (rf). 

The  distinction  we  are  considermg  has  been  put  in  a 

{jf)  At  tbe    present    day   this  (h)  Countess  of  Lincoln  v.  Dulte 

would  be  considered  a  case  of  trust  of  Newcastle^  12  Yes.  227»  230. 

executed.  (e)  Strafford  v.  Powell,  1  B.  & 

(«)  8  Vin.  267.  B,  25 ;  Synge  v.  Hales,  2  B.  &  B. 

(a)  See    PapUlon   v.   Voice,  2  508. 

Cox's  P.  W.  474,  note  1 ;  and  see  (rf)  Jervoise  v.  Duke  of  Nor- 

8  Vin.  268.  thumberland,  1  J.  &  W.  574. 
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▼ery  clear  light  by  Sir  John  Leach.  "  I  know  of  no 
difference,"  he  said,  "between  an  executory  trust  in 
marriage  articles  and  in  a  will,  except  that  the  object 
and  purpose  of  the  former  furnish  an  indication  of  inten- 
tion which  must  be  wanting  in  the  latter.  Where  the 
object  is  to  make  a  provision  by  the  settlement  of  an 
estate  for  the  issue  of  a  marriage,  it  is  not  to  be  pre- 
sumed that  the  parties  meant  to  put  it  in  the  power  of 
the  father  to  defeat  that  purpose,  and  appropriate  the 
estate  to  himself.  If,  therefore,  the  agreement  be  to 
limit  an  estate  for  life,  with  remainder  to  the  heirs  of 
the  body,  the  Court  decrees  a  strict  settlement  in  con- 
formity to  the  presumable  intention.  But  if  a  will  di- 
rects a  limitation  for  life,  with  remainder  to  the  heirs  of 
the  body,  the  Court  has  no  such  ground  for  decreeing  a 
strict  settlement.  A  testator  gives  arbitrarily  what  estate 
he  thinks  fit;  the  subject  being  mere  bounty,  the  in- 
tebded  extent  of  that  bounty  can  be  known  only  from 
the  words  in  which  it  is  given.  But  if  it  is  clearly  to 
be  ascertained  from  any  thing  in  the  will,  that  the  tes- 
tator did  not  mean  to  use  the  expressions,  which  he  has 
employed,  in  their  strict  proper  and  technical  sense,  the 
Court,  in  decreeing  such  settlement  as  he  has  directed, 
win  depart  from  his  words  in  order  to  execute  his  inten- 
tion (e). 

To  apply  the  foregoing  distinction  to  the  cases  that 
have  occurred ;  if  in  articles  the  property  of  the  husband 
or  wife  be  so  limited  to  the  heirs  of  the  body,  or  the 
issue  (/)»  of  the  contracting  parties,  or  either  of  them, 
that  heirs  of  the  body,  or  issue,  if  taken  in  their  ordinary 
legal  sense,  would  enable  one  or  other  of  the  parents  to 

(e)  Lord  Deerhurst  v.  Duke  of     Maguire  v.  Scully,  2  Hog.  113. 
Sl  Albans,  5  Mad.  2B0 ;   and  see  (/)  Dod  v.  Dod,  Amb.  274. 
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defeat  the  provision  intended  for  the  childrfm^  thee^ 
words  will  then  be  construed  in  equity  to  mem  first 
and  other  sons  ;  and  the  settlement  will  be  made  upon 
them  successively  in  tail^  as  purchasers  (g*). 

If  the  settlement  has  been  already  made>  then,  pro^ 
vided  the  execution  of  it  was  after  the  marriage,  it  will 
be  rectified  by  the  articles  (A) ;  but  if  the  execution  of  it 
was  prior  to  the  marriage,  the  Court  will  presume  the 
parties  to  have  entered  into  a  different  agreement  (t), 
unless  the  settlement  expressly  state  itself  to  be  made  in 
pursuance  of  the  articles,  when  that  presumption  will  be 
rebutted  and  the  settlement  will  be  rectified  (k). 

But  a  strict  settlement  will  not  be  decreed,  where  the 
property  of  the  husband  is  limited  to  the  heirs  of  tlie 
body  of  the  wife ;  for  this  creates  an  entail  which  neither 
husband  nor  wife  can  bar  without  the  concurrence  of  the 
other  (/),  and  the  intent  may  have  been,  that  the  hus* 
band  and  thq  wife  jointly  should  have  the  power  of  de* 
stroying  the  entail  (m).  And  the  law  will  be  the  same, 
wherever  the  limitations  are  so  managed,  that  the  consent 

{g)  Handich  v.  WUkes,  1   Eq.  Talbot,  20;   and  see  Warrick  v. 

Ca.  Ab.  898;   Trevor  v.  Trevor,  1  Warriek,  3  Atk.  291. 

P.  W.  622;  Jones  v.  LangUm,  1  (A)  Honor  t.  Honort  1  P,  W. 

£q.  Ca.  Ab.  392;  Cusack  v.  Cu-  123;  Roberts  v.  KingsUy,  1  Ves. 

sack,  5  B.  P.  C.  116;  Grijlith  v.  238  ;    West  v.  Errissey,  2  P.  W. 

Buckle,   2  Yern.   13;    Stonor  v.  349;  but  not  it  seems  against  a 

Curtcen,  6  Sim.  269,  per  Sir  L.  purchasev,  Warrick  v.  Warrtek,  2 

Sha4well.  Atk.  291. 

(Ji)  Strea^field   v.    Streatfield,  {I)  See  3  &  4  W.  4,  c.  74,  sec 

Cajs.   t.   Talb.  176;    Warrick  v.  16. 

Warrick,  3  Atk.  293,  per  Lord  (m)  Howel  v.  Howel,    2   Ves. 

Hardwicke  ;     Legg  v.    Goldwire,  858 ;   WhateUf  t.  Kemp^  eked  lb.; 

Cas*  t.  Talb.  20,  per  I^rd  Talbot;  Honor  ▼.  J^onor,  1  P.  W.  128; 

Burton  v.  Hastings,    Gilb.    Eq.  Green  v.  Ekins,  2  Atk.  477,  per 

Rep.  113;  S.  C.  1  Eq.  Ca.  Ab.  Lord    Hardwickt;    Hightpay    y. 

893,  pverrolfd.  Bunner,  1  B.  C.  C,  5879  P^  Sir 

(f)  Legg  v.   Goldwire,   Cas.  t.  L.  Kenyon. 


CB.  Y.^  A  TRUST  MAT  BS  MCLARED.  55 


rf  both  poronts  muat  be  hgd  fear  defi»tiiig  the  claims  of 
the  boue  (n). 

Ner  will  the  Court  reed  heirs  of  the  body  as  first  and 
other  0006,  where  sttch  a  constructioa  is  n^^atayed  by 
any  tJuiig  ia  the  erticlm  thonsrives :  as  if  oao«  part  of  «i 
estate  be  Kmited  to  thi»  husband  finr  Ufa,  reoaaiod^  to 
the  wife  for  iife«  remainder  to  the  firet  and  other  sons  m 
tail,  and  another  part  be  g^ven  to  the  hueband  for  lifis^ 
remainder  to  the  heirs  male  of  his  body;  £ot,  as  it  appears 
the  parties  knew  how  a  strict  settlement  should  be  framed, 
the  limitatioo  of  part  of  the  estate  in  a  different  mode 
could  oidy  have  proceeded  from  a  diffisrent  intention  (a}. 

It  was  formerly  argued,  that  daughters  in  marriage 
articles  were  not  entitled  to  the  same  consideration  as 
sens,  on  the  ground  that  they  do  not,  like  sons,  contin«e 
the  name  of  the  fiuBily,  and  are  geneiaUy  provided  for, 
not  by  the  estate  itself,  but  by  portions  out  of  the  estate; 
but  it  is  now  clearly  settled,  that,  as  they  are  purchasers 
under  the  marriage,  and  are  etrtilfled  to  some  provision, 
the  Coirt  wUl  in  their  &rour  eonstrae  heirs  female  to 
mean  daughtcns  (/») ;  and,  except  the  articles  dMmselTes 
meko  an  express  provision  for  them  by  way  of  portion, 
^  (g)^  wiU  hold  daughters,  as  well  as  sons,  to  be  in- 
cluded «nder  the  general  term  of  heirs  of  the  body^^), 
or  iasae  (9).  And  the  settlement  wiil  he  executed  o|i 
the  daughters,  in  de&ult  of  sons,  as  tenants  in  common 
in  tail  general,  with  cross  remainders  between  them* 

(fi)  Highway     v.     Banner^     1  {c[)  Potvel  v.  Price^   2  P.  W. 

B.  C.  €.  Sa^  586 ;  and  see  Mr.  Feame's  ebeer- 

(#)  ffoipfil  ▼•  iiomel    3  Vm.  vadoaa,  Cooikig.  tLmu  ise. 

Z59;  9ud,  9eB  PiupeU  v^  PHcff  2  (r)  Burtgu  v.  Haetitifs,    9Ub. 

P.  W,  535  ;    Chancers  v.  Cham-  E^.  Rep.  113;  S.C.I  E<i.  Ca.  Ab. 

hers,  Fitzgib.  Rep.  127;  S,C.2  393,  per  Lord  Cowper. 

£q.  Ca.  Ab.  <5^  (a)  Nartw.  MiddlehurH»  3  Atk. 

(p)  West  V.  Ermaey,  2  P.  W.  371 ;    and  see  Maguire  v.  ScuUy, 

349.  2  tt«&  113;  SiC.l  Beat.  370. 
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Again,  if  in  articles  a  party  covenant  to  settle  goods 
and  chattels  upon  the  same  trusts^  and  for  the  same  in- 
tents and  purposes,  as  the  freeholds  were  before  settled, 
the  Court  will  not  apply  the  limitations  to  the  personal 
estate  literally,  the  effect  of  which  would  be  to  vest  the 
absolute  interest  in  remainder  in  the  first  son  on  his  birth, 
but  will  insert  a  proviso  that  will  have  the  effect,  at  least 
to  a  certain  extent,  of  making  the  personal  estate  follow 
the  course  of  the  real. 

Sir  Joseph  Jekyll  said,  the  practice  of  conveyancers 
was  to  insert  a  limitation  over  on  ''  dying  under  21  (t) ;" 
but  Lord  Hardwicke  conceived  the  common  limitation 
over  to  be  on  ^'  dying  under  21  without  issue  (i^)."  In 
The  Duke  of  Newcastle  v.  The  Countess  of  Lincoln  (x) 
the  chattels  were  articled  to  be  settled  to  the  same  uses 
as  the  realty,  viz.  to  A.  for  life,  remainder  to  the  first 
and  other  sons  in  tail  male,  remainder  to  B.  for  life,  re- 
mainder to  B/s  first  and  other  sons  in  tail  male,  remain- 
ders over.  A.  died,  having  had  a  son,  who  lived  only 
nine  months.  Lord  Loughborough  said,  "  I  perfectly 
agree  that  in  wills  you  are  not  to  do  for  the  testator  all 
that  can  be  done  by  law ;  you  are  to  do  for  the  testator 
no  more  than  what  he  has  intended  to  be  done,  and  ac- 
cording to  the  common  acceptation  of  the  words.  But 
I  put  it  to  you  whether  in  the  nature  of  things  ther«  is 
not  a  radical  and  essential  difference  between  marriage 
settlements  and  wills.  The  parties  contract  upon  a  set- 
tlement for  all  the  remainders ;  they  are  not  voluntary, 
but  vnthin  the  consideration ;  the  issue  are  all  purchasers. 
Suppose  then  a  settlement  to  be  made  of  freehold  estate, 
and  as  to  the  leasehold  estate  there  is  only  this  article, 
that  the  settlement  shall  be  analogous  to  that  of  the 

(0  Stanley  v.  Leigh,   2  P.  W.      63 ;   S.  C.  5  Mad.  348. 
690.  (x)  3  VcB.  387. 

(u)  Gower  v.  Grosvenort  Barn. 
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freehold :  do  I  execute  it^  and  make  a  like  settlement,  by 
giving  an  interest  which  cuts  otf  all  the  issue  ?  Suppose 
a  bill  was  brought  to  carry  the  settlement  into  effect 
after  a  child  had  lived  a  single  day ;  should  I  permit  the 
father  to  say  it  was  his  property  ?  It  is  utterly  impossi- 
ble to  make  the  identical  settlement  of  the  leasehold 
estate  as  of  the  freehold ;  but  if  I  am  to  make  it  in  ana- 
logy to  the  settlement  of  the  freehold,  shall  1  not  carry 
it  on  to  all  the  near  events,  or  shall  they  fail  because  I 
cannot  embrace  all  the  remote  events  (y)  ?  My  opinion 
decidedly  is,  that,  in  the  case  of  marriage  articles,  the 
settlement  should  be  such  that  no  child  born  and  not  at- 
taining twenty-one  should,  by  his  birth,  attain  a  vested 
interest  to  transmit  to  his  representatives,  and  thereby 
defeat  the  ulterior  objects  of  the  articles,  which  are  not 
decidedly  in  favour  of  one  son,  but- equally  extended  to 
every  son ;  and  that  I  take  to  be  the  settled  rule  and 
established  practice  (z).*'  His  Lordship  therefore  held 
that  the  leaseholds  had  not  vested  absolutely  in  the 
deceased  son  of  A.,  and  ordered  a  proviso  to  be  inserted 
in  the  settlement,  that  they  should  not  vest  absolutely  in 
any  son  of  B.  who  should  not  attain  twenty-one  or  die 
under  that  age  leaving  issue  male.  From  this  decision 
an  appeal  was  carried  to  the  House  of  Lords  (a),  but, 
before  the  cause  could  be  heard,  a  son  of  B.  having 
attained  twenty-one,  the  decree  was,  that  the  son  of  B. 
had  become  absolutely  entitled.  Thus  the  House  of 
Lords  decided  that  the  absolute  interest  had  not  vested 
in  the  first  tenant  in  tail  on  his  birth ;  but  what  proviso 
ought  to  have  been  inserted,  whether  a  limitation  over 
"on  dying  under  twenty-one,'*  or  "on  dying  under 
twenty-one  without  issue  male,"  the  House  in  event  was 

(y)  lb.  394.  («)  lb.  397.  (a)  12  Ves.  218. 
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not  called  upon  to  determine*  The  order  of  the  House 
of  Lords  in  this  case  was  made  with  the  full  approbatbn 
of  Lord  Ellenborough  and  Lord  Erskine^  who  took  part 
in  the  debate ;  and  Lord  Thurlow,  it  seems,  entertained 
a  similar  opinion  (b).  But  Lord  Eldon  denied  there  was 
any  distinction  between  articles  and  wills,  and  therefore, 
relying  upon  Foley  v.  Burnell,  and  Faughan  v.  Burslem, 
two  cases  upon  wills  decided  by  Lord  Tkurlow^  be  said, 
had  the  cause  come  originally  before  hixn,  he  AouW  have 
decreed  the  absolute  interest  to  have  vested  in  tba 
eldest  child  upon  birth;  that,  notwithstanding  several 
dicta  in  favour  of  a  limitation  over,  no  case  could  be 
found  in  which  articles  had  been  actually  so  executed ; 
that  assignments  had  been  made  of  leasehold  property 
under  the  notion  that  a  son  when  born  would  take  aa 
absolute  interest,  and,  were  the  House  to  sanction  the 
decree  of  Lord  Loughborough,  it  would  shake  a  very 
large  property  (c).  However,  his  Lordship  conceived 
that  Lord  Hardwicke's  doctrine  was  originally  the  best, 
and  therefore,  recollecting  the  opinion  of  that  great 
Judge,  the  opinion  of  Sir  Joseph  Jekyll^  and  the  deciuon 
of  the  Court  bdow,  and  knowmg  the  concurrent  opinims 
of  L<»rd  Ellenborough  and  Lord  Erskine,  and  also  the 
opinion  of  Lord  Thurlow^  (whose  pre;sent  sentiments, 
however,  he  could  not  reconcile  with  the  cases  of  Foley 
Y.  JBurnell  and  Vaughaa  v.  Burslem,  formerly  decided 
by  his  Lordship  (d), )  he  bowed  to  all  these  authorities^ 
and,  though  he  was  in  some  degree  dissatisfied  with  the 
determination^  he  nevertheless  would  not  move  an  amend" 
ment  (e). 

(h)  12  Yes.  237.  refused  to  admit  the  distmction  be- 

(c)  lb.  236,  297.  «ween  artidbs  and  wiUs. 

(d)  Lord  Eldon  could  not  recon-  (e)  The  Countess  of  Lincoln  v. 
cile  l4Qi:d  Tkurlow's  opinion  \vi^  The  Duke  of  Neuxastle,  12  Yes. 
these  cases,  because  his  Lordship  237. 
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It  must  be  observed,  that  a  settlement  of  the  per- 
sonalty cannot  be  made  exactly  analogous  to  a  settlement 
of  the  realty,  whether  the  limitation  adopted  be  '*  on  dying 
under  twenty-one/'  or  "on  dying  under  twenty-one  with- 
out issue."  For  if  the  former  be  supposed,  then,  the  object 
of  the  articles  being  to  kntt  the  leasdiold  estate  to  the  free- 
hold, if  the  son  die  under  age  leaving  issue  who  will  suc- 
ceed to  the  freehold,  the  two  estates  will  go  in  different 
directions  (/).  But,  if  the  limitation  be  on ''  dying  under 
twenty-one  without  issue,**  then,  if  the  son  die  leaving 
issue,  the  grandchild  may  die  under  age  and  unmarried, 
when  the  leaseholds  will  go  to  his  personal  representa- 
tive, while  the  freeholds  will  devolve  on  the  second  son ; 
not  to  mention  that  the  son  may  at  fourteen  make 
a  will  of  the  leaseholds  subject  to  the  contingency  of  his 
dying  without  issue  {g\  so  that,  if  the  grandchild  live, 
he  will  take  the  leaseholds  at  the  mercy  of  the  parent ; 
and,  even  if  the  son  make  no  will,  the  grandchild  will 
not  be  entitled  to  the  whole  of  the  chattels,  the  widow 
of  the  intestate  laying  claim  to  her  thirds.  The  case  of 
The  Countess  of  Lincoln  v.  The  Duke  qf  Newcastle 
appears  to  be  the  only  one  upon  the  subject,  and  that 
has  sanctioned  the  insertion  of  the  proviso,  "  on  dying 
uader  twenty-one  without  issue/' 

Again,  in  articles,  as  jointenancy  is  an  inconvenient 
mode  of  settlement  on  the  children  of  the  marriage,  (for, 
during  their  minorities  no  use  can  be  made  of  their  por- 
tions, as  the  jointenancy  cannot  be  severed  (A),)  the  Court 
will  rectify  the  articles  by  the  presumed  intent  of  the 
contract,  and  will  permit  words,  that  would  be  construed 

(/)  Countess  of  Lincoln  v.  Duke  &  Lef.  88,  per  Lord  Redesdale ; 

of  Newcastle,  12  Yes.  228.  and  see  Rigden  y.  VtUier,  8  Atk. 

{g)  lb.  229.  734,  and  Marryat  v.  Townley,  1 

(k)  Taggart  v.  Taggart,  1  Sch.  Yes.  103. 
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a  jointenancy  at  law^  to  create  in  equity  a  tenancy 
in  common  (i). 

In  other  cases  the  Court  has  varied  the  literal  con- 
struction by  supplying  words,  as,  where  the  agreement 
was  to  lay  out  j£200  in  the  purchase  of  ^0  a  year  to 
be  settled  on  the  husband  and  wife  for  their  lives, 
remainder  to  the  heirs  of  their  bodies,  remainder  to  the 
husband  in  fee,  and,  until  the  settlement  should  be  made, 
the  JS200  was  to  be  applied  to  the  separate  use  of 
the  wife,  and,  if  no  settlement  were  executed  during  their 
joint  live^,  the  <£200  was  to  go  to  the  wife  if  living,  but> 
if  she  died  before  her  husband,  then  to  her  brother 
and  sister,  and  the  wife  died  before  her  husban«(,  hiit  left 
issue,  it  was  held  the  brother  and  sister  had  no  claim  to 
the  fund,  the  words  'Mf  she  died  before  het  husband'^ 
intending  plainly  if  she  so  died  '' without  leaving 
issue  (A:).** 

Next  as  to  mils  ;  and  here,  as  no  presumptkin  ariaes 
a  prieri,  that  **  heirs  of  the  body "  were  intended  as' 
words  of  purchase,  if  the  executory  trust  be  to  "  A.  and  the 
heirs  of  his  body  (/),"  or  to  '' A.  and  the  heirs  of  his  body 
and  their  heirs (m),''  or  to  ''A.  for  life  and  aft^r  his  dedsase 
to  the  heirs  of  his  body  (n),**  (but  gwpr^if  to  ''A.  for  life 
and  after  his  decease  to  the  heirs  of  his  body  and  their 
heirs  (o)")  the  legal  and  ordinary  construction  will  be 
adopted,  and  A.  be  made  tenant  in  tail.     So,  where  the 


(f)  Taggart  v.  Taggari,  1  Scb. 
&  Lef.  84. 

{k)  Kentish  v.  Newman,  1  P.W. 
284 ;  and  see  Targus  v.  Puget,  2 
Ves.  194. 

(J)  Harrison  v.  Naylor,  2  Cox, 
247;  Bagshaw  v.  Spencer,  IVes. 
151,  per  Lord  Hardwicke;  Mar- 
shall  ▼.  Bousfield,  2  Mad.  166. 


(m)  Marrgat  ▼•  Townleg,  1  Ves. 
104,  jper  Lord  Hard wic)ce. 

(n)  Blackburn  v.  Stables,  2  V, 
&  B.  370,  per  Sir  W.  Grant; 
Scale  V.  Scale,  1  P.  W.  290; 
Meure  v.  Meure,  2  Atk.  266,  per 
Sir  J.  Jekyll. 

(o)  See  Marryat  v.  Townlg,  1 
Ves.  104. 
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estate  was  directed  to  be  settled  on  the  testator's 
"daughter  and  her  children,  and,  if  she  died  without  issue/' 
the  remainder  over,  the  Court  said,  that,  by  an  immediate 
devise  of  the  land  in  the  words  of  the  will,  the  daughter 
would  have  been  tenant  in  tail,  and  in  the  case  of 
a  voluntary  devise  the  Court  must  take  it  as  they  found 
it,  though  upon  the  like  words  in  marriage  articles  it 
might  have  been  otherwise  (jo). 

And  where  a  testator  directed  lands  to  be  settled 
on  his  "  nephew  for  life,  remainder  to  the  heirs  male 
of  his  body,  and  the  heirs  male  of  the  body  of  every  such 
heir  male,  severally  and  successively  one  after  another  as 
they  should  be  in  seniority  of  age  and  priority  of  birth, 
every  elder  and  the  heirs  male  of  his  body  to  be 
preferred  before  every  younger,"  Lord  Cowper  said, 
the  nephew  took  by  a  voluntary  devise,  and,  although 
executory,  it  was  to  be  taken  in  the  very  words  of  the 
will  as  a  devise,  and  was  not  to  be  supported  or  carried 
further  in  a  Court  of  Equity,  than  the  same  words  would 
operate  at  law  in  a  voluntary  conveyance  (y).  The 
decision  apparently  went  upon  the  ground,  that  the 
words  "  and  the  heirs  male  of  the  body  of  every  such 
heir  male,  severally  and  successively,  &c."  were  all 
included  in  the  notion  of  an  entail,  and  expressio  eorum, 
quce  tacite  insunt,  nihil  operatur.  Had  the  limitation  been 
to  "  the  heirs  male  and  their  heirs ".  the  construction 
might  have  been  different. 

And  in  a  more  recent  case,  where  the  executory  trust 
was  for  A.  generally,  with  a  direction,  that  the  trustees 
should  not  give  up  their  trust  till  "  a  proper  entail  was 
made  to  the  heir  male  by  him,"  it  was  determined  that  A. 

(p)  Sweeiapple   v.    Bindon,    2  {q)  Legatt  v.  Sewell,    2  Verii. 

Vera.  536.  551. 
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took  an  estate  tail  (r).  But^  in  another  case,  where 
the  devise  was  extremely  similar^  viz*  to  A.  with  a  direc- 
tion that  the  estate  '*  should  he  entailed  on  his  heir  male^** 
Lord  Eldon,  on  the  assumption  that  ft  was  an  executory 
trust  and  not  a  legal  devise,  considered  the  entail  so 
dotthtfiil  that  he  would  not  compel  a  purdiaser  to  accept 
a  title  under  it  («). 

But  "  heirs  of  the  body"  will  be  read  first  and  other 
sons  in  wills,  as  weH  as  in  articles,  provided  the  testator 
expressly  manifest  such  an  intention,  as  if  he  direct 
a  settlement  on  A.  for  life  *^  without  impeachment  of 
waste  (f)/'  or  with  a  limitation  to  preserve  contingent 
remainders  (n),  or  if  he  desire  that  *'  care  be  taken  in  the 
settlement,  that  the  tenant  for  life  shall  not  bar  the 
entail  (x)  f  and  in  one  case  '•  heirs  of  the  body  "  was  so 
construed,  where  a  testator  had  devised  to  the  separate 
use  iA  a  feme  covert  for  life,  so  as  she  alone  should  receive 
the  rents,  and  the  husband  should  not  intermeddle  there* 
with,  and  after  her  decease  in  trust  for  the  heirs  of  her 
body ;  for,  frevn  the  limitation  to  the  heirs  innnediately 
tffter  the  wife's  decease,  coupled  with  the  direction  that 
the  husband  should  not  intermeddle  with  the  estate,  the 
Court  collected  the  intention  of  excluding  the  husbands 
curtesy,  an  object  which  could  only  be  accomplished  by 
giving  to  ''  heirs  of  the  body  **  the  construction  of  word» 
of  purchase  (y). 

And  a  direction  to  settle  on  A.  and  the  heirs  of  his 


(r)  SlaMurn  v.  Stables,  2  V.  (n)  Papillon  v.  Voice,  «  P.  W. 

Ibfi.367;  wecogniwd  in  MarMhdU  471. 

V.  Bou^id,  2  Mad.  166.  (x)  Leonard  t.  Lord  Sussex,  2 

(s)  Jervoise  v.  Duke   of  Nor-  Vera.  526. 

ihumberland,  1  J.  &  W.  559.  (y)  Roberts  v.  Dixwell,  1  Atk. 

(t)  Glenorchy  v.  Bosville,  Cas.  607 ;  S.  C.  West's  Rep.  t.  Lord 

t.  Talbot,  3.  Hardwicke,  536. 
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body  "  as  counsel  shall  advise  (z),**  of  **  as  the  executors 
shall  think  fit  {a)^  is  strong  collateral  ertdence^  that 
aocnething  more  vt as  intended  than  a  nniple  estate  tail. 

We  may  here  r«nark  that  ''betrs  of  the  body"  and 
''iarae*'  are  Ux  from  being  synonymous  expressions. 
The  former  are  properly  words  of  limitation^  whereas  the 
latter  term  is  in  ita  primary  sense  a  word  of  purchase. 
In  several  caaes  the  Court  appears  to  have  ordered  a 
atriet  settlement  from  the  use  of  the  term  ''  issue,**  where, 
had  Uie  expression  been  '^  heirs  of  the  body/'  the  estate 
would  probably  have  been  construed  an  entail  {h). 

Of  course  daughters  as  well  as  sons  will  be  included 
under  *'  heirs  of  the  body**  (c),  or  "  issue'*  (rf) ;  for,  they 
equally  answer  the  description,  and  are  equally  objects 
of  bounty ;  and  the  settlement  will  be  made  upon  them, 
in  default  of  sons,  as  tenants  in  common  in  tail  general, 
with  cross  remainders  between  them  (e). 

In  the  foregoing  cases  the  Court  has  rectified  the  will 
cm  the  ground  of  the  linutations  having  been  imperfectly 
declared,  but  if  a  testator  direct  a  settlement,  and 
declare  the  limitations  himself,  intending  them  to  be  final, 
the  hands  of  the  Court  are  bound,  and  the  words  must  be 
taken  in  tlieir  natural  sense.  Thus  a  testator  devised  to 
A.  for  life  without  impeachment  of  waste,  remainder  to 
tmstees  to  preserve  contingent  remainders,  remainder  to 
the  heirs  of  the  body  of  A.,  remainder  over,  and  then 


(?)  White  V.  Carter,  2  Ed.  366 ;  (^0  Meure  v.  Meure,    2    Atk. 

reheard,  Amb.  670.  265  ;    Ashton  v.  Jshton,  cited  in 

(•)  Read  V.  Smeil^  2  Atk.  642.  Bagshaw  ▼.  Spencer^  1  ColL  Jur. 

(fi)  JshUm  V.  AMom^  cited  ia  402. 

Bagskauf  v.  Spencery  1  Coll.  Jur.  (c)  Meure  v.  Meure,  Ashton  v. 

402;  Meure  ▼.  Meure,  2  Atk.  265;  Ashton,  aud  Bastard  v.  Prt^,  uhi 

emd  see  Home  v.  Barton,  Coop.  25.  supra. 

(c)  Bastard  v.  Proby,  2  Cox,  6. 
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directed  the  residue  of  his  personal  estate  to  be  laid  out 
in  a  purchase  of  lands>  and  declared  that  the  lands  when 
purchased  "  should  remain  and  continue  to  for  and  upon 
such  and  the  like  estate  or  estates,  uses,  trusts,  intents, 
and  purposes,  and  under  and  subject  to  the  like  charges, 
restrictions,  and  limitations,  as  were  by  him  before  limited, 
and  declared  of  and  concerning  his  lands  and  premises 
thereinbefore  devised,  or  as  near  thereto  as  might  be, 
and  the  deaths  of  parties  would  admit."  Lord  North- 
ington  observed,  "  It  is  said,  that,  if  the  limitations  had 
been  repeated,  it  would  have  been  the  same  with  Papillon 
V.  Voice  ;  but  I  think  not ;  because  the  testator  refers  no 
settlement  to  his  trustees  to  complete,  but  declares  his 
owYi  uses  and  trusts,  which  being  declared,  I  know  no 
instance,  where  the  Court  has  proceeded  so  far  as  to 
alter  or  change  them  (/)/'  However,  the  decision  to  which 
his  Lordship  came  seems  not  to  have  met  with  the  entire 
approbation  of  Lord  Eldon  (g). 

With  respect  to  executory  trusts  of  chattek  in  wills  we 
have  to  consider  two  questions :  first,  what  will  be  construed 
an  executory  trust,  and,  secondly,  how  an  executory  trust, 
when  determined  to  be  such,.will  be  carried  into  execution. 

In  all  the  cases  that  have  occurred  upon  this  subject 
the  bequest,  instead  of  being  direct,  has  been  by  way  of 
reference  to  a  previous  strict  settlement  of  realty. 

In  Gower  v.  Growenor  (Ji)  the  testator  expressed 
himself  as  follows :  **  My  will  and  mind  is,  that  my 
library,  &c.,  should  go  as  heir-looms,  so  far  as  they  can  by 
law,  to  the  heir  male  of  my  family,  as  my  real  estate  is 
hereby  settled ;  '*  and  Lord  Hardwicke  said, ''  This  is  to 
be  taken  as  a  directory  clause  to  the  executors.     I  am 

(/)  Austen  Y.  Taylor,  1  Ed.  361.      Northumberland,  1  J.  &  W.  572. 
{g)  See  Green  v.  Stephens,  17  {h)  Barn.  54,     S.   C.   5   Mad. 

Ve«.    76;     Jercoise  y.   DuJce   of     387. 
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inclined  to  consider  all  clani^s  of  this  kind  in  ^y  wacys 
referrJn^tb  <he  hilei'or  law  in  tl>is  manner.  Thete  are 
no  express  Words  of  devise,  tut  it  is  only  said '  niy  will  arid 
mind  is,  &c.Vand  where  it  is  afterwards  said  *  as  far  as  by 
law  tHey  can,**  it  would  be  a  very  haird  construction  to 
call  this  an  express  gift  or'  legacy  to  the  party  on  pur- 
pose to  defeat  the  intention  of  the  testator.  Indeed  all 
personal  things  ffrst  vest  in  the  executors,  and  I  think 
here  is  nothing  done,  which  is  to  be  considered  a  general 
assent  in  the  executors  to  defeat  or  divest  the  property  out 
of  themselves;  but  T  rather  think  the  property  may  still 
be  Considered  as  remaining  in  the  executors  (i) ; "  and, 
taking  it  as  ah  executory  trust,  his  Lordship  expressed 
his  opini\orf,  (for  the  case  did  not  call  for  a  decision,')  that 
ftom  the  words  "as  fsir  as  by  law  they  can**  the  court 
would  model  the  Hihitation  to  the  utmost  legal  extent,  by 
^ttling  th6  property  tb  the  first  and  other  sons,  with  a 
limitation  over  on  dying  under  twenty-'one  without  is- 
site(A).  ' 

In  Tf  afford  v.  Tf  afford  (/),  which  was  also  before  Lord 
Hardwfcke,  the  testator  had  devised  his  lands  to  the  use 
of  T.  W,  in  fee  in  trust  for  Sigismnnd  Boehm  for  life, 
reniainder  to  the  first  and  other  sons  in  tail  male, 
remainder  to  Clement  Boehm  for  life,  remainder  to  the 
first  and  othet  sons  in  tail  male,  with  remainders  over, 
and  then  bequeathed  certain  chattels  in  the  following 
terras :  "  I  devise  all  my  plate,  &c.  to  such  male  person 
(when  he  shall  attain  the  age  of  twenty-one)  who  shall 
then  be*  entitled  to  the  trust  in  possession  of  the  real 
estates  hereinbefore  devised,  and  I  direct  that,  till  such 
male  person  shall  attain  twenty-one,  the  said  plate,  &c. 

(»)  5  Mad.  348.  (A:)  Barn.  62;  5  Mad.  347. 

(0  8  Atk.  347- 
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shall  be  kept  on  D.,  and  be  used  by  such  male  persim 
residing  there ;"  and  t^e  testator  ''  declared  it  to  he  hU 
express  will  and  desire,  that  the  said  plate^  &c.  might 
in  the  nature  of  heir-looms  go  with  his  said  estate,  and 
be  used  therewith,  as  long  as  the  laws  of  the  realm  would 
permit.^  It  appears  from  the  Registrar's  Book,  that  Sigis* 
mund  Boehm,  who  took  the  name  of  Trafford,  enjoyed 
the  use  of  the  heir-looms  during  his  life,  and  died  without 
having  had  issue,  leaving  EUzabeth  his  wife  executrix. 

Clement  Trafford  was  abroad  at  the  time  of  his 
brother's  death,  and  died  on  his  passage  home.  The 
bill  was  filed  by  the  eldest  son  of  Clement  to  have  the 
benefit  of  the  heir-looms,  which  was  resisted  by  the 
defendant  Elizabeth  Boehm,  on  the  ground  that  the 
bequest  to  "  such  male  person,  when  twenty-one,'*  had 
vested  the  absolute  property  in  Sigismund,  who,  it 
appears,  was  under  twenty-one  at  the  date  of  the  will, 
but  had  afterwards  attained  that  age.  Lord  Hardwicke 
said,  "  The  construction  the  plaintiff's  counsel  put  upon 
it  is,  that  by  the  penning  of  this  clause,  and  particularly  by 
the  operation  of  the  latter  words,  these  things  are  to  go 
as  heir-looms  as  far  as  by  law  they  may.  The  construc- 
tion of  the  defendant's  counsel  is,  that  it  ought  not  to 
have-  this  large  construction  of  going  in  succession  as 
heir-looms  from  person  to  person,  but  should  vest  in  the 
first  taker,  whether  tenant  for  life  or  tenant  in  tail,  and 
he  should  have  the  absolute  property  at  twenty-one. 
But  I  am  of  opinion,  that  it  should  go  in  such  kind  of 
succession  as  I  directed  in  the  case  of  Leveson  v.  Cfros-- 
venor.  The  first  part  of  the  clause,  I  allow,  would  give 
the  absolute  property  (m),  if  it  stopped  there ;  but  I  am 

(m)  The  bequest  was  like  a  lega-     mediate  interest,  which  is  construed 
cy  to  A.  when  21,  with  the  inter-      a  vested  legacy. 
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not  warranted  to  rest  there ;  for  the  whole  clause  must  be 
taken  together,  so  as  that  it  may  be  entirely  consistent. 
As  to  the  latter  part  of  the  clause,  supposing  that  had 
been  the  single  one,  it  would  have  been  stffficient  to  make 
aU  these  go  as  heir-looms,  and  to  wait  the  contingency; 
and  of  that  opinion  I  was  in  Leveson  v.  Grosvenor,  for 
the  words  there  were  extremely  like  them,  though  not 
exactly  the  same.  The  first  words  therefore  must 
be  qonstrued  as  a  disposition  only  of  the  use,  until  some 
person  entitled  to  the  inheritance  shall  come  into  posses- 
sion by  attaining  twenty-one.  It  has  been  objected,  that 
the  testator  has  distinguished  between  the  property  and 
the  use,  for  there  is  a  mesne  disposition ;  and  if  there  had 
been  no  more  than  the  gift  and  their  remaining  at  D.,  it 
would  have  been  a  right  construction ;  but  then  he  says 
'  to  go  in  succession  as  far  as  the  law  will  permit.'  There 
is  a  direction  to  executors,  whom  by  virtue  of  this  last 
clause  he  has  made  trustees  for  the  purpose,  what  should 
be  done  in  the  mean  time,  and  not  to  hinder  them  of  the 
use  before  they  come  of  age.  To  say  they  should  only 
go  as  heir-looms,  till  a  tenant  for  life  attain  twenty-one, 
is  a  forced  construction ;  for  what  is  there  then  of  the 
nature  of  inheritance  in  these  heir-looms,  if  they  should 
stop  there.  I  am  of  opinion  they  should  go  as  heir- 
looms, in  as  fiiU  manner  as  the  law  will  allow.'*  And  his 
Lordship  decreed,  that  the  chattels  should  go  as  heir- 
looms as  far  as  by  the  rules  of  law  and  equity  they  might, 
and  that  the  plaintifi*  would  be  entitled  to  the  property 
thereof,  in  case  he  attained  twenty-one,  and  in  the  mean 
time  was  entitled  to  the  use  thereof. 

The  latter  part  of  the  clause  therefore  was  clearly 
considered  by  Lord  Hardwicke  to  be  directory,  and  to 

f2 
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be  sufficient  to  make  the  chattels  go  as  heir-looms  and 
to  wait  the  contingency. 

In  the  case  of  Fqley  v.  Bumell  (n)  the  testator  be- 
queathed all  the  standards^, fixtures,  &c.  *'  to  be  held  and 
enjoyed  by  the  several  persons,  who  from  time  to  time 
should  respectively  and  successively  be  entitled  to  the. 
use  and  possession  of  the  houses  before  devised  by  him  in 
strict  settlement,  as  and  in  the  nature  of  heir-looms,  to  be 
annexed  to  and  go  along  with  such  houses  respectively ;  ** 
and  then  added,  ^'  It  is  my  will  and  intention,  that  one  of 
the  services  of  plate  should  go  to  and  be  enjoyed  by 
the  possessor  of  W.,  and  the  other  by  the  possessor 
of  S.  for  the  time  being."  Edward  Foley  was  first  tenant 
for  life  of  the  real  estate ;  and  Lord  Thurlow,  in  the 
course  of  his  argument,  observed,  "  This  must  be  inter- 
preted a  devise  of  personalty  to  A.  for  life,  remainder  over 
to  persons  who  have  a  springing  use.  The  legal  interest 
vests  in  Edward  Foley,  and  the  subsequent  interests 
are  legal  interests  to  be  carried  into  execution  when  they 
arise."  This  therefore  in  his  Lordship's  opinion  was  the 
case  of  a  trust  executed.  It  was  afterwards  discovered 
that  a  son  had  been  born  to  Edward,  and  Lord  Thurlow 
decided  tha,t  the  heir-looms  had  become  absolutely  vested 
in  that  son.  The  cause  was  reheard  upon  this  point  be- 
fore Lord  Loughborough,  Mr.  Justice  Ashurst,  and 
Baron  Hotham,  and  the  decision  was  affirmed. 

Lord  Eldon  has  remarked  that  Lord  Loughborough 
in  his  argument  reasoned  upon  this  case  as  that  of  a 
will  directing  an  executory  trust  (o).  The  following 
must  have  been  the  passage  to  which  Lord  Eldon  alluded. 
"  It  is  argued/'  said  Lord  Loughborough,  '^  that^  from  the 

(n)  1  B.  C.  C.  274.  of  Newcastle,  12  Ves.  234. 

(o)  Countess  of  Lincoln  v.  Duke 
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testator's  anxiety  to  protect  the  property,  he  has  given  a 
sufficient  hint  to  the  Court  to  carry  on  the  limitations. 
Will  not  any  hint  which  shall  go  to  one  case  go  to 
another  Y*  And  then  pointing  out  the  difficulties  the  Court 
would  have  to  encounter,  were  it  called  upon  to  give 
directions,  he  concluded,  that  the  Court  could  go  no 
farther  than  the  clear  devise.  Now  these  observations 
were  apparently  addressed  to  a  direct  bequest,  and  were 
meant  to  convey  nothing  more,  than  that  the  intention 
of  a  testator  was  not  to  be  made  matter  of  conjecture ; 
at  all  events  his  Lordship  was  not  delivering  his  own 
opinion,  but  was  showing  the  fallacy  of  the  plaintiff's 
argument  by  adverting  to  the  mischievous  consequences 
to  which  it  would  lead.  Mr.  Justice  Ashurst  assumed 
without  remark  that  the  bequest  was  direct.  "  Where," 
he  said,  "  the  testator  leaves  it  to  the  Court  to  make  the 
conveyance,  the  Court  will  protect  the  property  as  far  as 
may  be  ;  but  here  he  has  taken  upon  him  to  be  his  own 
conveyancer."  Baron  Hotham  did  not  allude  to  the  point. 
In  this  case,  therefore,  it  was  clearly  held  by  Lord  Thurlow 
and  Mr.  Justice  Ashurst,  that  the  clause  was  not  of  a  di- 
rectory character,  and  how  the  Court  would  have  treated 
an  executory  trust  was  consequently  not  determined. 

In  Vanghan  v.  Burslem  {p)  the  testator  said,  "  I 
direct  that  all  my  plate,  &c.  shall  go  as  heir-looms  with 
my  real  estate,  and  be  held  and  enjoyed  by  the  person 
or  persons  that  shall  for  the  time  being  by  virtue  of  my 
will  be  entitled  to  my  real  estate,  as  far  as  the  rules  of 
law  and  equity  mil  permit.*'  Thus  the  direction  in  this 
case  was  precisely  the  same  as  in  Leveson  v.  Grosvenor, 
and  Tre^ord  v.  Tr<ifford.  Lord  Thurlow's  decision  was 
that  the  heir-looms  had  vested   absolutely   in   the   first 

(p)  3  B.C.  C.  101. 
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tenant  in  tail  His  Lordship  said,  '^  I  am  called  upon  to 
say  that  the  effect  of  the  will  is  to  prevent  the  use  from 
springing  (viz.  to  the  first  tenant  in  tail),  where,  if  it 
sprang,  it  would  give  the  absolute  interest.  To  do 
this,  I  must  determine  that  the  use  shall  not  sprii^ 
or  vest  till  twenty-two  years  after  the  death  of  the  first 
taker  for  life.  How  am  I  to  gather  this  ?  from  the  words 
'  as  far  as  the  rules  of  law  and  equity  will  permit  ? ' 
This  cannot  be ;  the  uses  could  not  go  farther  than  the 
law  will  permit.  But  these  words  hme  their  sense; 
for,  the  testator  seems  to  have  kfumm  that  the  personal 
property  could  not  go  so  far  as  the  real.  The  property 
cannot  be  rendered  inalienable,  but  by  preventing  the 
use  from  springing,  which  cannot  be  when  a  person 
is  bom  who  would  take  absolutely.  It  would  be  a 
direction  to  keep  it  inalienable  as  long  as  can  possibly  he. 
I  am  of  opinion  that  the  words  are  not  sufficient  to  give 
such  a  construction.'*  Thus,  Lord  Thurlow  overruled  the 
authority  of  Lord  Hardwicke  as  to  the  interpretation 
of  the  words  ''  as  far  as  the  rules  of  law  and  equity  will 
permit/'  for  Lord  Hardwicke  had  construed  them  as  a 
direction  to  the  Court  to  make  the  property  inalienable 
as  long  as  the  law  would  allow ;  whereas  Lord  Thurlow 
conceived  them  to  mean  nothing  more,  than  that  the 
limitations  of  the  realty  should  i^ply  to  the  personalty 
according  to  the  different  nature  of  the  two  estates. 
From  the  concluding  words  of  his  Lordship's  argument 
we  may  reasonably  infer,  that,  had  the  testator  given 
the  proper  directions,  the  Court  would  have  had  no  al- 
ternative but  to  tie  up  the  property. 

In  Carr  v.  Erroll  (y)  the  bequest  was  to  trustees 

(?)  14  Ves.  478. 
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upon  trust  to  permit  the  heir-looms  to  go  together  with 
the  mansion-house^  Sec,  *'  for  so  long  a  time  as  the  rules 
of  law  and  equity  would  permit  f  and  Sir  W.  Grant 
held  it  a  trust  executed,  and  the  property  to  have  vested 
absolutely  in  the  first  tenant  in  tail. 

In  Lard  Deerhurst  y.  the  Duke  of  St.  Albans  (r)  the 
testator  bequeathed  the  chattels  to  trustees  upon  trust 
to  permit  A.  to  have  the  use  during  her  life,  remain- 
der to  his  son  during  liis  life,  and  after  the  decease 
of  the  survivor  of  them  that  the  trustees  should  stand 
possessed  of  the  same  goods,  &c., ''  in  trust  for  such  per- 
son as  should  from  time  to  time  be  Lord  Vere,  it  being 
the  testator's  will  and  intention  that  the  same  should, 
after  the  decease  of  A.,  go  and  be  held  and  enjoyed  with 
the  title  of  the  family,  so  far  as  the  rules  of  law  and 
equity  would  permit  f  and  Sir  John  Leach  said,  ''  The 
question  first  made  is,  whether,  after  the  death  of  the 
survivor  of  his  wife  and  son,  there  is  a  direct  gift,  cr 
only  an  executory  trust  to  be  rectified  by  the  Court. 
The  expression,  'upon  trust  for  such  person  as  shall 
from  time  to  time  be  Lord  Vere,'  are  plainly  words  of 
direct  gift.  Then  follows,  not  further  words  of  direct 
gifl,  but  a  declaration  of  his  intention  and  motive  in 
making  the  disposition.  In  this  view  of  the  case  there 
is  a  direct  gift  and  nothing  executory." 

The  last  case  we  have  to  mention  is,  Stratford  v. 
Powell  (s),  in  which  the  words  of  the  will  were,  "  To  A. 
B.  and  C.  and  their  heirs,  (each  in  due  succession  as 
named,  with  usual  limitations,  each  taking  and  bearing 
the  name  and  arms  of  Stratford,  and  in  default  thereof 
to  go  to  the  next  successor,)  I  bequeath  the  whole  of  my 

(r)  5  Mad.  232.  .{s)  1  B.  &  B.  1. 
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real,  personal,  and  acquired  property ;"  and  Lord  Man- 
ners took  a  manifest  distinction  between  executory  trusts 
in  wills  and  executory  trusts  in  articles ;  and,  notwith- 
standing the  case  of  The  Duke  o^  Newcastle  v.  The  dmn- 
tess  of  Lincoln,  which  was  decided  upon  articles,  con- 
sidered himself  bound  by  the  case  of  Vaughan  v.  Burslem, 
which  was  determined  on  a  will,  and  decreed  the  absolute 
property  to  have  vested  in  the  first  tenant  in  tail. 

From  the  cases  we  have  reviewed,  the  reader  will  be 
warranted,  perhaps,  in  drawing  the  following  conclusions. 

1 .  That  a  clause  merely  directory,  without  any  words 
of  direct  gift,  will  be  construed  to  raise  an  executory 
trust  (t). 

2.  That  words  of  direct  gift,  whether  immediately  to 
the  parties  themselves,  or  to  a  person  in  trust  for  them, 
though  accompanied  by  the  words  "  so  long  as  the  rules 
of  law  and  equity  will  permit,"  will  be  taken  to  be  a 
trust  executed  (u). 

3.  That  the  same  construction  will  prevail,  though  the 
words  of  direct  gift  be  accompanied  by  an  explanatory 
clause,  such  as  '^  my  will  and  intention  being/'  &c.  (x). 

4.  That,  although  the  trust  be  executory,  the  Court 
will  not,  as  in  articles,  insert  a  limitation  over  on  the 
death  of  the  tenant  in  tail  under  twenty-one  (y),  even 
should  the  will  contain  the  words,  ^'  so  long  as  the  rules 
of  law  and  equity  will  permit  (z).'*     But, 

(t)  Gower  v.  Grosvenor^  5  Mad.  (x)  Lord  Deerhurst  v.  Duke  of 

349,  S.  C.  Barn.   62,  per  Lord  St.  Albans,  5  Mad.  232;  Foley  ▼. 

Hardwicke;   Traffordv.  Trafford,  BumeU,  1  B.  C.  C.  274. 
3  Atk.  349,  per  eundem;  and  see  (jy)  Stratford  v.  Powell^  1  B.  & 

Lord  Eldon's  observations,  Countess  B.  1 . 

of  Lincoln  v.  Duke  of  Newcastle,  (a)  Vaughan  v.  Bur  stem,  3  B. 

12  Ves.  230.  C.  C.  101 ;  and  see  Duhe  of  New- 

(tt)  Foley  V.  Bumell,  1  B.  C.  C.  castle  v.  Countess  of  Lincoln,  3 

274 ;  Carr  v.  Erroll,  14  Ves.  478.  Ves.  394, 
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5.  Should  the  testator  express  his  intention  clearly  to 
have  the  heir-looms  made  inalienable  for  a  longer  period, 
and  one  sufficiently  defined,  there  is  no  decision,  as  there 
appears  to  be  no  reason,  why  the  Court  should  not  exe- 
cute such  a  lawful  direction  (a). 

Again,  in  zrilk,  if  the  words  taken  in  their  usual  sense 
would  create  a  jointenancy,  the  Court  has  no  authority, 
as  it  has  in  articles,  to  execute  the  trust  by  giving  a 
tenancy  in  common ;  but,  where  the  testator  has  shewn 
a  desire  of  providing  for  his  children  (b),  or  putting  him- 
self in  loco  parentis  for  his  grandchildren  (c),  the  Court 
has  adopted  the  same  construction,  as  in  articles :  but,  in 
the  cases,  which  have  occurred,  there  has  always  been 
some  accompanying  circumstance  to  denote  a  tenancy  in 
conmion,  as  the  estate  really  intended. 

We  shall  conclude  with  a  few  observations  that  appear 
applicable  to  the  execution  of  settlements  whether  in 
pursuance  of  articles  or  mils. 

If  the  testator  or  contracting  parties  give  no  directions 
as  to  the  insertion  of  powers,  the  Court  cannot,  upon  the 
ground  of  implied  intention,  order  a  power  to  be  intro- 
duced (d).  If  the  authority  be  expressed  in  general 
terms,  as  to  insert  all  tcsual  powers,  the  trustees  may  then 
introduce  powers  of  leasing  for  twenty-one  years  (e),  of 
sale  and  exchange  (/),  and  of  appointment  of  new  trus- 
tees {g) ;   and,  it  seems,  where  the  property  is  joint,  or 


(a)  See  the  concluding  observa- 
tion of  Lord  Thurlow  in  Vaughan 
V.  Burslem,  3  B.  C.  C.  106. 

(b)  Marryai  v%  Townly^  1  Ves. 
102. 

(c)  Synge  v.  HaleSj  2  B.  &  B. 

499. 

(rf)  Wheate  v.  HaU,  17  Ves.  80, 
see  85  ;  and  see  Brewster  v.  An- 


geU,  IJ.  &  W.  628. 

(e)  See  Hill  v.  Hill,  6  Sim.  144 ; 
The  Duke  of  Bedford  v.  The  Mar- 
quis ofAhercorUy  1  Myl.  &  Cr.  312. 

(/)  HiU  V.  HiU,  6  Sim,  136  ; 
Peake  v.  PenUngton,  2  V.  &  B. 
31 1  ;  and  see  WiUiams  v.  Carter, 
Append,  to  Treat,  of  Powers,  No.  5. 

{g)  Lindow  v.  Fleetwood,  6  Sim. 
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contains  minesj  or  is  fit  for  building,  they  may  also  insert 
powers  of  partition,  of  leasing  mines,  and  of  granting 
buiiding  leases  (A).  ''  But  there  is  a  palpable  distinction," 
said  Sir  Lancelot  Shadwell,  '^  between  powers  for  the  mar 
nagement  and  better  enjoyment  of  the  settied  estate, 
as  powers  of  leasing,  of  sale  and  exchange,  &c«,  which 
are  beneficial  to  all  parties,  and  powers  which  confer 
personal  privileges  on  particular  parties,  such  as  powers 
to  jointure,  to  charge  portions,  to  raise  money  for  any 
particular  purpose,  &c.  (t).**  The  latter  therefore  may 
not  be  introduced  under  a  direction  to  insert  usual 
powers,  for  they  have  the  efibct  of  diminishing  the  corpus 
of  the  settled  estate,  and  the  Court  has  no  rule  by  which 
to  determine  the  quantum  of  the  charge  (£).  And  if 
the  will  or  articles  direct  the  insertion  of  some  particular 
powers  by  name,  then,  as  expressio  unius  exchisio  air 
terius,  the  meaning  of  the  words  '  usual  powers'  will 
be  materially  qualified.  Thus,  where  it  was  stipulated, 
that  the  settlement  should  contain  a  power  of  leasing 
for  21  years  in  possession,  a  power  of  sale  and  exchange, 
of  appointment  of  new  trustees,  and  other  usual  powers, 
it  was  held,  that  a  power  of  granting  building  leases 
could  not  be  inserted  (/).  So,  if  the  trustees  be  au- 
thorized to  insert  a  power  of  sale  and  exchange  of 
estates  in  the  county  of  Hereford,  and  all  other  usual 
porters,  they  would  not  be  justified  in  extending  the 
power  of  sale  and  exchange  to  estates  lying  in  a  different 
county  (m).  And  where  a  testator  directed  that  the 
settlement  should  contain  all  proper  powers  for  making 

152 ;   BrewMier  v.  AngM^  IJ.  &  (k)  Higgi$u<m  ▼.  Bamehf^  2  S.  & 

W.  628,  per  Lord  Eldon.  S.  516,  see  518. 

{h)  See  Hm  y.  HiU,  6  Sim.  145 ;  (Q  Pearse  t.  Banm,  Jac.  158. 

The  Duke  of  Bedford  y.  TheMar-  lm)HittY.  Hiil,6S\m.Ul,per 

quis  ofAhereom^  1  Myl.  &  Cr.  312.  Sir  L.  Shadwell. 

(ff)  Mm  V.  HiU,  6  Sim.  144. 
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leases^  and  otherwise  dccording  to  circumstances,  and  that 
provifiion  should  also  be  made  for  the  appointment  of 
new  trustees^  and  the  Conrt  was  asked  to  insert  a  power 
of  sale  and  exchange.  Lord  Eldon  said,  '^  It  was  held 
by  Sir  W.  Grant,  that,  unless  the  insertion  of  a  power 
were  authorized  by  the  direction  to  make  a  settlement, 
it  could  not  be  introduced,  and  if,  where  nothing  is  ex- 
pressed, nothing  can  be  implied,  it  is  impossible,  where 
somethmg  is  expressed,  I  can  imply  more  than  is  ex- 
pressed; and  particularly  where  the  will  notices  what 
powers  are  to  be  given  (n).**  But,  where  a  testator  di- 
rected the  insertion  of  powers  of  leasing,  and  sale  or 
exchange  or  partition,  and  then  added,  *'  And  my  will 
is,  that  in  such  intended  settlement  shall  be  inserted 
all  such  other  proper  and  reasonable  powers,  as  are 
usually  inserted  in  settlements  of  the  like  nature,**  and 
the  question  was  raised,  whether,  under  these  words,  a 
power  of  appointment  of  hew  trustees  might  be  intro- 
duced. Lord  Cottenham,  then  M.  R.,  said,  *'  He  had  re- 
ferred to  the  will,  and  as  he  found  that  the  general  words 
were  in  a  separate  and  distinct  sentence,  he  was  of  opi- 
nion they  would  authorize  the  insertion  of  the  power  (o).** 
A  testator  had  directed  the  insertion  of  a\\  proper  powers 
for  making  leases  or  otherwise,  to  be  reserved  to  the 
tenants  for  life,  while  qualified  to  exercise  them,  and, 
whenever  disqualified,  to  the  trustees.  In  the  execution 
of  the  settlement,  a  power  of  sale  and  exchange  was  in- 
troduced, and  was  limited  to  the  trustees  with  the  consent 
of  the  tenant  for  life  ;  but,  it  was  held  by  Lord  Eldon,  that 
the  insertion  of  the  power  in  that  mode  was  not  in  con- 

(»)  Brewster  ▼.  AngeU^  1  J.  &  W.  (o)  Lindow  v.  Fleehffoodf  6  Sim. 

625 ;  and  see  Home  v.  BartoHf  Jac*      152. 
439. 
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formity  with  the  instructions  (/>).  It  was  afterwards  de- 
l)ated  before  Sir  T.  Plilmer,  whether  a  power  of  sale  and 
exchange  could,  in  any  form,  be  admitted;  when  his  Honor 
said,  "  The  first  point  to  be  considered  is,  in  whom  the 
powers  are  to  be  invested ;  and  it  is  clear  they  are  to  be 
given  to  the  tenants  for  life,  if  qualified,  and,  if  they  should 
not  be  able  to  act,  to  the  trustees.  Now,  if  the  power 
of  sale  and  exchange  is  to  be  given  to  the  tenant  for  life 
without  check  or  control,  I  cannot  say  that  it  is  a  proper 
power;  on  the  contrary  it  may  be  very  dangerous,  as  the 
tenant  for  life  may,  for  many  reasons,  be  induced  to  sell, 
when  it  may  not  be  for  the  benefit  of  the  remaindermen ; 
nor  is  it  usual  to  give  him  this  power  without  the  check 
of  requiring  the  assent  of  the  trustees.  Take  it  the  other 
way :  if  the  tenant  for  life  is  disqualified,  as  by  infancy, 
can  tlie  Court  say  it  is  a  proper  power  to  be  given  ex- 
clusively to  the  trustees?'*  And  therefore  his  Honor 
thought  the  power  of  sale  and  exchange  could  not  be 
introduced  {q). 

n.  0(  indirect  or  constructive  trusts. 

Wherever  a  person,  having  a  power  of  disposition 
over  property,  manifests  any  intention  with  respect  to  it 
in  favour  of  another,  the  Court,  where  there  is  no  want 
of  consideration,  will  execute  that  intention,  through  the 
medium  of  a  trust,  however  informal  the  language  in 
which  it  happens  to  be  expressed. 

Thus,  if  a  person  contract  to  sell  another  an  estate, 
the  vendor  has  impliedly  declared  himself  a  trustee  in 
fee  for  the  benefit  of  the  purchaser  (r). 

(p)  Brewster  v.Angellfl  J.  Sc'W.         (r)  See  Vend,  and  Purch.  ch.  4, 
625.  sect.  1. 

(q)  Home  v.  Barton^  Jac.  437. 
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So^  if  a  testator  direct  his  lands  to  be  sold  (s),  or 
charge  his  realty  with  debts  and  legacies  (t),  or  with  any 
particular  legacy  (u),  the  legal  estate  may  descend  to  the 
heir^  or  it  may  pass  to  a  devisee ;  but  the  Court  will 
view  the  direction  as  a  declaration  of  trust,  and  will  en- 
force the  execution  of  it  against  the  legal  proprietor. 

And  a  testator  will  sufficiently  manifest  an  intention 
of  creating  a  trust,  if  he  employ  words  precatory,  or  re- 
commendatory, or  expressing  a  belief  (x),  as  if  he  ^'  de- 
sire (y),"  "will(;s),"  '*  request  (a)/'  *' will  and  desire  (i),*' 
"  wish  and  request  (c),"  "  entreat  (rf)/'  "  most  heartily  be- 
seech (^),"  "  order  and  direct  (/),"  "  authorize  and  em- 


(j)  Pitt  V.  Pelhanif  2  Freem. 
134 ;  S,  C.  1  Ch.  Re.  283 ;  Locton 
V.  Loctofif  2  Freem.  136;  Asby  v. 
Doyl,  1  Ch.  Cas.  180 ;  Tenant  v. 
Brown,  lb. ;  Garfoot  v.  Garfoot^  1 
Ch.  Ca.  35  ;  ^.  C.  2  Freem.  176  ; 
GwUUanu  v.  Rowels  Hard.  204 ; 
BlaUh  V.  Wilder,  lAtk.  420;  Car- 
via  V.  CarviU,  2  Ch.  Re.  301; 
Cook  ▼.  Fountain,  3  Sw.  592;  Ben- 
net  V.  Davis,  2  P.  W.  318,  &c. 

(/)  Passim, 

(«)  fVigg  V.  Wigg,  1  Atk.  382. 

(x)  Cary  v.  Cary,  2  Sch.  & 
LefL  189,  per  Lord  Redesdale; 
Paul  V.  Compton,  8  Ves.  380,  per 
Lord  Eldon. 

(jf)  Harding  v.  Glyn,  1  Atk. 
469  ;  Mason  v.  Limbury,  cited 
Vernon  v.  Vernon,  Amb.  4  ;  Law- 
less V.  iSAatff,  L.  &  G.  154;  Trot 
Y,  Vernon,  8  Vin.  72  ;  Pushman  v. 
Fiflf/er,  8  Ves.  7  ;  Brest  v.  0#<?y, 


1  Ch.  Rep.  246 ;  Cary  v.  Cary,  2 
Sch.  &  Lef.  189 ;  Cruwys  v.  Co/- 
man,  9  Yes.  319. 

(z)  J^aZe^  V.  England,  Pr.  Ch. 
200 ;  Clowdsly  v.  PeUham,  1  Vern. 
411. 

(a)  Nowlan  v.  Nelligan,  1  B. 
C.  C.  489 ;  Pierson  v.  Crarn^^  2 
B.  C.  C.  38;  iS.  C.  affirmed,  Id, 
226 ;  Eade  v.  Bade,  5  Mad.  118. 

{b)  Birch  V.  fToiie,  3  V.  &  B. 
198  ;  Forbes  v.  BaU,  3  Mer.  437. 

(c)  Foley  v.  Parry,  5  Sim.  138; 
affirmed,  2  M.  &  K.  138. 

(«?)  Prevost  V.  Clarke,  2  Mad. 
458 ;  Meredith  v.  Hefieage,  1  Sim. 
553,  555,  j}er  Chief  BaronWood ; 
and  see  Taylor  v.  George,  2  Y.  & 
B. 378. 

(c)  Meredith  v.  Heneage,  1 
Sim,  553,  jp^r  Chief  Baron  Wood. 

(/)  Ca»^  V.  Cary,  2  Sch.  &  Lef. 
189. 
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power  (g)"  "  recommend  (hy  ''  hope  {%)^  "  do  not 
doubt  (ky  "  be  well  assured  (/),"  *'  have  the  fullest  con- 
fidence («»),''  or  uae  sudi  expressions  as  *'  of  course  the 
legatee  will  give  (99)/'  *'  in  consideration  the  l^;atee  ha« 
promised  to  give  (0)/'  &c. 

But  such  a  construction  will  not  prevail  where  either 
the  objects  intended  to  be  benefited  are  imperfectly 
described  {p\  or  the  amount  of  the  pn^erty,  to  which 
the  trust  should  attach,  is  not  sufficiently  defined  (9^); 


{g)  Brown  v.  Higgs,  4Ve8.  708 ; 
5  Id.  495 ;  affirmed,  8  Yes.  561 ; 
and  in  D.  P.  18  Yes.  192. 

(h)  TibbiU  v.  TibbiU,  19  Yes. 
656;  S.  C.  Jac.  317  ;  Norwood  v. 
West,  1  S.  &  S.  387 ;  Paul  v. 
Comptont  8  Yes.  380,  per  Lord 
Eldon  ;  Malm  v.  Keighleg,  2  Yes. 
Jan.  333 ;  Meredith  y.  Heneage,  1 
Sim.  553,  per  Chief  Baron  Wood ; 
and  see  Meggison  v.  Moore,  2  Yes. 
jnn.  630 ;  Sale  v.  Moore,  1  Sim. 
534.  Note,  as  to  Cunliffe  v.  Cun- 
Uffe  (Amb.  686)  see  Pier  son  y. 
Grant,  2  B.  C.  C.  46;  Malim  y. 
Keighley,  2  Yes.  jun.  532 ;  Push- 
man  y.  FiUiter,  3  Yes.  9. 

(0  Harland  y.  Trigg,  1 B.  C.  C. 
142  ;  and  see  Paul  y.  Compton,  8 
Yes.  380. 

(k)  Parsons  y.  Baker,  18  Yes. 
476 ;  Taylor  v.  George,  2  V.  & 
B.  378;  and  see  Sale  y.  Moore, 
1  Sim.  534. 

{t)  Macey  v.  Shurmer,  I  Atk. 
389;  S.  C.  Amb.  520.  See  Ray 
y.  Adams,  3  M.  &  K.  237. 

(fii)  See  Wright  y.  Atkyns,  17 


Yes.  255,  19  Yes.  299, Coop.  Ill, 

1  T.  &  R.  143. 

(n)  Robinson  y.  Smith,  6  Mad. 
194:  bnt  see  Lechmere  y*  Lavie^ 

2  M.  &  K.  197. 

(o)  Clifton  v.Lombe,  Ataib.  519. 

(p)  Harland  y.  Trigg,  1  B.  C. 
C.  142;  TOfbits  y.  T^bits,  19 
Yes.  664,  per  Lord  Eldon;  Rich- 
ardson y.  Chapman,  1  Barn's 
Eccles.  Law,  245 ;  Pierson  y.  Gar* 
net,  2  B.  C.  C.  45,  per  Lord  Ken- 
yon;  S,  C.  Id.  230,  per  Lord 
Thurlow  ;  5(z2e  y.  Moore,  1  Sim. 
534 ;  Cary  y.  Cary,  2  Sch.  &  Let. 
189,  per  Lord  Redesdale ;  Mere* 
dith  y.  Heneage,  1  Sim.  542,  see 
558,  559,  565. 

{q)  Lechmere  y.  Lavie,  2  M.  & 
K.  197;  Meredith  y.  Heneage,  1 
Sim.  556;  Buggins  y.  Fa<e«,  9 
Mod.  122;  Sale  y.  Moore,  1 
Sim.  534;  Anon,  case,  8  Yin^ 
72 ;  Tibbits  y.  Tibbiis,  19  Yes. 
664,  per  Lord  Eldon;  Wynne  y« 
Hawkins,  1  B.  C.  C.  179 ;  Pter- 
«on  y.  Garnet,  2  B.  C.  C.  45,  per 
Lord  Kenyon;  S,  C.  Id.  230,  per 
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for  the  difficulty  that  would  attend  the.  execation  of 
such  imperfect  trusts  is  converted  by  the  Court  into  an 
argument  that  no  trust  was  really  intended  (r). 

The  objects  have  been  held  to  be  uncertain^  where 
personal  estate  has  been  given  to  A.,  with  a*  hope  ''  that 
he  would  continue  it  in  the  family  {s)f  \mt,  where /f)?e- 
holds  were  so  devised,  it  was  held  that  by  ''fJEunily,'*  was 
to  be  understood  the  worthiest  member  of  it,  viz.  the 
heir  at  law  {f).  In  another  case  both  real  and  personal 
estate  were  blended  together,  and  given  to  A.  in  full 
confidence  that  she  would  devise  the  whole  of  the  estate 
to  ''  such  of  the  heirs  of  the  testator's  father  as  she 
might  think  best  deserved  a  preference/  and  the  Court 
could  not  determine  whether  the  heirs  were  intended, 
or  the  next  of  kin,  or  both  {u).  A  residuary  estate  was 
bequeathed  to  A.,  with  a  recommendation  that  she  would 
*'  consider  the  testator's  relations.''  Sir  A.  Hart  asked, 
**  Who  are  the  objects  of  the  trust  ?  Did  the  testator 
mean  relations  at  his  own  death,  or  at  A/s  death  ? 
Did  he  mean  that  she  should  have  the  liberty  of  exe- 
cuting the  trust  the  day  after  his  death  ?"  And  his 
Honour  was  of  opinion,  that  no  trust  could  attach  {x). 


Lord  Thurlow;  Bland  v.  Bland^ 
2  Cox  349 ;  Le  Maitre  v.  Bannis^ 
ter^  cited  in  note  to  Eale9  v.  Eng* 
lawdt  Pr.  Ch.  200;  Sprange  v. 
Barnard,  2  B.  C.  C.  5  85  ;  Push- 
man  ▼.  FiUUer,  3  Yes.  7  ;  Attor- 
ney-General y.  HaU,  Fitzg,  314; 
WiUan  t.  Mt^or,  11  Yes.  205; 
Eade  t.  Eade,  5  Mad.  118;  Curtis 
y.  Rifpon^  5  Mad.  484. 

(r)  Moriee  ▼.  Bishop  of  Dur- 
ham^ 10  Yes.  536,  per  Lord  £1- 
doii« 


(a)  Harland  v.  Trigg,  1  B.  C. 
C.  142;  hnt  see  Wright  y.  Athyne^ 
Coop.  121. 

(0  Athyns  v.  Wright,  17  Yes. 
255 ;  S.  C.  19  Yes.  299 ;  S.  C. 
Coop.  Ill;  and  see  S.  C.  1  Turn. 
&  Russ.  143. 

(«)  Merediihy.Heneage^l^im.' 
542,  see  558,  559,  565 ;  bat  see 
Wright  y.  Athyns,  Coop.  119. 

(x)  Sale  ▼.  Moore,  1  Sim.  534, 
see  540 ;  but  see  Wright  v.  At-- 
kyns,  Coop.  1 19^123. 


80 


IN  WHAT  WORDS 


CCH- V* 


But  there  t^in  be  no  uncertainty  of  the  ohgects  where 
such  a  trust  is  to  be  executed  by  mil,  for  then  those 
who  answer  the  description  at  the  death  of  the' donee 
of  the  power  must  be  the  parties  cfontemplated  (y). 

The  Coiirt  has  refused  to  establish  the  trust  from  the 
uncertainty  of  the  subjectt  where  the  recommendation 
has  been  to  "  consider  certain  persons  {e),'*  '*  to  be  kind 
to  them  (a)"  "  to  do  justice  to  them  (ft),**  "  to  use  the 
property  for  herself  and  her  children^  and  to  remember 'the 
Church  of  God,  and  the  poor  (c)"  "  to  give  what  shall  re- 
main at  his  death,  or  what  he  shall  die  seised  or  possessed 
of  (d) ; "  and  in  short,  wherever  the  donee  of  the  property 
has  had  a  power  to  dispose  of  any  part,  whether  expresdy 
given  him^  or  arising  from  implication,  or  from  the  nature 
of  the  subject  (e).  But,  where  the  recommendation  was, 
that  the  legatee,  in  case  she  married  again,  should  settle 
what  she  possessed  under  the  testator's  will  to  her  sepa-^ 
rate  use,  and  should  bequeath  what  she  should  die  pos-^ 
sessed  of  under  the  will  in  favour  of  certain  persons,  it 
was  held  the  whole  personal  estate  was  overreached  by 
the  trust.     Sir  John  Leach  said,  '^  The  testator  directs 


(y)  Pienon  v.  Gamete  2  B.  C. 
C.  38 ;  S.  C.  Id.  226;  Atkyns  ▼. 
Wright,  17  Ves.  255 ;  S.  C.  19 
Yes.  299;  S.  C.  Coop.  Ill;  and 
see  S.  C.  1  Turn.  &  Russ.  162; 
Meredith  ▼.  Heneage,  1  Sim.  558. 
But  see  Wright  v.  Atkyns,  Coop. 
119—128. 

(2)  Sale  y.  Moore,  1  Sim.  534. 

(a)  Buggint  v.  Yates,  9  Mod. 
122. 

(b)  Le  MaOre  v*  Bannister,  Pr. 
Ch.  200,  note  (1). 

(c)  Curtis  v.  Rippon,  5   Mad. 


434. 

(d)  Sprange  v.  Barnard,  2  B. 
C.  C.  585 ;  Pushnuin  v,  FiUUer,  S 
Ves.  7;  Wilson  v.  Major,  11  Ves. 
205 ;  Eade  ▼.  Eade,  5  Mad.  1  IS; 
Wynne  v.  Hawkins,  1  B.  C.  C.  179 ; 
Lechmere  v.  Lavie,  2  M.  &  K. 
197 ;  Bland  v.  Bland,  2  Cox,  349 ; 
Attomey-General  v.  Hall,  Fitig. 
314;  and  see  Meredith  v.  Heneage, 
1  Sim.  556 ;  TtbhUs  v.  TO^bits,  19 
Ves.  664. 

(e)  MaUim  t.  KeigMey,  2  Ves.* 
jun.  53 ly  per  Lord  Loughboroughr 
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that  upon  a  marriage,  whenever  a  second  marriage .  may 
happen,  the  whole  of  the  property  shall  be  secured,  and 
a  power  to  dispose  of  any  part  of  the  property  abso- 
lutely, at  any  time  during  her  life,  is  not  to  be  recon- 
ciled to  that  provision.  I  must,  therefore,  consider,  that, 
when  he  recommends  her  to  give  what  she  shall  die  pos- 
sessed of,  he  had  in  view  the  whole  property  which  she 
should  possess  under  his  will  (/)." 

And  where  both  objects  and  property  are  certain,  yet 
no  trust  will  arise,  if,  all  circumstances  considered,  it  is 
more  probable  the  testator  meant  to  communicate  a 
mere  discretion  {g);  as  if  he  at  the  same  time  declare 
the  estate  shall  be  "  unfettered  and  unlimited  (A),"  or  if 
the  gift  be  absolutely  to  A.,  with  the  words,  in  a  paren- 
thesis, **  to  enable  him  to  assist  such  of  the  children  of 
B.  as  he  shall  find  deserving  of  encouragement  (e)." 
The  construction  of  the  words  we  are  considering  never 
turns  on  their  grammatical  import :  they  may  be  impe- 
rative, but  are  by  no  means  necessarily  so  (A). 

And  if  a  trust  be  created,  it  does  not  follow  that  it 
shall  be  equally  restrictive,  as  where  the  trust  is  properly 
such.  Thus  an  estate  was  devised  to  A.  and  her  heirs 
*'  in  the  fullest  confidence,"  that  after  her  decease  she 
would  devise  the  property  to  the  family  of  the  testator, 
and  Lord  Eldon  asked,  ''  Is  there  any  case  in  which  the 
doctrine  has  been  carried  so  far,  that  the  tenant  in  fee 


(/)  Horwood  V.  West,  1  S.  &  S.  {h)  Meredith    v.    Heneage,    1 

387.  Sim.  542 ;  S.  C.  10  Price,  230. 

{g)  BuU  V,  Vardy,  1  Yes.  jun.  (t)  Benson  v.  fVhitiam,  6  Sim. 

270;  Meggison  v.  Moore,  2  Yes.  22. 

Jan.  630 ;  HiU  v.  Bishop  of  Lon-         (k)  Meggison  v.  Moore,  2  Yes. 

cloft,  1  Atk.  618;  and  see  Paul  v.  jun.  632,  ^er  Lord  Loughborough. 
Compton^  8  Yes.  380. 
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shall  not  be  at  liberty,  with  respect  to  timber  and  mines, 
to  treat  the  estate  in  the  same  husbandlike  manner  as 
another  tenant  in  fee  T  and  his  Lordship  said,  he 
should  hesitate  a  long  time  before  he  held,  that  the  per- 
son bound  by  the  trust  was  not  entitled  to  cut  timber  in 
the  ordinary  management  of  the  property  (/).  And  so 
it  was  afterwards  decided  by  the  House  of  Lords  on  ap- 
peal (m). 

The  current  of  decisions  has  of  late  years  been  against 
the  doctrine  of  converting  the  devisee  or  legatee  into  a 
trustee  (n). 

(0  See  Wright  v.  Mkyns,  Tarn.  (n)  Sale  v.  Moore,  1  Sim.  540; 

&Ru8s.  157, 163.  and  see  Meredith  ▼.  Heneage,  Id, 

(m)  See  Lawless  v.  Shaw,  Lloyd  566. 
&  Goold,  164. 
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WHO   MAY  BE   TRUSTEE, 


JL  HE  trustee,  it  must  be  observed,  is  merely  the  no- 
minal instrument  for  executing  the  intention ;  and  there- 
fore, if  only  the  terms  of  the  trust  can  be  su£Biciently 
ascertained,  the  Court,  where  there  is  no  want  of  consi- 
deration, will  not  suffer  the  trust  to  fall  to  the  ground, 
because  the  party,  who  created  it,  has  neglected  to  name 
a  person  to  administer  it.  However,  generally,  and 
most  regularly,  an  express  trustee  is  appointed,  and 
therefore  we  shall  proceed  to  consider  the  two  follow- 
ing questions,  first.  Who  will  be  bound  by  the  trust; 
and,  secondly.  To  whom  the  administration  of  the  trust 
may  properly  be  confided. 

I.  Who  will  be  bound  by  the  trust. 

The  technical  rules  that  excluded  many  persons  from 
being  seised  to  a  use,  have  long  since  ceased  to  ope- 
rate with  respect  to  the  system  of  trusts ;  and  it  may 
now  be  stated  generally,  that  all,  who  are  capable  of 
purchasing  the  legal  estate  of  property,  whether  te- 
nants   in   tail  (a),    tenants  by  the  curtesy  (b),  or  in 

(a)  Chwdsly  v.  PeUhdm,  1  Vern.  (6)  Bennet  v.  Z?fl»M,  2  P.  W. 

411.  319. 
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dower  (c),  tenants  by  elegit  (jd),  judgment  creditors 
taking  in  execution  (e),  or  bodies  corporate  (/),  are 
compellable  by  subpoena  to  permit  the  cestui  que  trust 
to  have  the  beneficial  enjoyment. 

Perhaps  an  exception  must  still  be  made  in  the  case 
of  property  vested  in  the  King ;  not  because  there  is  no 
recognition  of  the  right  (^g),  but  because  the  law  has  not 
armed  the  subject  with  any  definitive  remedy ;  for  the 
court  of  Chancery,  the  only  forum  of  trusts,  "  has  no 
jurisdiction  over  the  King's  conscience,  for  that  it  is  a 
power  delegated  by  the  King  to  the  Chancellor  to  exer- 
cise the  King's  equitable  aiithority  betwixt  subject  and 
subject  (A)." 

But  as  the  court  of  Exchequer  has,  in  its  charactei  of 
a  court  of  revenue,  an  especial  superintendence  over  the 
royal  property,  perhaps,  through  that  channel,  a  cestui 
que  trust  may  indirectly  reach  the  estate,  to  which  on 
the  general  principles  of  equity  he  is  confessedly  entitled. 
No  such  jurisdiction,  however,  appears  to  have  been 
known  when  Lord  Hale  was  Chief  Baron  (s) ;  but  Lord 


(c)  Pawlett  V*  Attorney-General^ 
Hard.  469,  per  Lord  Hale  ;  Noel 
V.  'Jevon,  2  Freeiti.  48  ;  Hinton  v. 
Hintony  2  Ves.  634,  per  Lord 
Hardwicke. 

{d)  Finch  v.  Earl  of  WincheU 
seat  1  P«  W.  277;  Kennedy  v. 
Daly,  1  Sch.  &  Lef.  355,  see  373. 

(e)  Foley  v.  BurneU,  1  B.  C.  C. 
27S,  per  Lord  Thurlow. 

(/)  See  Attorney-General  v. 
Landerfieldr9  Mod.  286;  Dummer 
v.  Corporation  of  Chippenham,  14 
Ves.  252 ;  Green  v.  Rutherforth, 
1  Ves.  468  ;  Attorney-General  v. 


fVhorwood,  1  Yes,  536 ;  Attorney- 
General^,  Mayor  of  Stafford,  Bam. 
33 ;  Attorney-General  v.  Found' 
ling  Hospital,  2  Yes.  jun.  46;  At- 
torney-General V.  Earl  of  Claren- 
don, 17  Yes.  499. 

(y)  See  Patolett  v.  Attorney- 
General,  Hard.  467,  469;  ^«r- 
gess  V.  Wheate,  1  £d.  255. 

{h)  Said  by  counsel  in  Pawlett 
V.  Attorney-General,  Hard.  468. 

(i)  See  Pawlettv,  Attorney-Ge- 
neral, Hard.  467,  469 ;  and  see 
JVikes*s  case,  Lane,  54. 
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Hardwicke  once  observed  in  Chancery,  *'  I  will  riot  de- 
cree a  trust  against  the  Crown  in  this  court,  but  it  is  a 
notion  established  in  courts  of  revenue  by  modern  deci- 
sions^ that  the  King  may  be  a  royal  trustee  {ky*  The 
doctrine  was  still  unsettled  in  the  time  of  Lord  Northing- 
ton  (/),  and  has  not  been  set  at  rest  by  any  subsequent  , 
decision.  The  subject  may  undoubtedly  sue  the  Crown 
by  preferring  a  petition  of  right  (m). 

It  has  been  said  that  a  vnfe  cannot  be  a  trustee  for 
her  husband  (n) ;  but  the  observation  must  be  construed 
to  mean,  not  that,  if  a  legal  estate  be  vested  in  a  wife 
upon  trust  for  her  husband,  the  Court  would  not  execute 
the  intention,  but  that,  if  a  husband  take  a  purchase  in 
the  name  of  his  wife,  (the  case  which  elicited  the  re- 
mark,) the  Court  will  consider  the  purchase,  not  as  a 
trust  for  the  husband,  but  as  an  advancement  for  the 
wife. 

It  has  also  been  said,  that  a  person  cannot  be  a  trus- 
tee, unless  there  be  vested  in  him  an  actual  interest  (o) ; 
but,  in  consideration  of  equity,  a  person  may  be  trustee 
of  a  mere  power ;  for  if  A.  be  directed  to  sell  an  estate, 
and  apply  the  proceeds  in  payment  of  debts,  and  the 
authority  be  imperative,  the  Court,  though  nothing 
passed  by  way  of  interest,  will  look  upon  A.  as  a  trustee, 
and  if  he  decline  the  ofBce,  or  neglect  the  execution  of 


{k)  Penn  v.  Lard  Baltimore ^  1  172,|)er  Dolben,  J.;  Reeve  v,  AU 

Ves.  453;  and  %e2  Reeve  y.  At'-  tomey •General, cited  Penn  y.  Lord 

iamey'-General,  2  Atk.  224 ;  Ho-  Baltimore,  1  Yes.  446. 

venden  v.  Lord  Anneiley,  2  Sch.  &  (n)   Kingdome    v.    Bridges,    2 

.Lcf.  61 7.  Vem.  68,  per  Lord  Jeffries. 

(J)  Sec   Burgess  v.   Wheate,  1  (0)  Owen  ▼.  Owen,  1  Atk.  496^ 

£d.  255.  per  Lord  Hardwicke. 

(in)  Scounden  y.Hawley,  Comb. 
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it,  will  itself  order  the  sale  and  the  proper  application  of 
the  proceeds  (p). 

The  Bank  of  England  cannot  be  made  a  trustee,  for 
the  Company  will  not  enter  notice  of  instruments  inter 
vivas  upon  their  books ;  and  though  they  are  obliged  by 
certain  acts  of  parliament  to  enter  the  wills,  or  at  least 
extracts  from  the  wills  of  deceased  proprietors  of  stock, 
the  object  of  the  legislature,  as  the  Court  has  now  clearly 
determined,  was  not  to  make  the  Company  responsible 
for  the  due  administration  of  the  fund  according  to  the 
equitable  right,  but  to  enable  them  to  ascertain  who 
under  the  will  were  the  persons  legally  entitled  {q)  (8). 

(p)  See  infra.  Parsons^   5  Yes.  665;    Bank  of 

(g)  Hariga  ▼.  Bank  of  England^     England  v.  Lunn^  15  Yes.  583,  per 
3  Yes.  55 ;   Bank  of  England  v.      Lord  Eldon. 


(8)  By  an  act  of  Waiiam  &  Mary  (4  W.  &  M.  c.  3,  a.  10)  the  will 
was  directed  to  be  entered  in  the  Receipt  Office  of  the  Exchequer,  where 
the  annuities  were  then  payable;  but,  by  a  subsequent  act  in  the  same 
reign  (5  W.  &  M.  c.  20,  s.  20)  the  Bank  was  incorporated,  and  by 
statutes  of  George  the  First,  and  George  the  Second  (1  Geo.  1,  st.  2,  c. 
19,  s.  12;  80  Geo.  2,  c.  19,  s.  49)  it  was  enacted,  that  "  a  person  pos- 
sessed of  stock  might  devise  the  same  by  will  in  writing,  attested  by  two 
credible  witnesses ;  but  that  such  devisee  should  receive  no  payment 
thereon,  till  so  much  of  the  will  as  related  to  the  said  stock  should  be  en~ 
tered  in  the  office  of  the  Bank ;  and  in  default  of  such  devise,  the  stock 
should  go  to  the  executors  or  administrators." 

Upon  the  effect  of  these  provisions  it  has  been  held,  Ist.  That  although 
stock  be  specifically  devised,  and  the  will  be  duly  attested  by  two  wit- 
nesses, yet,  until  the  executors  assent  to  the  specific  bequest,  the  legal 
property  of  the  stock  remains  vested  in  the  executor,  and,  if  it  be  neces- 
sary to  make  use  of  it  as  assets,  he  may  bring  an  action  at  law  against  the 
Bank  for  refusing  a  transfer  in  obedience  to  his  direcdons.  FrankUn  v. 
The  Bank  of  England,  9  B.  &  C.  156.  And  of  course  the  Bank  can- 
not obtain  an  injunction  in  equity  against  the  legal  proceedings;  Bank  of 
England  v.  Moffat,  3  B.  C.  C.  260;  Bank  of  England  v.  Lunn,  15  Yes. 
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Were  the  construction  to  be  otherwise^  the  Bank  of 
England  would  be  trustee  for  half  the  families  in  the 
kmgdom. 


569;  Bank  of  England  v.  Parsons,  5  Yes.  665;  for,  as  LordEldon  ob- 
served, if  the  executor  cannot  maintain  an  action  at  law,  the  Bank  has  no 
need  of  assistance  from  a  court  of  equity,  and  if  he  can  maintain  his 
action,  then  he  must  he  authorized  to  do  so  by  the  statute,  and  equity 
cannot  interfere.  Bank  of  England  v.  Lunn,  15  Yes.  583.  Lord  Thur- 
low  once  expressed  an  opinion  that  the  devise  of  stock  was  in  the  nature 
of  a  parliamentary  appointment,  and  did  not  require  the  executor's  assent; 
Pearson  v.  Bank  of  England,  2  Cox,  178,  179;  but  he  afterwards 
changed  his  opinion,  and  conceived  the  executor's  assent  to  be  necessary, 
as  in  a  specific  devise  of  leaseholds.  Bank  of  England  v.  Moffat,  3  B. 
C.  C.  263 ;  compare  Bank  of  England  v.  Parsons,  5  Yes.  668.  Lord 
Eldon  said,  that,  as,  by  a  clause  in  the  act,  stock  could  not  be  attached, 
sequestered,  or  taken  in  execution,  during  the  lifetime  of  the  holder,  he 
had  always  doubted  whether  the  legislature  did  not  intend  to  give  it  a 
peculiar  value,  by  enabling  the  party  to  devise  it,  like  land,  independently 
of  the  executor ;  but,  his  Lordship  said,  the  construction  adopted  in  practice 
was,  that,  though  specifically  bequeathed,  it  must  have  the  executor's 
assent,  and  was  liable,  as  assets,  to  the  payment  of  debts  ;  Bank  of  Eng- 
land y.  Lunn,  15  Yes.  517,  518;  and  so  the  law  is  now  clearly  settled. 
2ndly,  There  is  no  doubt,  that,  after  the  executor's  assent,  the  specific  le- 
gatee, if  the  will  was  attested  by  two  witnesses,  becomes  the  perfect  legal 
proprietor,  and  may  bring  an  action  at  law  against  the  Bank  for  refusing 
to  transfer  into  his  name.  See  Bank  of  England  v.  Lunn,  15  Yes.  518, 
and  following  pages.  3rdly,  If  the  stock  be  specifically  bequeathed,  but 
the  wiU  be  not  attested  by  two  witnesses,  then  the  legal  property  of  the 
funds  vests  absolutely  in  the  executor ;  but,  as  the  act  does  not  express  how 
the  executor  shall  apply  it,  the  Court  considers  him  to  hold  it  upon  trust, 
subject  to  the  payment  of  debts,  for  the  person  16  whom  it  was  informally 
devised.  The  legatee  can  of  course  have  no  legal  interest  in  the  stock 
until  the  executor  has  made  an  actual  transfer  to  him.  See  Bank  of 
England  V.  Lunn,  15  Yes.  578;  Rider  v.  Kidder,  10  Yes.  369  ;  Ripley 
?.  fVaterworth,  7  Yes.  440,  452. 

What  will  amount  to  a  specific  legacy  of  stock,  it  may  sometimes  be 
extremely  difficult  to  determine.  Lord  Thurlow  is  said  to  have  con- 
sidered that  a  devise  of  stock,  included  in  a  general  residue,  could  not 
be  construed  a  specific  bequest ;  Bank  of  England  v.  Moffat^  3  B.  C. 
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As  the  Bank  is  not  bound  to  notice  eYen  the  contents 
of  the  will  beyond  the  legal  dcYise^  so,  a  fortwri,  it 
will  pay  no  attention  to  agreements  of  parties  tTiier  se, 
by  which  the  interests  taken  under  the  will  haYe  subse- 
quently shifted  from  one  person  to  another ;  as,  if  stock 
be  devised  to  A.  for  life,  with  remainder  to  B.,  and  A. 
assign  to  B.,  or  B.  release  to  A.,  though  in  equity  the 
whole  beneficial  interest  has  thus  become  vested  in  A.  or 
B.,  the  Bank  will  not  permit  a  transfer  during  the  life  of 
A.  to  the  one  or  the  other;  but,  on  A.'s  decease,  vrill 
transfer  to  B.  or  his  personal  representative.  HoweYer, 
a  suit  may  be  instituted  for  the  purpose  of  compelling 
the  Bank  to  transfer  according  to  the  equitable  title ; 
but,  the  refusal  of  the  Company  to  act  without  the  order 
of  the  Court  will  be  considered  as  justifiable  and  proper. 


C.  260 ;  compare  Bank  of  England  v.  Parsons^  5  Ves.  668 ;  and  Lord 
Loughborough  put  the  same  construction  upon  a  general  bequest  of  all 
the  testator's  personal  estate;  Bank  of  England  v.  Parsons^  5  Yes. 
666 ;  but  Lord  Eldon  justly  observed,  that,  if  the  testator  had  the  stock 
at  the  date  of  the  will,  and  the  will  was  attested  by  two  witnesses,  the 
stock  would  pass  as  effectually  as  if  it  were  given  eo  nomine^  or  as  lease- 
hold estate  or  any  other  property  would  belong  to  the  general  devisee 
or  legatee.  Bank  of  England  v.  Lunn,  15  Yes.  581.  The  act,  speak- 
ing of  persons  "  possessed  *'  of  stock,  (which  must  be  looked  upon  as 
equivalent  to  "  having  **  in  the  statute  of  wills,)  it  follows,  there  can  be 
no  specific  bequest,  where  the  testator  was  not  the  proprietor  of  it  at  the 
date  of  the  will.  See  Bank  of  England  v.  Lunn^  15  Yes.  577,  578. 
But  though  a  general  bequest  would  not  pass  the  legal  estate  of  stock 
subsequently  acquired,  it  wonld  serve  as  a  direction  to  the  executor  to 
whom,  after  payment  of  debts  &c.,  to  transfer  it.  If  a  person  possessed 
of  stock  desire  the  executor  to  set  apart  a  Certain  portion  of  it  in  favour 
of  A.,  and  the  executor  make  the  appropriation,  as  by  selling  out  the  resi- 
due, and  permitting  A.  to  enjoy  what  is  left  standing  in  the  testalor^s 
name,  this,  it  seems,  is  a  specific  bequest,  and  the  eocecutor,  by  the  appro- 
priation of  it,  has  given  his  assent  to  it*  See  Bank  of  England  v.  Lunn, 
15  Yes.  582,583. 
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and  therefore  the  Bank  in  such  suits  will  be  allowed 
th«r  costs  (r). 


II.  To  whom  the  administration  of  the  trust  may  pro- 
perly be  confided. 

The  fitness  of  a  person  to  discharge  the  office  of  trus- 
tee must  depend  on  his  capacity  to  exercise  the  discre- 
tionary part  of  the  trust,  and  his  ability  to  join  in  the 
requisite  assurances  of  the  property. 

It  would  not  be  advisable  to  select  ^feme  covert  as  trus- 
tee {s) ;  not  that  she  has  any  want  of  sufficient  discretion 
for  the  due  execution  of  the  trust,  for  a  woman  has  no  less 
judgment  after  marriage  than  before  (^);  nay,  as  was 
quaintly  added  by  Sir  John  Trevor,  she  rather  improves 
it  by  her  husband's  teaching  {u).  The  reasons,  upon  which 
her  disabilities  are  founded,  are  her  own  interest,  or  her 
husband's,  or  both  (a?) ;  and,  where  these  are  not  con- 
cerned, she  possesses  as  much  legal  capacity  as  if  she 
were  perfectly  sui  juris :  thus,  she  may  execute  powers 
simply  collateral  (y),  and  (somewhat  contrary  to  prin- 
ciple) even  powers  appendant,  or  in  gross  (z).     Now,  at 


(r)  Pearson  v.  Bank  of  Eng- 
land, 2  B.  C.  C.  529;  Austin  v. 
Bank  of  England,  8  Yes.  522 ; 
Marriott  t.  The  Bank,  and  Ayns^ 
worth  V.  The  Bank^  cited  lb.  524, 
note  (6). 

(«)  Lake  V.  De  Lambert,  4  Yes. 
595,  per  Lord  Lougbborougb. 

{t)  Compton  y.  Collinson,  2  B.  C. 
C.  387,  per  Buller,  J. ;  Hearle  v. 
Greenbankf  1  Yes.  305,  per  Lord 
Hardwicke  ;  Bell  ▼.  Hyde,  Pr.  Ch. 
330,  per  Sir  Jobn  Trevor ;  and  see 
marginal  note  to  Moore  v.  Hussey, 


Hob.  95 ;  and  see  Needier  v.  Bishop 
of  Winchester,  Hob.  225. 

(tt)  BeU  V.  Hyde,  Pr.  Cb.  330. 

(x)  Compton  v.  Collinsony2  B.  C. 
C.  387,  per  Buller,  J, 

(y)  Co.  Lit.  112,  a;  lb.  187,  b; 
Lord  Antrim  v.  Duke  of  Bucking- 
ham, 2  Freem.  168,  per  Lord 
Keeper  Bridgman ;  BUthe's  case, 
Id.  91,  vid.  2Dd  resolution ;  Go- 
dolphin  V.  Godolphin,  1  Yes.  23, 
per  Lord  Hardwicke. 

(z)  See  Sugden  on  Powers,  c.  3, 
sect.  1. 
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laWj  the  trustee  is  considered  as  the  sole  and  absolute 
proprietor^  and  therefore  he  can  have  no  power,  that 
does  not  flow  from  the  legal  ownership ;  but,  in  equity, 
the  absolute  interest  is  vested  in  the  cestui  que  trust,  and, 
as  the  trustee  is  regarded  in  the  light  of  a  mere  nominal 
instrument,  any  authority  communicated  to  him  must 
have  the  character  of  a  power  simply  collateral  (a).  It 
follows,  that,  if  a  discretionary  trust  be  committed  to  a 
feme  covert,  there  is  nothing  to  prevent  her  due  adminis- 
tration of  it,  so  far  as  relates  to  her  legal  judgment  and 
capacity. 

But  the  inconvenience  arising  from  the  appointment 
of  a  feme  covert  as  trustee  proceeds  from  her  inability  to 
join  in  the  requisite  assurances.  At  conmion  law,  if  lands 
be  vested  in  a  feme  covert  upon  condition  to  enfeoff 
another,  she  may  execute  the  feoffment  by  her  own  act, 
without  the  intervention  of  her  husband  (b) ;  and  hence 
it  has  been  argued,  that,  in  the  case  of  a  trust,  she  may, 
equally  without  her  husband's  concurrence,  convey  the 
estate  to  the  parties  equitably  entitled  (c).  But  between 
the  two  cases  there  is  this  clear  and  obvious  distinction, 
that  a  condition  is  part  and  parcel  of  the  common  law, 
while  a  trust  is  only  recognised  in  the  forum  of  a  court 
of  equity ;  except,  therefore,  the  trust  be  so  worded  as 
to  bear  the  construction  of  a  legal  condition,  it  seems  im- 
possible to  contend,  that  an  instrument,  otherwise  in- 
operative, should,  from  the  mere  circumstance  of  the 
trust,  which  a  court  of  law  cannot  notice,  acquire  a 
validity  (d).    Mr.  Fonblanque  suggests  the  additional 

(a)  See  infra*  ridge,  J. 

lb)  Daniel  v.   Ubley,  Sir  W.         (d)  See  Mr.  Hargrave's  Obser- 

Jones,  137.  vations,  Co.  Lit.  112.  a,  note  (6) 

(c)  Daniel  v.    Ubletf,  Sir  W.  and  Mr.  Fonb1anque*s  Treat,  on 

Jones,  138,  per  Wliitlock,  and  Dod-  Equity,  Vol.  1,  p.  92. 
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reason,  that,  if  a  married  woman  were  allowed  to  convey 
a  trust  estate  without  her  husband's  concurrence,  she 
might  convey  it  before  the  several  objects  of  the  trust 
were  satisfied,  for  which  he  might,  jointly  with  her,  be 
responsible  to  the  cestui  qiie  trust  (e). 

An  infant  labours  under  still  greater  disability  than 
afeme  covert;  for,  first,  as  regards  judgment  and  dis- 
cretion, a  feme  is  admitted  to  have  capacity,  though  she 
cannot  in  all  cases  freely  exercise  it,  but  an  infant  is  said 
altogether  to  want  capacity  (/)•  An  infant  cannot  be 
steward  of  the  court  of  a  manor  {g),  or  attorney  for  a 
person  in  a  suit  (A),  or  guardian  to  a  minor  (i),  or  be  a 
bailiff  or  receiver  (A:) ;  but  can  only  discharge  such  acts 
as  are  merely  ministerial,  as  to  be  an  attorney  to  de- 
liver seisin  (/),  or,  as  lord  of  a  manor,  to  give  effect  to 
the  custom  (m).  So,  as  executor,  he  might,  until  a  recent 
act,  have  been  the  channel  or  conduit  pipe  through 
which  the  assets  found  their  way  to  the  hands  of  the 
creditors  in  a  due  course  of  administration  (n) ;  but  had 
he  acted  otherwise  than  ministerially,  as  by  signing  an 
acquittance  without  receipt  of  the  money,  such  an  exer- 
cise of  discretion  had  been  actually  void  (0). 


(e)  Treat,  on  Equity,  Vol.  1,  p. 

92. 

(/)  Hearle  v.  Greenbank,  3  Atk. 
712,  and  1  Ves.  305,  per  Lord 
Hardwicke;  Grange  v.  TtPtning, 
O.  Bridg.  108,  per  Sir  O.  Bridg- 
man ;  Campion  v.  CoUinson^  2  B. 
C.  C.  387,  per  Buller,  J. ;  and  see 
SockeU  y.  Wray,  4  B.  C.  C.  486. 

(^)  Co.  Lit.  3.  b. ;  and  see  Mr. 
Hargrave's  note  (4)  lb. 

{K)  Co.  Lit.  128.  a.;  Br.  Ab. 


*' Covert,  and  Infant."  pi.  55;  and  see 
Hearle  v.  Greenbank^  3  Atk.  710* 

(f )  Co.  Lit.  88.  b. 

(k)  Co.  Lit.  172.  a. 

(0  Co.  Lit.  52.  a.;  Br.  Ab. 
**  Covert,  and  Infant."  pi.  55. 

(m)  1  Watk.  on  Copyh.  24. 

(n)  Toller  on  Executors,  31. 

(0)  Russell's  case,  5  Re.  27.  a; 
Co.  Lit.  172.  a;  lb.  264.  b. ;  1 
Roll.  Ab.  730,  F.  2. 
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It  ifi  suggested  in  Sir  E.  Sugden's  Treatise  of  Powers  (p), 
that  an  infant  may  exercise  a  power  simply  collateral ; 
and  no  distinction  is  taken  between  powers  that  are 
mimsterial  and  such  as  are  discretionary.  But  the  only 
authority  cited  in  support  of  the  position^  is  a  passage 
from  Dyer,  that,  '^  if  a  man  makes  his  will,  and  wills  that 
J.  S.;  who  is  within  age,  shall  have  the  disposition  of  his 
land,  this  is  good  (9)  ;"  but  the  note  of  the  case  is  too 
brief  to  warrant  any  decisive  inference ;  and  besides,  the 
power  may  have  been  a  common  law  authority,  to  be 
executed  by  the  infant  for  his  own  personal  benefit. 

In  Brooke  there  is  an  obiter  dictum,  that  an  infant 
may  exercise  a  power  of  sale(r);  and  Mr.  Fearne  ex- 
pressed himself  in  favour  of  the  same  doctrine,  but  then 
his  opinion  was  founded  on  this,  that  a  power  of  sale  is 
to  be  regarded  as  ministerial,  and  not  as  calling  for  the 
exercise  of  any  discretion  (s). 

But  the  authority  entitled  to  the  greatest  respect  for 
distinguishing  between  ministerial  and  discretionary 
powers  in  an  infant  is  the  elaborate  opinion  of  Lord  Hard- 
wicke  in  the  well-known  case  oiHearle  v.  Greenbanke  {(). 
An  infiunt  of  the  age  of  seventeen  had  proceeded  to  exer- 
cise a  power  appendant,  and  the  validity  of  the  execution 
was  now  the  question  before  the  Court.  His  Lordship 
divided  the  inquiry  into  two  heads — 1st,  whether  a 
power  generally  could  be  executed  by  an  infant ;  and, 
2ndly,  whether  the  case  before  him  could  be  distinguished 
by  any  particular  circumstance.    Upon  the  former  branch 


{f)  C.  3,  s.  1.  («)  F.  P.  Yf.  312.     See  supra^ 

{q)  Reading    on   Willsi    c.   1,  chap.  2. 

pi.  12.  (0  3  Atk.  695 ;  1  Yes.  298. 
(r)  Br.  Ab.  "  Devise,"  pi.  12. 
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of  the  subject  his  Lordship  said  (u),  *'  There  is  no  prece- 
dent^ either  in  a  court  of  law  or  equity^  where  it  has 
been  held  that  a  power  over  real  estate*  executed  by  an 
infant^  is  good ;  and^  as  I  csLU^nd  no  precedent  for  it^  I 
will  make  none.  As  to  the  general  question  of  powers^  in 
the  large  sense  of  the  word,  there  are  several  kinds  of 
powers  infants  may  execute ;  as  where  he  is  a  mere  in- 
strument or  conduit  pipe,  where  no  prudence  or  discretion 
is  required  (x),  and  his  interest  is  not  concerned.  Lord 
Coke,  in  his  Commentary  on  Littleton (y)  says,  'Few 
persons  are  disabled  to  be  private  attorneys  to  deliver 
seisin ;  for  monks,  infants,  feme  coverts,  may  be  attorneys.* 
The  latter  word  is  expressed  generally,  but  must  be 
taken  to  mean  only  attorneys  to  deliver  seisin  (jsr) ;  for. 
Lord  Coke  himself,  on  another  occasion,  Co.  Lit.  128.  a., 
cites  a  passage  out  of  the  Mirror,  in  which  it  is  expressly 
said,  an  infant  cannot  be  an  attorney  in  the  sense  of  an 
attorney  in  a  court  of  justice.  Before  the  statute  of 
uses  the  power  was  over  the  use,  and  all  things  neces- 
sary to  be  done  over  the  legal  estate  were  done  by  way  of 
conditions.  An  in&nt  might  perform  a  condition  where 
it  was  for  his  benefit,  as  if  he  had  an  estate  on  condition 
to  make  a  feoffment  of  part  of  it  to  B.,  or  else  to  lose  the 
whole  (a) ;  but  as  to  the  exercise  of  the  other  kind  of 
powers  (viz.  over  the  use),  I  find  no  sort  of  authority. 
It  is  said  an  infant  may  present  to  a  church.  What  is 
the  reason  ?  Because  a  presentation  is  not  a  thing  of 
profit,  of  which  the  guardian  can  make  any  benefit ;  but 

(ti)  The  report  of  Atkyns  is  (s)  This  appears  to  be  the  sense, 
followed,  except  where  Vesey  is  though  neither  reporter  has  ex- 
cited, actly  expressed  it. 

(x)  1  Ves.  304.  (o)  1  Ves.  305. 

(y)  52.  a. 
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the  strong  ground  the  law  goes  oh  is,  there  can  be  no 
inconvenience,  because  the  bishop  is  to  judge  of  the  qua- 
lification of  the  clerk  presented.  It  has  been  said,  an 
infant  may  declare  the  use  of  a  fine  or  common  recovery 
where  he  suffers  it  without  a  privy  seal,  and  the  use.  is 
good,  and  the  fine  and  recovery  shall  stand.  Why  does 
the  law  allow  it  ?  Because  there  is  no  remedy ;  for,  as 
the  matter  of  record  stands,  the  law  supposes  he  was  of 
full  age,  and  will  not  presume  that  a  judge  or  commis- 
sioners would  take  the  fine  upon  any  other  terms ;  and 
the  deed  to  lead  the  uses,  being  part  of  the  fine,  shall 
likewise  stand :  and  therefore  all  thb  arises  for  want  of 
a  remedy.  But  it  is  said  an  infant  may,  by  the  custom 
of  Kent,  and  of  several  manors,  aliene  his  estate ;  and  if 
he  may  do  it  by  custom,  why  not  by  a  power  ?  Now,  a 
custom  is  lex  loci,  and  is  presumed  in  law  to  have  had  a 
reasonable  commencement,  just  the  same  as  if  a  private 
act  of  parliament  was  made  to  give  the  infant  such  9 
power.  Again,  it  has  been  said,  that  a  feme  covert  may 
execute  a  power,  and  therefore  why  not  an  infant  of  the 
age  of  discretion ;  but  I  take  it  in  law,  that  the  disability 
of  an  infant,  with  respect  to  the  real  estate,  is  more 
favoured  in  law,  and  a  stronger  disability,  than  that  of  a 
feme  covert  (b).  In  a  marginal  note  to  the  case  of  Moore 
V.  Hussey,  in  Hobart  95,  and  which  note  is  allowed  to  be 
his  own,  is  this  observation — 'Coverture  was  not,  at 
common  law,  so  far  protected  as  was  infancy,  and  some 
other  disabilities,  scilicet,  non  sanoe  memorice,  &c.;  for,  a. 
woman  covert  hath  no  less  judgment  than  discovert.' 
Her  disability  doth  not  arise  from  want  of  reason  ;  and 
it  is  upon  this  ground  that  the  separate  examination  of 
a  feme  covert  is  good,  because,  when  delivered  from  her 

(6)  1  Ves.  305. 
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husband^  her  judgment  is  free ;  but  no  examination  of  an 
infant  will  make  his  recovery  good  (c),  for  an  infant's  dis- 
ability is  altogether  from  want  of  capacity.  It  is  insisted, 
that  here  is  no  sort  of  inconvenience  ;  for  the  infant,  be- 
ing above  the  age  of  seventeen  years,  was  as  discreet  as 
if  she  had  attained  the  age  of  twenty-one,  and  the  Court 
may  judge  whether  she  had  discretion  enough  to  execute 
such  a  power.  This  is  of  such  latitude  and  extent,  that 
I  own  I  should  be  very  sorry,  as  presiding  in  a  court  of 
justice,  to  be  intrusted  with  it ;  for  there  is  a  variety  of 
opinions  of  people's  judgment  (d),  and  it  does  not  come 
in  question  till  after  the  death  of  the  infant,  and  no  per- 
sonal inquiry  or  examination  can  then  be  had  of  her 
judgment  and  discretion.  For  this  I  refer  to  Hobart 
225— 'In  pleading,  an  age  certain  must  be  set  down, 
and  not  left  upon  telling  twelve-pence,  or  measuring  a 
yard  of  cloth,  as  some  books  are,  that  the  Court  may 
judge  of  an  age  of  discretion ;  for  custom  must  not  abro- 
gate the  law  of  nature.'  The  law  will  not  admit  it  in 
the  case  of  a  custom ;  then  why  should  it  in  the  execution 
of  a  power  ?  Taking  it,  therefore,  in  general,  I  am  of 
opinion  that  an  infant  cannot  execute  a  power  (e).  But, 
next,  it  must  be  considered,  whether  there  is  any  thing 
in  this  case  particularly  to  the  purpose,  and  I  think  there 
is — ^first,  upon  the  penning  of  the  power ;  secondly,  as  it 
is  a  power  coupled  with  an  interest ;"  and,  after  some  ob- 
servations upon  the  former  head,  his  Lordship  proceeded 
thus — ''  The  construction  of  law  on  such  a  power  as  the 
present,  which  is  coupled  with  an  interest,  is  very  differ- 
ent from  a  naked  power  over  another  person's  estate, 
and  that  distinction  has  been  taken  in  the  cases  of  feme 

(c)  1  Ves.  305.  (d)  I  Ves.  306. 

{e)  1  Ves,  306. 
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coverts.  It  was  admitted^  that,  if  this  power  was  to 
operate  on  the  estate  of  the  infant^  it  might  not  be  good. 
Now  it  is  clearly  so,  for  she  had  the  trust  in  equity  for 
life,  with  the  trust  of  the  inheritance  in  her  in  the  mean 
time,  which  would  remain  in  herself  if  not  disposed  of, 
and  descend  to  her  heir,  so  that  this  is  directly  a  power 
over  her  own  inheritance,  which  cannot  be  executed  by 
an  infant  (/)." 

Thus  Lord  Hardwicke  took  the  distinction  between 
general  powers  and  powers  appendant,  and  delivered  his 
opinion,  after  the  maturest  consideration,  that  an  in- 
fant could  not  exercise  the  former,  if  requiring  the  appU- 
cation  of  prudence  or  discretion. 

Upon  the  subject  of  an  infant's  ability  to  pass  the  legal 
estate,  it  will  be  proper  to  inquire,  first.  What  is  the  im- 
mediate effect  of  an  infant's  assurance;  and,  secondly. 
How  far  he  is  precluded  from  avoiding  it  by  any  sub- 
sequent act. 

1.  As  regards  the  immediate  effect  of  an  infant's  asr 
surance,  it  seems  to  be  generally  agreed,  that  a  feoffment 
of  lands  (^),  or  an  actual  delivery  of  goods  and  chat- 
tels (h),  is  an  act  of  so  great  solemnity,  that  it  serves  to 
pass  the  present  possession,  and  is  voidable  only,  and  not 
void. 

Where  the  property  is  of  an  incorporeal  nature,  as  the 
delivery  of  the  thing  itself  is  impossible,  the  common  law 
has  substituted  the  kindred  precaution  of  delivery  of  the 
deed.     The  effect  of  a  deed  delivered  by  an  infant  has 

(/)  1  Vcs.  306.  8  Co.  42.  b. ;  Br.  Ab.  "  Covert,  and 

(j)  Thon^son  v.  Leach,  8  Mod.  Inf."  pi.  40. 

311,  per  cur. ;   Br.  Ab.  "  Covert.  (h)  Perk.  14  ;  Br.  Ab.  "  Covert, 

and  Inf."  pi.  1 ;  and  see  Co.  Lit.  and  Inf."  pi.  1. 
42.  b.,  51.  b.;  WhiUmghanCs  case. 
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been  much  disputed  :  by  some  it  has  been  held  to  be 
absolutely  null  and  void  (t),  by  others  to  be  voidable 
only  {k)t  and  by  others  again  to  be  void  or  voidable,  as 
the  validity  of  the  execution  is  taken  to  be  for  the  infant's 
benefit  or  not  (/).  Another  opinion  still  (which  is  that 
of  Perkins  (m),  and  was  adopted  in  the  case  of  Zouch  v. 
Parsons  (n),  and  may  therefore  be  regarded  as  the  doc- 
trine of  the  present  day,)  is,  that  an  infant's  deed,  where 
the  delivery  of  it  answers  to  livery  of  seisin,  and  operates 
as  the  conveyance  of  an  interest,  is  merely  voidable ;  but 
where  it  does  not  take  effect  as  an  assurance  by  delivery 
of  the  hand^  as  in  a  power  of  attorney  (o),  it  is  then 
actually  void.  Lord  Mansfield,  however,  subjoined  the 
qualification,  that,  if  a  case  should  arise,  where  it  would 
be  more  beneficial  to  the  infant  that  the  deed  should  be 
considered  as  void ;  as,  if  he  might  incur  a  forfeiture,  or 
be  subject  to  damage,  or  a  breach  of  trust  in  respect  of  a 
third  person  (p),  unless  it  was  deemed  void,  the  reason  of 
an  infant's  privileges  would  in  such  case  warrant  an  excep- 
tion firom  the  rule  (y). 


(0  Br.  Ab.  "Covert,  and  Inf." 
pi  1  &  10 ;  Lloyde  v.  Gregory ^ 
Cr.  Car.  502,  per  cttr, ;  Thomp^ 
9on  r.  Leach,  3  Mod.  310,  per 
cur.  See  observations  on  the  two 
lut  cases  in  Zmtch  v.  Parsons^  3 
Barr.  1806  &  1807 ;  and  see  Hum- 
phreston's  case^  2  Leon.  216. 

(k)  Norton  v.  Turvil,  2  P.  W. 
H5,  per  Sir  J.  Jckyli. 

(0  See  Zouch  v.  Parsons, .  3 
Burr.  1804;  and  see  Humphres- 
Wf  case,  2  Leon.  216 ;  Lloyde  v. 
Gregory,  Cr.  Car.  502;  Nightin- 


gale V.  Earl  Ferrers,  3  P.  W.  210. 

(m)  Sects.  12  and  154  ;  and  see 
Br.  Ab.  "  Dum  fuit  infra  aetatem," 
pi.  1 ;  Id.  •*  Covert,  and  Inf."  pi.  12; 
Stone  V.  Wythipole,  Cr.  El.  126; 
Marhw  v.  PitfieU,  1  P.  W.  559. 

(n)  3  Burr.  1807. 

(o)  See  Br.  Ab.  '*  Covert,  and 
Inf."  pi.  1 ;  Whittinghams  case, 
8  Co.  45.  a. 

(/))  Quarre  if  a  court  of  law  could 
notice  a  breach  of  trust. 

(q)  Zouch  V.  Parsons,  3  Burr. 
1807. 
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Where  the  instrument  carries  no  solemnity ,  the  validity 
of  the  act  must  then  depend  on  the  question^  how  far  the 
assurance  promotes  the  interest  of  the  infant.  Thus  in 
Humphrestoris  case  (r)^  where  a  minor  had  made  a  lease 
for  years  by  parole,  it  was  held  by  Justice  Gawdy,  that, 
the  lease  having  been  made  to  try  the  title  of  the  land, 
which  was  a  good  consideration,  and  to  the  profit  of  the 
infant,  and  for  his  advancement,  the  lease  was  not  void ; 
but  Justice  Southcote  and  Chief  Justice  Wray  conceived, 
that,  the  lease  being  without  rent,  profit,  or  other  recom- 
pence,  it  was  void  ah  initio  for  want  of  a  consideration; 
so  that  all  the  judges  agreed  in  making  the  infant's  benefit 
the  criterion,  though  they  differed  in  the  application  of  it 
to  the  particular  circumstances  of  the  case. 

2.  How  far  an  infant  is  precluded  from  avoiding  the 
assurance  by  any  subsequent  act. 

It  is  laid  down  by  Lord  Mansfield  in  Zouch  v.  Par- 
sons is),  that  if  an  infant  do  a  right  act,  which  he  ought 
to  do,  which  he  is  compellable  to  do,  it  shall  bind  him ;  as 
if  he  make  equal  partition,  if  he  pay  rent,  if  he  admit 
a  copyholder  upon  a  surrender.  And  upon  this  prin- 
ciple the  Court  decided  in  that  case,  that  a  mortgagee's 
infant  heir,  who  had  conveyed  the  trust  estate  by  the 
mortgagor's  direction,  could  not  subsequently  avoid  it. 
But  this  determination  seems  open  to  objection ;  for,  if 
the  Court  proceeded  on  the  ground,  that  the  conveyance 
was  a  right  and  proper  act  on  principles  of  equity,  such 
a  doctrine  would  manifestly  confound  the  legal  and  equi- 
table jurisdictions ;  for,  independently  of  the  trust,  the 
avoidance  had  been  effectual ;  and  if,  on  the  equity  of  the 


(r)  2  Leon.  216 ;  and  seeLloyde      Lit.  51.  b. 
T.  Gregory,  Cr.  Car.  502;    Co.  (^  3  Burr.  1801. 
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case,  it  was  declared  to  be  a  nullity^  the  decree  of  the 
Court  amounted  to  a  precedent  for  granting  equitable 
reUef.  But  if  the  Court  considered  the  infant  as  com- 
pellable to  convey  und^r  the  statute  of  7  Ann.  c  19,  this 
appears  not  exactly  the  truth ;  for  the  act  is  not  impera- 
tive,  but  discretionary ;  it  declares  that  it  shall  be  lazrful 
for  the  infant  to  convey;  and  the  infant's  assurance  is 
to  be  made  upon  the  direction  of  the  Court  of  Chancery 
or  Exchequer ;  so  that  a  court  of  common  law,  in  de- 
ciding the  validity  of  the  infant's  conveyance,  assumed  to 
itself  that  discretion,  which  the  Legislature  had  expressly 
delegated  to  one  of  the  courts  of  equity.  Lord  Mans- 
field in  conclusion  observed,  that,  by  this  decision,  circuity 
of  suit  was  avoided ;  for,  if  a  court  of  law  should  declare 
the  conveyance  inoperative,  a  court  of  equity  would  not 
hesitate  to  decree  a  new  conveyance.  It  was  under 
cover  of  this  plea,  that  the  legal  and  equitable  jurisdictions 
were  in  the  last  century  almost  confounded;  but  the 
tendency  of  the  courts  at  the  present  day  is  to  keep  the 
jurisdictions  distinct. 

Another  objection  to  an  infant  trustee  is,  that  he  can- 
not be  decreed  to  make  satbfaction  on  the  ground  of 
a  breach  of  trust  (<)•  However,  an  infant  has  no  privi- 
lege to  cheat  men  (»),  and  therefore  he  will  not  be  pro- 
tected, if  he  be  old  and  cunning  enough  to  contrive  a 
firaud  (x). 

From  the  great  inconveniences  attending  the  appoint- 

(0  See   WhUmore  v.  Weld,   1  40;   Evroy  v.  Nicholas,    2   Eq. 

Vera.  328 ;  RussefVs  case,  5  Re.  Ca.  Ab.  488  ;  Earl  of  Buckingham 

27. a.;  Hindmarsh  v.  SwUhgaie,  y.  Drury,  2  Ed.  71,  72;   Clare 

8  Ross.  324.  .  T.  Earl  of  Bedford,  13  Vin.  586, 

{u) Evroy 'v.Nicholas,2^.C2L,  Watts  y.  CressweU,  9  Vin.  415; 

Ak  489,  per.  Lord  King.  BecheH  v.  Cordley,  1 B.  C.  C.  358 ; 

(x)See  Cwyv.  Gertcken,  2  Mad.  Savage  v.  Foster^  9  Mod,  37. 
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ment  of  an  infant  as  trustee,  there  arises  a  strong  pre- 
sumption, wherever  property  is  given  to  an  infant,  that 
he  is  intended  to  take  it  beneficially  (y). 

An  alien  may  effectually  discharge  the  office  of  trustee 
in  respect  of  chattels  personal,  but  otherwise  in  respect 
of  freeholds  and  chattels  real,  the  policy  of  the  law  not 
permitting  an  alien  to  sue  or  be  sued  touching  lands, 
in  any  court  either  of  law  or  equity  («).  Besides,  on  in- 
quisition found,  the  legal  estate  of  the  property  would 
vest  by  forfeiture  in  the  king  (a). 

The  number  of  the  trustees  is  also  a  point  very  ma- 
terial to  be  considered,  for,  in  nine  cases  out  of  ten,  the 
misapplication  of  the  trust  fund  has  arisen  from  want  of 
due  attention  to  this  particular.  A  single  trustee,  whe- 
ther originally  appointed  such,  or  become  so  by  survivor- 
ship, has  the  absolute  and  unlimited  control  over  the 
property^  and,  should  he  become  involved  in  difficulties, 
he  is  under  a  strong  temptation  to  sustain  his  credit  by 
resorting  to  a  fund,  of  which  he  can  with  certainty  pos- 
sess himself,  and  without  the  fear  of  immediate  detection. 
The  fallacious  hope  of  replacing  the  money  before  the 
day  of  payment  arrives  has  lulled  the  conscience  of 
many,  not  the  worst  of  mankind,  when  suffering  under 
the  pressure  of  poverty.  There  can  be  no  objec- 
tion to  the  appointment  of  a  single  trustee,  where, 
as  in  uses  to  bar  dower,  the  trust  reposed  in  him  is 
merely  a  nominal  confidence ;  but  where  the  adminis- 
tration of  the  trust  involves  the  receipt  and  custody 

{y)  Lamplugh  ▼•  Lamplugh,   1  283;  and  see  King  y,  Denison^  t 

P.  W,  112;  BUnkhamey.  Feast,  2  .  V.  &  B.  278. 

Yes.  80 ;  Mumrna  v.  Mumma,  2  (s)  Qilb.  on  Uses,  48. 

Vern.    19;    Taylor  v.   Taylor,  1  (a)  Fish  v.  Klem,  2  Met.  148. 
Atk.  886;  Smith  ▼.  King,  16  East, 
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of  money^  the  safeguard  of  at  least  two  trustees  ought 
never  to  be  dispensed  with.  And,  on  the  death  of 
one  of  the  original  trustees,  no  time  should  be  lost  in 
restoring  the  fiind  to  its  proper  security  by  the  substi- 
tution of  a  new  trustee — a  precaution,  it  is  feared,  but 
too  frequently  neglected  from  motives  of  delicacy ;  the 
surviving  trustee  is  sensitive,  and  conceives  his  honesty 
is  called  into  question,  and  the  cestuis  que  trust,  often  too 
ignorant  of  the  world  to  see  the  necessity  of  taking  pre- 
cautions against  fraud,  are  apt  to  suspect  their  legal 
adviser  of  a  wish  to  create  business  at  the  expense  of  the 
estate.  To  guard  against  the  constant  recurrence  of 
appointment  of  new  trustees,  it  is  common,  at  least  where 
the  property  is  considerable,  to  appoint  four  trustees 
originally;  for  then,  on  the  decease  of  the  first,  or  even 
a  second  trustee,  an  immediate  substitution  is  not  very 
material,  for  so  long  as  the  plural  number  remains,  the 
necessary  check  is  preserved.  In  the  case  of  stock,  it  is 
a  rule  with  the  Bank  not  to  allow  a  fund  to  be  trans- 
ferred into  the  names  of  more  than  four  joint  proprietors. 
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CHAPTER  VII. 


OF  VESTING  THE  LEGAL  ESTATE  IN  THE  TRUSTEE. 


IN  the  case  of  a  simple  trusty  as  the  statute  of  Henry 
the  8th  operates  upon  the  first  use^  whether  designated 
in  the  instrument  as  a  use  or  trusty  if  a  conveyance  or 
devise  be  to  A.  and  his  heirs  '^  in  trust"  for  B.  and  bis 
heirs,  the  possession  m\\  be  executed  in  B.  (a) ;  and  the 
statute  must  operate,  notwithstanding  the  intention  of 
the  settlor  to  the  contrary,  for  the  will  of  the  subject 
cannot  control  the  express  enactment  of  the  Legisla- 
ture (6).  In  order,  therefore,  to  prevent  the  legal  estate 
from  being  executed  in  the  cestui  que  trust,  it  is .  neces- 
sary  to  vest  in  the  trustee  not  only  the  ancient  common 
law  fee,  but  also  the  primary  use,  as,  by  conveying  or 
devising  ''  to  the  trustee  and  his  heirs  to  the  use  of  the 
trustee  and  his  heirs  (c),"  or  ''  unto  and  to  the  use  of  the 


(a)  As  in  Austen  v.  Taylor,  1 
Ed.  361 ;  Robinson  ▼•  Gretff  9  East, 
1,  &c.  See  BrougJUon  v.  LangUy^ 
2  Salk.  679. 

(&)  See  Carwardine  v.  Carwar^ 
dine,  1  Ed.  36.  In  Gregory  v. 
Henderson,  4  Taunt.  772,  Judges 
Chambre  and  GKbbs  laid  a  stress  on 
tbe  testator's  intent,  but  Judge 
Heath    referred  the    case  to   the 


true  principle,  viz.  that,  the  trus- 
tees having  a  duty  to  perform,  it 
was  a  trust  special,  and  so  out  of 
the  statute. 

(c)  Robinson  v.  Comyns,  Rep.  t, 
Talb.  164;  Aitomey-General  v. 
SeoU,  Id.  138;  Hopkins  v.  Hop- 
kins,  1  Atk.  589,  per  Lord  Hard- 
wicke. 
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trustee  and  his  heirs  (d)  f  for,,  although  by  this  form  of 
limitation  the  trustee  iinll  be  in  by  the  common  law,  yet, 
aathe  use  and  the  possession  are  both  vested  in  the  trus- 
tee, the  trust  over,  as  not  being  the  primary  use,  will  not 
be  affected  by  the. statute. 

But  special  trusts;  are  not  within  the  purview  of  the 
act  {e) ;  and  therefore,  if  any  agency  be  imposed  on  the 
trustee,  as  by  a^  limitation  to  A.  and  his  heirs,  upon  trust 
to  pay  the  rents  (/),  or  to  convey  the  estate  {g),  or  any 
control  is  to  be  exercised,  or  duty  to  be  performed,  as 
upon  trust  to  apply  the  rents  to  a  person's  mainten- 
ance (A),  or  in  making  repairs  (i),  to  hold  for  the  separate 
use  of  a  feme  covert  (A),  or  to  preserve  contingent  re- 
mainders (/),  and  a  fortiori  if  to  raise  a  sum  of  money  (m), 
or  to  dispose  of  by  sale  (n),  in  all  these  cases,  as  the 
trust  is  of  a  special  character,  the  operation  of  the  statute 
of  uses  is  effectually  excluded. 

But  if  the  trustees  be  simply  to  ''  permit  and  suffer  A.  to 
receive  the  rents  (o),"  or  the  legal  estate  be  limited  to  the 


(<2)  Doe  V.  Piusingham,  6  B.  & 
C.  305. 

(e)  See  Introduction;  and  see 
Wright  V.  Pearson,  1  Ed.  125; 
MoH  ▼.  Buxton,  7  Yes.  201 . 

(/)  Robinson  v.  Grey,  9  East,  1 ; 
Symson  v.  Turner,  1  Eq.  Ca.  Ab. 
383,  note,  3rd  resolution;  Garth 
▼.  Baldwin,  2  Yes.  646;  and  see 
NevU  V.  Saunders,  1  Yem.  415; 
Jones  y.  Lord  Say  ^  Seal,  1  Eq. 
Ca.  Ab.  383. 

(g)  Garth  v.  Baldwin,  2  Yes. 
646,  &c. 

(h)  Sylvester  v.  Wilson,  2  T.  R. 
444. 


(0  Shapland  v.  Smith,  1 B.  C.  C. 
75. 

(*)  Hartfm  v.  Harton,  7  T.  R. 
652;  and  see  Nevil  v.  Saunders, 
1  Yern.  415;  Jones  ▼.  Lord  Say 
4*  Seal,  1  Eq.  Ca.  Ab.  383. 

(0  Biscoe  V.  Perkins,  1 V.  &  B. 
485. 

(to)  Wright  v.  Pearson^  1  Ed. 
119;  Stanley  v.  Lennard,  1  Ed.  87. 

(»)  Bagshaw  v.  Spencer,  1  Yes. 
142. 

(o)  Broughton  v.  Langley,  1  Eq. 
Ca.  Ab.  383;  S.  C.  2  Salk.  679; 
overruling  Burchett  v.  Durdant,  2 
Yent.  311;    Right  t.  Smith,  12 
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trustees  charged  mth  debts,  and  subject  thereto  in  trust 
for  A.,  but  no  direction  to  the  trustees  personally  to  pay 
the  debts  (/?),  here,  as  the  trustees  have  no  agency  as- 
signed to  them,  but  merely  stand  seised  in  trust,  the 
statute  will  operate,  and  execute  the  possession  in  A. 

Where  the  trust  was  *'  to  pay  unto  or  permit  and 
suffer  a  person  to  receive "  the  rents,  as  the  former  words 
would  have  created  a  special  trust,  and  the  latter  would 
have  been  construed  a  use  executed  by  the  statute,  the 
Court  determined,  for  want  of  a  better  reason,  that  the 
former  or  latter  words  should  prevail,  as  the  instrument, 
in  which  they  were  found,  happened  to  be  a  deed  or  a 
will  iq). 

East,  455  ;   Wagsiaff  v.  Smith,  9  3  B.  &  P.  175;  Jones  v.  Lord  Say 

Ves.  524,  per  Sir  W.  Grant ;  Gre-  ^  Seal,  8  Vin.  262.     In  tMs  case 

gory  v.  Henderson,  4  Taant.  773,  the  remainder  was  given  to   the 

per  Heath,  J. ;  Warter  v.  Hutching  trustees  upon  trust  subject  to  the 

son,  5  Moor.  143;  S,  C,  1  B.  &  C.  annuities,  and  was  held  to  be  exe- 

721.  cuted. 
(p)  Kenrick  v.  Lord  Beauclerk,         (q)  Doe  v.  Biggs,  2  Taunt.  109 
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WHO  MAY  BE  CESTUI  QUE  TRUST. 


On  the  principle  of  cequitas  sequitur  legem,  those  per- 
sons only,  who  may  purchase  the  legal  estate,  may  become 
purchasers  of  the  equitable. 

It  is  laid  down  by  Chief  Baron  Gilbert,  that  the  King 
cannot  have  a  feoffee  to  his  use,  because  he  cannot  take 
but  by  matter  of  record;  but,  if  the  use  be  found  by 
office  upon  record,  then  he  may  take  (a).  But  Lord 
Bacon  seems  to  have  thought,  that  the  purpose  of  the 
inquest  was  not  to  make,  but  to  Jind  the  title ;  for  he 
says,  "  It  behoveth  both  the  declaration  of  the  use,  and 
the  conveyance  itself,  to  be  matter  of  record,  because  the 
King's  title  is  compounded  of  both.  I  say,  not  appearing 
of  record,  but  by  conveyance  of  record ;  and,  therefore, 
if  I  covenant  with  J.  S.  to  levy  a  fine  to  him  to  the 
King's  use,  which  1  do  accordingly,  and  the  deed  of 
covenant  be  not  inroUed,  and  the  deed  be  found  by  of- 
fice, the  use  vesteth  not ;  e  converso  inroUed.  If  I 
covenant  with  J.  S.  to  enfeoff  him  to  the  King's  use, 
and  the  deed  be  inrolled,  and  the  feofiment  be  found  by 
office,  the  use  vesteth  (not) ;  but  if  I  levy  a  fine,  or  suf- 
fer a  recovery  to  the  King's  use,  and  declare  the  use  by 
deed  of  covenant  inrolled,  though  the  King  be  not  a 

(fl)  Gilb.  on  Uses,  44,  204. 


106 


WHO  MAY  BE  CESTUI  QUE  TRUST.  \jCa.  VIII. 


party,  yet  the  use  is  good  enough  (b)"  If  the  law  be 
thus,  the  abolition  of  fines  and  recoveries  may  have  created 
a  difficulty  of  declaring  a  trust  to  the  King. 

A  corporation  may  be  a  cestui  que  trust,  but  not  of 
lands  without  a  licence  from  the  Crown,  for  otherwise 
there  would  be  an  evasion  of  the  Statutes  of  Mort- 
main (c). 

A  trust  of  real  estate  may  be  declared  to  an  alien  (ji) ; 
but  it  seems  he  cannot  compel  the  execution  for  his  own 
benefit  (e),  it  being  contrary  to  the  policy  of  the  law, 
that  an  alien  should  plead  or  be  impleaded  touching 
lands  in  any  court  in  the  kingdom  (/);  and  the  King  on 
inquest  found  shall  be  entitled  to  the  trust  by  fbrfeitiffe, 
for  the  mischief  is  the  same  as  if  the  alien  had  pur- 
chased the  lands  themselves  {g) ;  but  the  forfeiture  vests 
not  in  the  King  the  legal  estate  (h),  but  merely  traiifi- 
fers  to  him  the  right  of  suing  a  subpoena  against  the 
trustee  in  equity  (i). 

It  is  sometimes  a  question,  and  not  very  easy  to  be 
determined,  who  is  the  actual  cestui  que  trusts 

In  a  case  before  Lord  Keeper  Bridgman  it  was 
doubted,  whether  a  conveyance  for  payment  of  debts,. 
meuie  voluntarily,  and  no  creditors  named  in  the  deed,  was 
revocable  by  the  grantor,  and  the  Court,  with  the  assist- 


(6)  Bacon's  Law  Readings,  349. 

(c)  See  Shepp.  Touch.  509. 

{d)  See  Godfrey  v.  Dixon, 
Godb.  275  ;  but  see  Br.  Feff.  al 
us.  339.  a,  pi.  29. 

(e)  King  y.  Holland,  Al.  16, 
per  Bacon,  J. ;  S,  C.  Styl.  21, 
per  Roll,  J. 

(/)  Gilb.  on  Uses,  43. 

(g)  Attorney-General  v.  Sands, 


Hard.  495,  per  Lord  Hale;.  Four^ 
drin  v.  Gowdey,  3  M.  &  K.  383. 

iji)  King  v.  Holland,  Al.  14; 
Sir  JohnDaek*s  case,  eited  lb.  16; 
Attomeff'General  v.  Sands,  HanL 
495,  per  Lord  Hale. 

(f)  King  v.  Holland,  Al.  16> 
per  Roll,  J. ;  Roll.  Ab.  1*94,  pi. 
8. 
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ance  of  the  judges^  was  clearly  of  opinion^  that  the  deed 
was  founded  on  a  just  and  honest  consideration^  and  die 
creditors  were  cestms  que  trusty  and  might  compel  flie 
execution  (Je).  But  in  a  case  before  Lord  Eldon,  where 
the  creditors  were  scheduled  to  the  deed,  though  netAer 
parties  nor  privy  to  it,  the  instrument  was  held  to  be 
•revocable  (/) ;  and  so  it  was  determined  in  a  more  recent 
case^  where  the  creditors  were  parties  to  the  deed,  but 
not  privy  to  it  (m).  And  the  principle,  upon  whfichthe 
modem  doctrine  proceeds,  is  reasonable  enough;  for, 
''Where,**  observed  Sir  L.  Shad  well,  "  a  person  without 
the  privity  of  any  one,  without  receiving  consideration,  and 
without  notice  to  any  creditor,  makes  a  disposition,  as 
between  hhnself  and  trustees,  for  payment  of  debts,  he  is 
merely  directing  the  mode  in  wWch  his  own  property 
shall  be  applied  for  his  own  benefit,  and  the  general 
creditors,  or  the  creditors  named  in  the  schedule,  are 
merely  persons  named  there  for  the  purpose  of  shewing 
how  the  trust  property  shall  be  applied  (»).*'  ''The  deed 
merely  operates,'*  said  Sir  J.  Leach,  "  as  a  power  to  the 
trustees^  which  is  revocable  by  the  debtor,  and  has  the 
same  effect,  as  if  the  debtor  had  delivered  money  to  an 
agent  to  pay  his  creditors,  and,  before  any  payment  made 
by  the  agent,  or  communication  by  him  to  the  creditors, 
had  recalled  the  money  so  delivered  (o).**  And  the  pre- 
sent Lord  Chancellor,  when  Master  of  the  Rolls,  ob- 


(Jc)  Langton  v.   Tracy,   2  Ch.  gate,  2  M.  &  K.  492 ;  Page  v. 

Re.  30  ;    and  see  Leech  ▼•  Leech,  Brown,  4  Russ.  24. 

1  Ch.  Ca.  249.  (n)  Garrard  Y.Lord  Lauderdale, 

(/)   WaUwyn  y.^QmUs,  8  Mer.  3  Sim.  12. 

707;  S.  C.  3  Sim.  1.  (o)  Acton  v.  Woodgate,  2  M.  & 

(m)  Garrard  v.  Lauderdale,  3  K.  495. 
Sim.  1  ;   and  see  Acton  v.  Wood" 
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served,  "In  Waltvyn  v.  C(mtts  and  Garrard  v.  Lord 
Lauderdale  the  character  of  trustee  and  cestui  que  trust 
never  existed  between  the  creditor  and  the  trustees^  for 
the  settlor  himself  was  the  only  cestui  que  trust,  and 
therefore  he  was  entitled  to  direct  the  application  of  his 
own  trust  fund.  The  rule  is  adopted  to  promote  the 
views  and  intentions  of  the  parties.  A  man,  who,  with- 
out any  communication  with  his  creditors,  puts  property 
into  the  hands  of  trustees  for  the  purpose  of  paying  his 
debts,  proposes  only  a  benefit  to  himself,  and  not  to  his 
creditors;  it  would  be  a  result  most  remote  from  the 
contemplation  of  the  debtor,  if  it  should  be  held,  that 
any  creditor,  discovering  the  transaction,  should  be  able 
to  fasten  upon  the  property,  and  invest  himself  with  the 
character  of  cestui  que  truest  (j))" 

The  case  of  Garrard  v.  Lord  Lauderdale  involved  the 
additional  circumstance  of  a  subsequent  communication 
from  the  trustees  to  the  creditors  of  the  contents  of  the 
trust  deed,  but  the  Court  was  of  opinion,  as  appears 
right  upon  principle,  that  the  revocable  nature  of  the 
instrument  was  not  thereby  destroyed  (q). 

Another  instance  of  an  ostensible,  but  not  actual 
cestui  que  trust,  is,  where  the  trustees  are  directed  to  pay 
out  of  the  estate  the  costs  and  charges  of  the  manage- 
ment and  administration  of  the  trust ;  for  the  persons 
employed  by  the  trustees  have,  notwithstanding  that  de- 
claration, no  lien  upon  the  trust  fund,  but  only  a  remedy 
against  the  trustees  upon  the  ground  of  the  contract  (r). 
But  if  the  settlor  expressly  desire  that  A.  B.  shall  be 

{p)  Bill  V.  Cureton,  2  M.  &  K,      v.  fVoodgate,  2  M.  &  K.  495. 
511.  (r)   WorraU  7.  Harford,  SVti, 

(q)  See  Garrard  v.  Lord  Lau-      4. 
derdalCf  3  Sim.  12  ;  but  see  Aclon 
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employed  as  agent  at  the  usual  fees^  shewing  an  intention 
of  conferring  a  beneficial  appointment  upon  him,  in  such 
case  A.  B.  b  a  cestui  que  trust,  and  cannot,  during  good 
behayiour,  be  dismissed  from  the  office  (s). 

{s)  Lawless  v.  ShaWf  Lloyd  &  Goold,  154. 
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WHAT  CONSIDERATION  WILL  SUPPORT  THE  TRUST. 


Of  course  the  trust  will  be  executed^  wherever  there  is 
a  valuable  consideration ;  but^  where  the  settlement  is 
merely  voluntary,  it  is  commonly  supposed,  that,  to  at- 
tract the  jurisdiction  of  the  Court,  there  must  be  what  is 
called  a  transmutation  of  the  possession ;  that  is,  the 
legal  estate  must  be  put  out  of  the  settlor,  and  vested  in 
some  third  person,  as  trustee ;  but  perhaps,  upon  exami- 
nation of  the  authorities,  the  validity  of  the  trust  will  be 
found  to  resolve  itself  into  the  question,  whether  or  no 
the  trust  was  at  first  perfectly  created. 

"  If,"  said  Lord  Eldon, ''  you  want  the  assistance  of 
the  Court  to  constitute  you  cestui  que  trust,  and  the  in- 
strument be  voluntary,  you  shall  not  have  that  assistance; 
as,  upon  a  covenant  to  transfer  stock,  &c.,  if  it  rest  in 
covenant,  and  be  purely  voluntary,  the  Court  will  not 
execute  it ;  but  if  the  party  have  completely  transferred 
stock,  &c.,  though  it  be  voluntary,  yet,  the  legal  convey- 
ance being  effectually  made,  the  equitable  interest  will 
be  enforced  in  this  Court ;"  and  then,  in  answer  to  the 
objection,  that  where  the  legal  estate  had  again  become 
vested  in  the  author  of  the  trust,  the  Court  would  not 
act,  his  Lordship  observed — "  He  doubted  whether  that 
doctrine  would  apply,  where  the  trust  was  originally  well 
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created,  and  did  not  merely  rest  in  engagement  to  create 
it  (a)."  And  many  years  after,  his  Lordship  expressed 
bimself  in  similar  terms — "  The  distinction/'  he  said,  *'  is 
settled,  that,  in  the  case  of  a  contract  merely  voluntary, 
the  Court  will  do  nothing ;  but  if  it  do  not  rest  in  vo- 
luntary agreement,  but  an  actual  trust  be  created,  the 
Court  does  take  jurisdiction  (6)." 

InEx  parte  Pye{c)  his  Lordship  was  still  more  explicit, 
and  made  it  perfectly  clear,  in  what  sense  his  former  ob* 
servations  were  meant  to  be  understood.  J.  M.  had  autho- 
rized C.  D.  to  purchase  an  annuity  for  M.  G.  G.  for  life. 
The  annuity  was  purchased,  but  in  the  name  of  J.  M.,  who 
thereupon  sent  over  a  power  of  attorney  to  transfer  the 
annuity  into  the  name  of  M.  G.  G.  Before  the  commis- 
sion could  be  executed,  J.  M.  died,  but  Lord  Eldon  de- 
termined, that  a  vidid  trust  had  been  created.  '^  The 
question,'*  he  said,  **  involves  the  point,  whether  the  power 
of  attorney  amounts  here  to  a  declaration  of  trust.  It  is 
clear,  that  this  Court  will  not  assist  a  volunteer ;  yet,  if 
the  act  is  completed,  though  voluntary,  the  Court  will 
act  upon  it.  It  has  been  decided,  that,  upon  an  agree- 
ment  to  transfer  stock,  this  Court  will  not  interpose,  but, 
if  the  party  had  declared  himself  to  be  the  trustee  of  the 
stock,  it  becomes  the  property  of  the  cestui  que  trust 
without  more,  and  the  Court  will  act  upon  it.  From  the 
documents  before  me  it  does  appear,  that,  though  in  one 
sense  this  may  be  represented  as  the  testator's  personal 
estate,  yet  he  has  committed  to  writing  what  seems  to 
me  a  sufficient  declaration,  that  he  held  this  part  of  the 
estate  in  trust  for  the  annuitant." 

(a)  EiUson  v.  Ellison,  6  Yes.      Yes.  99. 
662.  (c)  18  Yes.  140. 

{b)  Pulvertoft  v.  Pulvertoft,  18 
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Sir  W.  Grant  appears  to  have  concurred  in  the  same  doc- 
trine, for,  "The  Court,"  he  said,  "will  not  interfere  to  give 
perfection  to  the  instrument ;  hut  when  the  trust  is  created, 
no  consideration  is  essential,  and  the  Court  will  execute 
it,  though  voluntary  (d)"  And  again  in  Antrobus  v. 
Smith  {e\  where  a  Mr.  Crawfurd  had  written  on  the 
hack  of  a  receipt,  "  I  hereby  assign  to  my  daughter  all 
my  interest  in  the  Clyde  and  Forth  Navigation,"  and,  the 
paper  not  passing  the  legal  possession.  Sir  S.  Romilly 
contended,  that  it  nevertheless  amounted  to  a  declara- 
tion of  trust.  Sir  W.  Grant  apparently  admitted  the  prin- 
ciple, that  a  declaration  of  trust,  intended  to  he  such,  would 
have  been  executed  by  the  Court;  for  he  observed, 
that  Mr.  Crawfurd  was  no  otherwise  a  trustee,  than  as 
any  man  might  be  called  so,  who  professes  to  give  pro- 
perty by  an  instrument  incapable  of  conveying  it ;  he 
was  not  in  form  declared  a  trustee,  nor  was  that  mode 
of  doing  what  he  proposed  in  his  contemplation ;  he 
meant  a  gift ;  he  said  he  assigned  the  property,  but  it 
was  a  gift  not  complete. 

The  decision  in  this  case  by  Sir  W.  Grant  may  at  first 
sight  appear  not  easily  reconcileable  with  Lord  Eldon^s 
determination  in  Ex  parte  Pye,  but  between  the  two 
cases  there  was  this  substantial  distinction.  In  Antrobus 
V.  Smith  the  act  was  not  complete,  and  therefore  the 
Court  could  not  complete  it ;  but  in  Ex  parte  Pye  the 
gift  was  perfected  as  soon  as  the  agent  had  laid  out  the 
money  in  the  purchase  of  the  annuity.  Had  the  pur- 
chase been  made  in  the   name  of  J.  M.  as  beneficial 

{d)  Sloanev.Cadogan^A^^enL      teen  y.  Missing ,  1  Mad.  183,  185; 
to  Vend,  and  Purch.  No.  24.  Bolton  v.  Bolton^  stated  infra;  For- 

(e)  12  Yes.  39;  and  see  Cot-     tescue  v.  BameU,  3  M.  &  K.  36. 
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owner,  the  execution  of  the  power  of  attorney^  as  it  failed 
to  transfer  the  possession,  would  not  have  been  a  valid 
declaration  of  trust,  but  the  purchase  was  made  in  the 
name  of  J.  M.  as  trustee  for  the  annuitant,  and  the 
power  of  attorney  and  other  documents  were  read,  not 
as  instruments  originating  the  trust,  but  as  proofs  of  the 
trust  which  had  been  previously  created. 

It  is  quite  clear,  that,  if  there  be  a  transmutation  of 
the  possession  in  the  first  instance,  and  the  property 
afterwards  get  back  into  the  hands  of  the  settlor,  he 
cannot  profit  by  that  accident  to  appropriate  the  bene- 
ficial ownership  (/) ;  and  if  a  person  be  possessed  of  an 
equitable  reversionary  interest  {g),  or  generally  of  any 
equitable  interest  whatsoever  (A),  and  assign  it  to  a  trus- 
tee for  another,  the  new  cestui  que  trust  may  compel  the 
execution  of  the  settlement,  though,  as  regards  the  legal 
estate,  there  was  no  transmutation  of  possession,  for  there 
was  all  the  transmutation  of  possession,  of  which  the 
property  was  capable  (t). 

J.  B.  had  executed  a  voluntary  assignment  to  trustees 
of  a  policy  of  assurance,  and  had  covenanted  to  pay  the 
premiums.  The  trustees  had  omitted  to  give  notice  to  the 
office,  and  afterwards  J.  B.  surrendered  the  policy,  with 
a  bonus  that  had  been  declared  upon  it,  for  valuable 
consideration,  and  converted  the  proceeds  to  his  own 
use.  The  surviving  trustee  filed  a  bill  against  J.  B.  to 
compel  him  to  give  security  for  the  amount  insured,  and 
for  the  value  of  the  bonuses  declared,  or  which  might 
have  been  declared  had  the  policy  not  been  surrendered. 

(/)  EUison  ▼.  Ellison^  6  Vea.  (A)  Cotteen  v.  Missing^  1  Mad. 

656.  176. 

{g)  Sloane  v.  Cadogan^  Appen  J.  (i)  Sloave  v.  Cadogan,  Append. 

to  Vend,  and  Purcb.  No.  24.  to  Vend,  and  Purcb.  No.  24. 

I 
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Sir  J.  Leach,  in  decreeing  to  that  effect,  observed, ''  Tke 
gift  of  tlie  policy  appears  to  me  to  have  been  perfectly 
complete,  for  nothing  remained  to  be  done  by  the 
grantor,  nor  could  he  have  done  what  he  afterwards 
did  to  defeat  his  own  grant,  if  the  trustees  had  given 
notice  of  the  assignment  to  the  assurance  office.  The 
question  turns  simply  upon  whether  any  act  remained  to 
be  done  by  the  grantor,  which,  to  assist  a  volunteer, 
this  Court  would  not  compel  him  to  do.  I  am  of  opi* 
mon,  that  no  act  remained  to  be  done  to  complete  the 
title  of  the  trustees.  They  ought  to  have  given  notice 
of  the  assignment,  but  their  omission  to  give  notice  of 
the  assignment  cannot  affect  the  cestms  que  trust  (Jc)J* 

But  where  a  voluntary  settlement  by  way  of  trust  has 
been  originally  well  created,  it  is  liable,  like  a  settlement 
of  the  legal  estate,  to  be  defeated  by  a  subsequent  sale 
to  a  purchaser,  even  with  notice.  And  the  cestui  que  trust 
can  neither  obtain  an  injunction  against  l^e  sale,  though 
the  se^lement  was  founded  on  meritorious  consideration, 
as  a  provision  for  a  wifi^  or  child  (/),  nor  can  follow  the 
estate  into  the  hands  of  the  purchaser  (m),  nor  charge 
him  with  misapplication  of  the  purchase  money,  if,  with 
notice  of  the  voluntary  settlement,  he  paid  it  to  the 
vendor  (»),  nor  can  come  upon  the  settlor  himself  to 
compensate  the  cestuis  que  trust  for  their  loss  (o).    How- 

{k)  Fortescue  ▼.  Bamett,  3  M.  pare  Leach  v.  Dean  (1  Cb.  Re.  146) 

&  K.  86.  with  Pulvertofi  v.  Pvlverioft,  18 

Q)  Puherioft  v.  Puherioft,  18  Ves.   91;   and  see    18  Ves.  92, 

Ve».  84.  note  (b). 

(fn)  Williamson  v.  Williamson^  1  (o)  Williamson  v.  Codrington^  I 

Yes.  516,  per  Lord  Hard wicke.  Yes.  516,  per  Lord  Hardwicke; 

{n) Evely n't, Templar ^ 2"^. CC.  but  see  Leach  v.  Dean^  1  Cb.  Re. 

148;  and  see  Pulvertofi  v.  Pulver-  146 ;  ^S*.  C.  cited  Ptdvertoft  y.  Pul- 

tofl,  18  Yes.  91,   93;    Buckle  v.  vertofiy  18  Yes.  91. 
Mitchell,  18  Yes.  112  ;  but  com- 
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ever,  the  trust  will  be  executed  by  the  Court  until  the 
estate  be  actually  sold  {p),  and  the  author  of  the  settle- 
ment, if  he  contract  for  the  sale,  cannot  himself  file  a 
biU  to  enforce  the  specific  performance  {q). 

Chattels  personal  (in  which  respect  they  differ  from  chat- 
tels real  (r))  are  not  within  the  statute  of  27  Eliz.  c.  4,  re- 
lating to  purchasers,  and  therefore  a  settlement  of  chat- 
tels personal  cannot  be  defeated  by  a  subsequent  sale  {s). 
But  the  statute  of  13  Eliz.  c.  5,  extends  to  every  de- 
scription of  personalty,  and,  therefore,  a  settlement  of 
chattels,  whether  real  or  personal,  by  one  indebted  at 
the  time  will  be  void  as  against  creditors  (f). 

As  every  agreement  under  hand  and  seal  carries  a 
consideration  upon  the  face  of  it,  and  will  support  an 
action  at  law,  the  inference  has  not  unfrequently  been 
drawn,  that  equity,  at  least  in  former  times,  would  have 
specifically  executed  such  an  instrument  in  favour  of  volun- 
teers. But  the  doctrine  is  at  once  contradicted  by  the 
circumstance,  that  equity  would  not  have  enforced  a 
covenant  to  stand  seised  to  the  use  of  a  stranger ;  and,  if 
we  examine  the  authorities,  we  shall  find  there  is  very 
little  ground  in  support  of  the  position.  In  Wiseman 
v.  Roper  {u)  the  covenant  was  entered  into  for  the  pur- 
pose of  reconciling  family  differences — a  consideration 
always  held  to  be  good.    Beard  v.  Nutthall  {x)  was  the 

(jj)  Pulvertoft  V.  Pulvertoft,  18  authority  of  SirW.  Grant  in  Sloane 

Ves.  94.  V.  Cadogatif  Append,  to  Vend,  and 

(q)  Johnson  v.  Legard,  Turn.  &  Purch.,  but   the  dictum  does  not 

Riiss.  294 ;   Smith  v.  Garland,  2  appear. 
Mer.  123.  (0  Fletcher  v.  Sidley,  2  Vern. 

(r)  Saunders  v.  Dehew,  2  Vern.  490  ;  Taylor  v.  Jones^  2  Atk.  600. 
272,  second  note.  (u)  1  Ch.  Re.  158. 

(*)  Jones  V.  Croueher,  1  Sim.  &  (x)  i  Vern.  427. 

Sta.  315  ;  this  case  cites  also  the 

i2 
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case  of  a  bond  from  a  husband  to  the  wife^  which  is  not 
an  agreement  to  do  a  future  act^  but  the  perfect  creation 
of  a  present  debt  In  Husband  v.  Pollard  (jf)  a  lease 
was  assigned  to  a  volunteer  with  a  covenant  to  renew, 
and  a  court  of  equity  compelled  the  execution  of  the 
covenant  as  incidental  to  the  lease.  In  other  cases  the 
covenant  has  been  enforced  in  order  to  avoid  circuity,  in- 
asmuch as  the  trustees^  with  whom  the  covenant  was 

• 

entered  into,  might  have  recovered  at  law,  not  merely 
nominal  damages,  but  the  full  value  of  the  estate  {£)•  At 
all  events,  it  is  well  settled  at  the  present  day,  that  a 
voluntary  covenant  will  not  be  specifically  executed  (a). 

It  is  said,  that,  where  the  trust  is  imperfectly  declared, 
the  Court  will  not  necessarily  insist  upon  a  valuable  con- 
sideration, but  will  also  act  upon  meritorious  considera- 
tion,  as  payment  of  debts,  or  provision  for  a  wife  or 
child. 

« 

The  covenant  to  stand  seised  to  uses,  and  the  jurisdic- 
tion of  the  Court  in  supplying  surrenders,  and  aiding  the 
defective  execution  of  powers,  have  generally  been  re* 
ferred  to  as  establishing,  or  at  least  countenancing, 
this  doctrine. 

As  regards  the  covenant  to  stand  seised  to  uses,  it 
is  evident  that  mere  meritorious  consideration  was  not 
a  sufficient  ground  to  attract  the  jurisdiction  of  the 
Court ;  for  no  use  would  have  arisen  in  favour  of  a  wife 
or  child,  unless  there  had  been  a  covenant.     *'  There  are 

(y)  Cited  Randal  v.Randal,^ 'P.  {a)  Fursaker  t.  Robinson^  Pr. 

W.  467.  Ch.  475 ;  Evelyn  v.  Templar,  2  B. 

(»)  Vernon  ▼.  Vernon,  2  P.  W.  C.  C.  148  ;   Coiman  v.  Sarel,  SB. 

594;  Goring  v.  Nasht  S  Aik,  186,  C.  C.  12;    and   see  Pulvertoft  y« 

2nd  ground ;  S.  C.  cited  1  Vcs.  513;  Puhertoftj  1 8  Ves.  93, 
Stephens  v.  Trueman,  1  Yes.  73. 


CH.  IX.)]  SUPPORT  THE  TRUST.  117 

several  ways  in  the  law/'  said  Lord  Chief  Justice  Holt, 
''  for  declaring  of  uses,  whether  upon  transmutation  of 
possession  or  without  it.     If  a  use  be  declared  upon 
transmutation  of  possession,  as  in  a  fine  or  feoffment,  it 
is  sufficient  for  the  party  on  the  transmutation  to  de- 
clare, that  the  use  shall  be  to  such  a  party,  and  of  such 
an  estate ;  but  if  a  use  arise  without  transmutation  of 
possession,  the  use  then  does  not  arise  by  virtue  of  any 
declaration  or  appointment,  but  there  must  be  some 
precedent  obligation  to  oblige  the  party  declaring  the 
use,  which  must  be  founded  on  some  consideration ;  for 
a  use,  having  its  foundation  generally  on  grounds  of 
equity,  could  not  be  relieved  in  Chancery  without  trans- 
mutation of  possession,  or  an  agreement  founded  on  a 
consideration ;  and  therefore,  if  bargain  and  sale  were 
made  of  a  man's  lands,  on  the  payment  of  the  money  the 
use  would  have  arisen  witl^out  deed  by  parol ;  but  ^if  the  we 
was  in  consideration  ofblood,then  it  could  not  arise  by  parol 
agreement  without  a  deed,  because  that  agreement  was  not 
an  obliging  agreement — it  wanted  a  consideration,  and 
therefore,  to  make  it  an  obliging  agreement,  there  wa^  ne- 
cessity of  a  deed  (by*  Thus,  if  equity  be  governed  by  the 
strict  analogy  of  uses,  the  Court  cannot  act  upon  merito- 
rious consideration  where  the  contract  is  by  parol ;  and 
though,  where  the  agreement  is  under  seal,  the  argument 
of  analogy  applies,  yet  it  follows  not,  that  equity  will 
now  rabe  a  trust,  because  formerly  it  would  have  created 
a  use :  a  bargain   and  sale   for  5^.   consideration  still 
operates  by  way  of  conveyance  to  transfer  the  estate ; 
but,  should  the  bargain  and  sale  be  void  as  such  for  want 

{b)  Jones  v.  Mcrley^  12  Mod.  161. 
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of  an  indenture^  or  an  indenture  duly  inrolled,  it  could 
not  be  argued,  that  the  agreement  at  the  present  day 
would  be  specifically  executed  upon  the  basis  of  a  trust. 
Besides,  if  equity  were  governed  by  the  analogy  of  uses, 
the  covenant  would  form  a  lien  upon  the  estate,  and 
convert  the  settlor  into  a  trustee;  but  Sir  W.  Grant, 
in  a  case  that  will  be  cited  presently,  was  clearly  of 
opinion,  that  the  contract  could  not  be  enforced  against 
the  settlor  himself  (c) ;  and,  where  a  person  conveyed 
copyholds  by  deed,  and  the  grantee  filed  a  bill  against 
the  settlor's  heir,  his  Honour  decided,  that  the  plaintiff 
was  not  entitled  to  call  upon  the  heir  as  a  trustee  to 
surrender,  but  directed  an  inquiry  whether  the  heir  was 
provided  for(^:  and  of  the  same  opinion  was  Lord 
Hardwicke  in  a  similar  case  of  freeholds  (e).  It  may 
further  be  remarked,  that,  if  the  covenant  to  stand  seised 
to  uses  \vere  now  to  regulate  th^  administration  of  trusts, 
there  would  be  no  ground  for  extending  the  relief 
to  creditors,  who,  however,  it  is  admitted  on  all  hands, 
are  equally  entitled  to  the  benefit  of  meritorious  consi- 
deration. And  the  covenant  to  stand  seised  to  uses  ex- 
tended, we  must  remember,  not  only  to  a  wife  and  child, 
but  also  to  brothers,  nephews,  and  cousins ;  but  who,  at 
the  present  day,  would  think  of  admitting  the  same 
latitude  in  the  execution  of  a  trust  ? 

With  respect  to  the  jurisdiction  of  the  Court  in 
supplying  surrenders  of  copyholds,  the  principle  upon 
which  the  relief  is  founded  appears  to  be  this :  that,  as  the 
heir  was  never  meant  by  the  law  to  take  otherwise  than 

(c)  AniTohus  v.  Smith,  12  Ves.      Ves.  294. 

39.  (e)  Goring  v.  Nash^  3  Atk.  186 ; 

(d)  Rodgers    v.   Marshall,    17      see  188, 192. 
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in  default  of  the  ancestor's  will^  if  the  ancestor  manifest 
anj  intention  in  favour  of  a  meritorious  object,  the 
Court  will  not  suffer  the  mere  want  of  form  to  carry  a 
benefit  to  the  representative.  '^I  have  looked/'  said 
Xord  Alvanley,  *'  at  all  the  cases  I  can  find,  upon  what 
principle  this  Court  goes  in  supplying  a  defect.  It  is 
this: — whenever  a  man,  having  power  over  an  estate, 
whether  ownership  or  not,  in  discharge  of  moral  or  na- 
tural obligation  shews  an  intention  to  execute  such 
power,  the  Court  will  operate  upon  the  conscience  of  the 
heir  to  make  him  perfect  this  intention.  This  is  not  to 
be  confounded  with  the  case  of  the  heir's  being  disin- 
herited by  a  will  of  freeholds  not  duly  executed  ;  there  is 
no  will  at  all ;  the  Court  cannot  see  there  is  such  an 
instrument ;  but  whenever  there  is  such  a  power,  it  has 
been  executed  (/)." 

The  ground,  upon  which  the  Court  aids  the  defective 
execution  of  powers,  will  be  found  upon  examination  to 
be  precisely  that  upon  which  it  supplies  the  surrenders 
of  copyholds.  The  power,  to  the  extent  to  which  it  may 
be  exercised,  is  regarded  in  equity  as  part  of  the  domi- 
nion*^— ^as  a  portion  of  the  actual  estate  ;  and  the  donee 
of  it  is  pro  tanto  the  bond  fide  owner  of  the  property, 
while  the  remainderman  is  a  quoii  heir,  who  takes  in  de- 
fault of  the  donee's  disposition  (^).  The  only  distinction 
between  an  actual  heir  and  the  remainderman  is  this, 
that  the  former  is  so  constituted  by  course  of  law,  while 
the  latter  is  a  quad  heir  specially  appointed  by  the  will 
of  the  settlor.      Thus,  in  aiding  the  defective  execution 

(/)  Chapman  v.  Gibion,  3  B.  (^)  See  Holmes  v.  Coghill,   12 

C.    C.    230;    and    see  Ellis    v.  Ves.  213;   Coventry  v,  Coventry , 

Nimmo^     Lloyd    &   Goold,    341,  at  the  end  of  Francis's  Maxims  of 

348.  Equity. 
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of  powers^  the  Court  says,  as  in  supplying  surrenders. 
The  donee  of  the  power,  who  is  the  owner  of  the  pro- 
perty to  the  extent  of  that  power,  has  indicated  an  in- 
tention of  providing  for  a  meritorious  object ;  and  the 
remainderman,  who  is  a  kind  of  heir,  shall  not,  through 
want  of  form,  run  away  with  the  estate  from  those  who 
are  much  better  entitled. 

With  these  preliminary  remarks  we  proceed  to  an 
examination  of  the  cases. 

In  Ventris  we  find  a  note,  that, ''  If  a  man  make  a  vo- 
luntary conveyance,  and  there  is  a  defect  in  it,  so  as  it 
cannot  operate  at  law,  the  Court  will  not  decree  an  ex- 
ecution thereof ;  but  sometimes  it  has  been  decreed  when 
it  is  intended  a  provision  for  younger  children  (h)/*  As  the 
remark  is  addressed,  not  to  children  generally,  but  only 
to  younger  children,  it  seems  allusion  is  merely^made  to 
the  case  of  supplying  surrenders  of  copyholds  against  an 
eldest  son  otherwise  provided  for. 

Leech  v.  Leech  (i),  as  stated  by  the  reporter,  was  this 
— "  A  father,  tenant  pur  autre  vie,  made  a  lease  for 
mnety^ine  years,  as  was  pretended,  but  was  to  A.  and 
B.  and  their  heirs  habendum  for  ninety-nine  years,  which 
Mr.  Attorney  pressed  was  void,  and  then  the  trust  an- 
nexed to  the  lease  was  void.  The  Lord  Keeper  (Sir 
Orlando  Bridgman),  said,  '  The  trust  is  for  payment  of 
debts,  and  that  shall  support  it.  A  trust  for  payment  of 
debts  generally  is  good  against  an  heir,  though  not  to 
be  maintained  against  a  purchaser/  "  The  marginal  note 
to  the  case  is,  that  ''if  a  trust  be  for  payment  of  debts,  it 
may  support  a  conveyance  otherwise  void.**  But  the  vali- 
dity of  the  conveyance  was  not  called  into  question.  The 

(A)  Note  to  Bonham  ▼.  Neweomb^  2  Vent.  365. 
(i)  1  Ch.  Ca.  249. 
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difficulty  was,  that,  as  the  habendum  for  ninety-nine  years 
was  repugnant  to  the  previous  grant  to  the  trustees  and 
their  heirs,  the  term  had  not  been  legally  created,  and  the 
trustees  took  the  freehold  (Ar).  The  grantor,  supposing  he 
had  limited  a  term,  had  declared  the  trust  of  a  term ; 
and  it  was  argued  by  counsel,  that,  as  there  was  no  term, 
there  could  be  no  trust — a  mere  technical  objection, 
which  the  Court  did  not  hesitate  to  overrule- 
In  Fothergill  v.  Fothergill  (J)  it  was  held  by  Lord 
Keeper  Wright,  and  Sir  J.  Trevor,  M»  R.,  that,  "  when- 
ever a  conveyance  was  made  upon  a  good  consideration, 
if  there  was  any  defect  in  the  execution  of  it,  the  Court 
had  always  supplied  the  defect,  as  in  case  of  a  feoffinent 
to  supply  the  defect  of  livery,  in  devise  of  a  copyhold  to 
supply  the  defect  of  a  surrender,  and  much  more  in  case 
of  a  power."  And  it  was  further  held,  that  "  payment  of 
debts,  provision  for  a  wife  and  children,  marriage  or  pur- 
chases, were  considerations  for  which  the  Court  had 
supplied  such  defects,  and,  though  provisions  for  wife  or 
children  after  marriage  were  not  valuable  considerations, 
yet  they  were  good  considerations,  and  always  helped  in 
that  Court/'  And  agreeably  to  this  view  was  afterwards 
decided  by  Lord  Keeper  Wright  the  case  of  Watts  v. 
BuUas  (m).  J.  S.  had  made  a  voluntary  conveyance  to 
a  brother  of  the  half  blood,  which  was  void  and  defective 
at  law,  and  afterwards  died  without  issue,  and  the  half- 
brother  brought  a  bill  against  the  heir  to  compel  a  con- 
veyance. The  Lord  Keeper  said,  that,  "  as  the  consi- 
deration of  blood  would  at  common  law  have  raised  a 
use,  and  as,  before  the  statute  27  Hen.  8,  such  cestui  que 
use  should  have  compelled  an  execution  of  the  use  in  a 

(*)  See  Shepp.  Touch.  113.  (w)  1  P.  W.  60. 

{f)  Freem.  256. 
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court  of  equity^  so  would  this  imperfect  conveyance 
raise  a  trust  in  respect  of  the  consideration  of  bloody  and 
consequently  it  ought  to  be  made  good."  The  precise 
point  determined  in  this  case,  that  a  constructive  trust 
should  be  specifically  executed  in  favour  of  a  half  brother, 
has  always  been  regarded  as  a  very  extravagant  decision. 
The  Lord  Keeper's  reasoning/'  said  Lord  Hardwicke, 
was  too  large,  owing  to  his  being  then  new  in  the 
Court  (9),  and  pursuing  the  maxims  of  law  too  far  as  to 
the  consideration  of  blood  to  raise  a  use,  for  that  would 
carry  it  to  the  remotest  blood  that  could  raise  a  use  in 
law,  which  this  Court  does  not  regard  (n)"  But,  subject 
to  these  strictures  upon  the  extent  to  which  the  prin- 
ciple was  carried.  Lord  Hardwicke  apparently  admitted 
the  reasonableness  of  a  modified  application  of  the  doc- 
trine. 

•  The  decision  iu  Sear  v.  Ashwell  (o)  would  at  the  pre- 
sent day  be  supported  on  the  ground  of  transmutation  of 
possession,  but  Lord  Hardwicke  both  rested  his  decree 
at  the  time  upon  the  provision  for  younger  children,  and 
afterwards  referred  to  the  case  as  decided  by  him  upon 
that  principle  (p).  One  Atkins,  in  contemplation  of  a 
second  marriage,  made  a  settlement  of  his  real  estate  to 
trustees  for  600  years  in  nature  of  a  mortgage,  with  con- 
dition, that,  if  his  heirs  or  executors  should  pay  300/.  to 
his  eldest  son,  and  200/.  a  piece  to  his  younger  son  and 
daughter,  then  the  term  should  cease.   Atkins  afterwards 

(n)  Goring    v.   Nash,   3  Atk.      Sw.  41 1»  note. 
189.  {p)  Saltern  v.  Melhuish,  Amb. 

(o)  Cited  Gordon  v.  Gordon^  3      251. 

(9)  But  Sir  J.  Trevor,  who  concurred  in  the  decision,  had  been  M.  R. 
for  ten  years. 
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married,  and  sent  for  the  settlement  and  burnt  it.  The 
younger  children  filed  a  bill,  after  the  death  of  Atkins, 
to  have  the  benefit  of  the  settlement,  a  copy  whereof  was 
produced  and  proved.  Lord  Hardwicke  said,  he  was  of 
opinion  they  were  entitled  to  relief,  for  the  settlement 
was  plainly  a  provision  for  younger  children,  who  to 
many  purposes  were  considered  as  purchasers.  It  was 
admitted,  that,  if  the  settlement  was  then  in  being,  the 
children  would  at  all  event  be  entitled,  and,  the  settle^ 
ment  being  for  children  not  otherwise  provided  Tor,  they 
as  such  were  entitled  to  set  up  the  copy. 

In  Bohon  v.  Bolton  (g)  a  person  who  had  no  issue 
but  daughters,  and  was  seised  of  a  remainder  to  his  own 
right  heirs,  executed  a  deed  in  the  following  words — 
*'  1  do  hereby  charge  all  my  estate  with  4000/.  a  piece 
for  all  my  children,  and  I  do  hereby  bind  myself,  my 
heirs  &c.,  in  the  sum  of  25,000/.  to  my  children,  their 
executors  &c.,  if  all  my  estate  at  my  death  be  not  equally 
dhided  among  them.**  The  settlor  afterwards  by  his  will 
disposed  of  the  estate  in  a  manner  at  variance  vnth  the 
deed,  and  the  bill  was  filed  against  the  devisees  of  the 
will  to  have  the  deed  carried  into  effect.  Lord  Hard^ 
wicke  held,  that,  **  as  the  settlement  was  a  provision  for 
children,  there  was  a  kind  of  consideration  for  it,  and  it 
ought  to  take  place  of  all  other  voluntary  settlements,  and 
therefore  of  the  will,  but  not  of  debts  or  other  settlements 
for  a  valuable  consideration,"  and  so  decreed  the  real 
estate  to  be  divided  amongst  the  daughters  as  tenants  in 
common. 

The  same  great  authority  determined  the  very  im- 
portant case  of  Goring  v.  Nash  (r).     Sir  R.  Fagg,  seised 

(g)  Serjeant  Hill's  MSS.  77;  S.  C.  3  Sw.  414,  note. 

(r)  S  Alk.  186. 
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in  fee,  had  one  son  and  four  daughters,  and,  on  the  mar- 
riage of  his  son,  he  articled  to  settle  the  estate  to  the 
uses  of  the  marriage,  with  remainder  to  the  use  of  A., 
one  of  the  daughters,  in  tail  male,  with  remainders  over. 
Sir  Robert  died,  and  the  legal  estate  of  the  premises 
descended  upon  the  son.  Before  the  articles  could  be 
executed  the  son  also  died,  and  the  legal  fee  descended 
upon  the  daughters.  A.  filed  a  bill  against  her  sisters 
to  have  the  benefit  of  the  settlement.  His  Lordship 
said — "  It  has  been  objected,  that  the  plaintiff  is  a  volun- 
teer, and  not  such  a  person  as  is  entitled  to  have  the 
articles  carried  into  execution,  or  who  could  prevail 
against  a  subsequent  purchaser.  But  the  strict  measure, 
which  governs  the  Court  in  a  question  between  persons 
who  come  to  carry  articles  into  execution  and  purchasers 
or  creditors,  is  not  the  rule  of  this  Court,  as  between  fa-- 
milies;  far,  in  the  latter  case^  the  Court  considers  whether 
it  would  be  attended  with  hardships  or  not,  or  whether  a 
superior  or  inferior  equity  arises  on  the  part  of  the  person 
who  comes  for  a  specific  performance ;  and  this  was  the 
ground  of  Lord  Cowper's  decision  in  Finch  v.  The  Earl  of 
Winchelsea  (s),  (where  an  agreement  for  a  small  and  in- 
adequate consideration  was  carried  into  execution  as 
against  the  heir  of  the  settlor,  but  not  as  against  his 
creditors,  though  their  judgments  were  puisne  to  the 
agreement.)  I  mention  this,  to  shew  that  the  distinction 
has  been  already  taken,  and  that  it  is  one  consideration 
how  far  the  Court  will  support  agreements  of  this  kind 
against  relations  in  a  family,  and  against  purchasers  and 
creditors."  His  Lordship  then  rested  hb  decree  upon 
three  grounds,  the  third,  and  apparently  the  principal, 

(«)  1  P.  W.  277. 
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of  which  was,  that  the  limitation  to  the  plaintiff  was  a 
provision  by  a  father  made  in  favour  of  a  daughter. 
"A  provision  for  younger  children,"  he  said,  "is  always 
favoured  here,  and  carried  into  execution ;  they  are  con- 
sidered as  purchasers  by  reason  of  the  natural  obligation 
of  parents  to  provide  for  their  children,  and  this  Court 
will  supply  for  their  benefit  the  surrender  of  copyhold 
estates,  &c.  A  general  objection  has  been  made  of 
hardship  as  to  the  other  three  sisters,  and  I  own  I 
thought  it  a  hard  case,  and /or  this  reason  I  sent  it  to  the 
Master  to  state  the  value  (of  their  property);  there  is 
clearly  an  estate  worth  about  17,000/.  descended,  and 
doubtful  besides,  on  the  Master's  report,  whether  another 
estate  may  not  descend,  but  if  it  should  not,  they  are 
amply  provided  for.  The  Court  has  always  decreed  the 
provision  made  by  a  parent  for  a  child  to  be  as  extensive 
as  the  parent  intended  it,  where  it  did  not  introduce  a 
hardship,  or  leave  the  other  children  in  distress,  for  a 
father  may  have  a  good  reason  to  prefer  one  child  to 
another." 

In  Darley  v.  Darley  (t),  which  was  also  before  Lord 
Hardwicke,  a  husband  had  declared  in  his  lifetime  by 
note  under  his  hand,  that  ''his  wife  might  dispose  of  the 
sum  of  200/.  in  such  manner  as  she  thought  proper.** 
A  bill  was  filed  for  the  200/.  against  the  executor  of  the 
testator,  and  his  Lordship,  in  refusing  to  decree  the 
payment,  observed — "  I  do  not  know  of  any  case,  where  it 
has  been  held,  that  a  mere  voluntary  promise  of  a  hus- 
band to  a  wife  has  been  carried  into  execution  in  this 
Court ;  for  it  is  nudum  pactum,  and  would  not  be  car- 
ried into  execution  between  strangers.**    The  ground  of 

(0  3  Atk.  399. 
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Lord  Hardwicke's  decision  was  apparently  this,  that, 
where  the  Court  has  a  jurisdiction,  it  will  exercise  it  in 
favour  of  creditors,  a  wife,  or  child,  hut  where  the 
Court  has  no  jurisdiction,  it  cannot  assume  one  from  the 
mere  circumstance  of  such  a  consideration.  Thus,  if 
a  parent  give  a  hond  or  promissory  note  to  a  child,  the 
remedy,  during  the  lifetime  of  the  parent,  lies  only  at 
law,  and  no  relief  can  be  granted  upon  a  suit  instituted 
in  equity:  the  bond  and  the  note  are  both  legal  instru- 
ments,  though  the  latter  cannot  be  recovered  upon  for 
want  of  a  consideration.  After  the  death  of  the  parent 
the  child  may  file  a  bill  in  equity  for  an  account  of  the 
assets,  and  he  will  be  paid  the  bond,  because,  being 
under  seal,  it  is  sufficient  to  create  a  legal  debt  (u),  but 
he  will  not  be  paid  the  note,  for  he  comes  into  equity  as 
a  creditor,  and  the  instrument  upon  which  he  claims  is 
nudum  pactum,  and  no  foundation  of  a  debt.  In  aiding 
the  defective  execution  of  powers,  making  good  imper- 
fect conveyances,  and  specifically  performing  agreements, 
equity  has  a  peculiar  jurisdiction ;  and  Darley  v.  Darley, 
explained  as  above,  does  not  interfere  with  the  doctrine, 
that  the  Court  will  in  such  cases  act  in  favour  of  meri- 
torious consideration. 

In  Hale  v.  Lamb  Qc)  W.  H.  by  his  marriage  settle- 
ment had  covenuited  to  surrender  certain  copyholds  to 
uses  in  favour  of  himself,  his  wife  and  issue,  with  a  col- 
lateral limitation  to  the  use  of  his  uncle.  The  settlor 
died  without  issue,  and  the  heir  of  the  uncle  brought  his 
bill  for  a  specific  performance  of  the  covenant ;  and  Lord 
Northington  said — "  The  position  is  undoubtedly  true, 
that  a  court  of  equity  will  not  decree  a  specific  perform* 

(tt)  Beard  v.  NutihaU,  I  Vern.  427.  («)  2  Ed.  292. 
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tnce  cff  a  voluntary  cov^^iant,  which  ift  in  equity  no 
covenant  at  all^  and  only  a  nominal  one  at  law.  But  it 
was  insisted  for  the  plaintiff,  that  a  covenant  to  settle 
on  the  blood  would  raise  a  use  to  give  a  subpoena,  and  to 
call  upon  this  Court  to  aid  in  the  execution  of  the  es- 
tate»  and  this  they  egtahUshed  by  cases  at  law,  and  author 
rities  in  this  Court.  In  Watts  v.  Bullas,  it  was  said,  that, 
'  because  the  consideration  of  blood  would  at  common  law 
raise  a  use,  so  would  an  imperfect  conveyance  be  suffi- 
cient to  raise  a  trust/  which  is  good  sense.  A  settlement 
made  on  marriage,  with  extension  to  collaterals,  if  de- 
fective ia  law,  should  be  made  good  in  equity  for  the 
same  c<^terals,  for  the  consideration  of  marriage  and 
settUng  the  estate  runs  through  all  the  limitations,  and 
the  authorities  confirm  the  reason.  Nor  do  I  see  any 
somid  t>bjection  to  this>  for  a  man's  serious  disposition  by 
(any  ifuUcaiion  of)  his  will  supersedes  the  heir  at  law  with- 
fmt  inj'ustice;  and  these  cases  have  nothing  to  do  with 
the  statutes  against  fraudulent  conveyances.  I  think, 
therefore,  the  uncle  would  have  been  entitled  to  a  spe- 
cific execution  of  the  covenant,  because  it  was  consistent 
with  the  will  and  intent  of  W.  H.  the  settlor.**  A  prior 
tenant  in  tail,  as  the  case  happened,  had,  in  his  Lord- 
ship's opinion,  barred  the  remainder  to  the  uncle  by  an 
equitable  recovery,  and  therefore,  on  that  ground,  the 
jJaintiff 's  bill  was  dismissed. 

Evelyn  v.  Templar  (y)  was  heard  before  Lord  Thurlow, 
and  was  as  follows : — Charles  Evelyn  had  settled  an  es- 
tate after  marriage  upon  himself,  his  wife,  and  his 
children,  and  it  was  provided  by  the  settlement,  that  it 

(y)  2  B.C.  C.  148.  The  de-  case,  but  is  comprised  in  a  few 
cree  in  Reg.  Lib.  A.  1787,  fol.  lines.  The  bil]  was  dismissed 
512,  COD  tains  no  statement  of  the      with  costs. 
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should  be  lawful  for  Charles  Evelyn,  by  deed  executed  in 
the  presence  of  three  witnesses,  to  revoke  the  uses  and 
sell  the  estate  ;  and  he  covenanted  that  the  proceeds  of 
the  sale  should  be  paid  to  the  trustees,  to  be  by  them 
laid  out,  at  the  request  of  the  parties  interested,  in  a  pur- 
chase of  lands  to  be  settled  to  the  same  uses.  Charles 
Evelyn  sold  the  estate,  and  the  purchaser,  with  notice  of 
the  covenant,  paid  his  money  to  the  husband,  who  died 
insolvent.  The  widow  and  children  filed  a  bill  against 
the  purchaser,  on  the  ground  that,  having  notice  of  the 
covenant,  he  had  misapplied  the  purchase  money.  Lord 
Thurlow  said — '*  Although  it  would  have  been  as  well  at 
first,  if  the  voluntary  covenant  had  not  been  thought  so 
little  of,  yet  the  rule  was  such,  and  so  many  estates  stood 
upon  it,  that  it  could  not  be  shaken ; "  and  dismissed  the 
bill  with  costs.  The  primd  facie  inference  from  this 
decision  is,  that  Lord  Thurlow  considered  a  voluntary 
covenant,  though  in  favour  of  a  wife  or  children,  as  an 
absolute  nullity;  but  his  Lordship's  decree  may  also  be 
referred  to  another  ground,  that,  where  a  voluntary  set- 
tlement is  defeated  by  a  subsequent  bond  fide  sale,  the 
Court  cannot  prevent  the  operation  of  the  statute  of 
Elizabeth  {z)  by  attaching  an  equity  to  the  purchase 
money.  A  person  had  settled  an  estate  with  a  power  of 
sale.  He  afterwards  disposed  of  the  property  to  a 
stranger,  not  under  the  power,  but  in  avoidance  of  the 
settlement  by  force  of  the  statute,  and,  when  the  settle- 
ment was  become  a  nullity,  the  proviso  for  sale,  which 
was  merely  incidental  and  subordinate  to  the  settlement, 
could  not  be  sustained  by  itself.  It  may  also  be  ob- 
served, that  the  bill  had  been  filed  against  a  purchaser, 

(«)  27  Eliz.  c.  4. 
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and  the  opinion  of  Lord  Hardwicke^  as  before  noticed, 
was,  that,  as  against  purchasers  and  creditors,  the  equity 
grounded  on  meritorious  consideration  could  not  be  en- 
forced. 

In  Caiman  v.  Sarrel  (a)  1000/.  stock  had  been  as- 
signed to  trustees,  in  trust  for  one  who  in  legal  con- 
struction was  a  stranger  and  mere  volunteer.  The  set- 
tlor also  covenanted,  that,  in  case  he  survived  the  cestui 
que  trust,  he  would  pay  the  dividends  as  the  cestui  que 
trust  should  appoint  the  principal.  No  transfer  of  the 
stock  was  made,  and,  after  the  settlor's  death,  a  bill  was 
filed  by  the  claimants  under  the  cestui  que  trust  to  have 
the  deed  carried  into  effect.  Lord  Thurlow  said — 
'*  Where  a  deed  is  not  sufficient  in  truth  to  pass  the  es- 
tate out  of  the  hands  of  the  conveyer,  but  the  party  must 
come  into  equity,  the  Court  has  never  yet  executed  a  vo- 
luntary agreement.  To  do  so,  would  be  to  make  him 
who  does  not  sufficiently  convey,  and  his  executors  after 
his  death,  trustees  for  the  person  to  whom  he  has  so  de- 
fectively conveyed,  and  there  is  no  case  where  a  court  of 
equity  has  dons  that.  Whenever  you  come  into  equity 
to  raise  an  interest  by  way  of  trust,  you  must  have  a 
valuable,  or  at  least  a  meritorious  consideration,  (such 
as  payment  of  debts,  or  making  a  provision  for  a  wife 
or  child  (6) ; )  nothing  less  will  do  (c)."  These  obser- 
vations have  generally  been  construed  to  mean,  that,  in 
Lord  Thurlow's  opinion,  a  voluntary  covenant  in  favour 
of  creditors,  a  wife,  or  child,  should  be  carried  into 
execution ;  but  surely  the  fair  interpretation  of  the 
passage  amounts  simply  to  this, ''  I  am  not  aware  that  a 


(a)  1  Ves.  jun.  50;  S.  C.  3  B.  (b)  3  B.  C.  C.  14. 

C.  C.  12.  (c)  1  Ves.  jun.  54. 
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Coiut  of  equky  has  in  any  instanee  enforced  a  vdontaflry 
agreenMSit ;  at  aU  events  no  one  will  contend  that  any 
thii^  abort  bf  meritorious  oonsid^ation  will  induce  the 
Court  to  act^  and  here  the  plaintiff  has  not  even  that 
ground  of  equity."  Between  the  two  cases  of  Evelyn  v. 
Templar,  and  Caiman  v.  Sarrel,  it  is  difficult  to  discover 
what  the  sentiments  of  Lord  Thurlow  upon  this  sul^ect 
really  were. 

Lastly,  we  come  to  the  case  of  Antrobus  v.  Smth  (d.) 
before  Sir  W.  Grant.  Gibbs  Crawfurd  had  written  on 
the  back  of  a  recdpt,  ''I  hereby  assign  to  my  daughter 
Anna  Crawfurd  all  my  shares  in  the  Clyde  and  Forth 
Navigation."  The  father  died,  and  the  claimants  under 
the  daughter  filed  a  bill  against  the  father's  rejHreseiH 
tative  to  compel  a  transfer  of  the  shares.  It  was  proved 
in  the  cause  that  the  settlor  had  afterwards  changed  his« 
intention.  Sir  S.  Romilly  argued,  that  a  provision  by  a 
father  for  his  child  was  not  considered  a  voluntary  pro- 
vision ;  but  Sir  W«  Gbrant  asked,  ^'Did  he  recoUeot  any 
instance  in  which  the  pmrty  (that  is,  the  settlor  himself,) 
had  been  compelled  to  perfect  the  gift  even  in  fevour  of 
a  child  r  And  Sir  &  Romilly  admitting  he  was  unable 
to  furnish  a  case.  Sir  W.  Grant  proceeded — **  Could  the 
settlor  himself  haoe  been  compelled  to  give  effect  to  the 
gift  by  making  an  assignment?  There  is  no  case  in 
which  a  party  has  been  compelled  to  perfect  a  g^t,  which 
in  the  mode  of  making  it  he  has  left  imperfect  There  is 
locus  posnitentise  as  long  as  it  is  ineomplete,  and  Mr. 
Cravfurd  did  repent.  Where  the  gift  is  not  testa- 
mentary, but  is  to  operate  inter  vivos,  except  in  the  in«* 
stance  of  a  defective  execution  of  a  power,  have  execu- 

(i)  12  Ves.  39. 
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toT^  eyer  been  c^l)e<)  ^ppn  to  do  ^^y  act  to  perfect  it  ? 
JH^  Qt^inaxj  c^e  }a  that  of  supplying  the  surrender  of 
a  copy)iol4*  There  the  Coi^t  sayi^^  the  repr^enfative 
sb^l  i^ot  contest  the  ifil^  of  the  ^est^tor  ii)  those  parti- 
cularly ffkvqured  afi/d  .excepted  cases ;  hi^  w^i  was^  that 
thi^  eata^  §^9nld  pass }  he  pmipud  tjb/s  formality  that 
WQul4  ipake  it  pass  legally,  hut  it  shall  not  fail  in  favour 
of  ^o9p  who  represent  him.  But  this  is  not  legatory, 
and  therefore  I  cannot  consider  this  as  having  the  ope- 
ration that  a  wi}l  would  have.  I  do  not  see  upofi  prin- 
ciple }ww  the  Court  could  have  acted  against  Mr.  Cravh 
furd  hj^mse^,  nor,  considering  his  declared  change  of  in- 
tefftiof^^  how  it  can  act  pgainst  the  representative,  upon 
the  notion  of  compeUifig  the^p  fo  comply  with  his  will.  It 
wqs  ffpi  hif  will.  No  case  h^ing  cited  in  which  this  was 
eirejr  4pne^  I  do  not  syee  I^ow  I  can  malce  the  precedent. 
Unless  an  instancy  can  l^e  produced^  the  bill  must  be  dis- 
missed.'' Thus^  ^e  principle  of  Sir  W.  Grant's  decision 
Wfi^f  l^hat,  as  the  Court  could  not  have  executed  the 
agrecjl^nt  ^figainst  t^  f^ttlor  himself,  it  could  not^  at 
le^  whei^e  the  senior  in  his  lifetime  had  shewn  any 
c^^ge /9^  intention,  enforce  it  against  the  representa- 
tive.  In  tljie  subseqi^ent  c^se  of  Rodgers  v.  Marshall  (e) 
his  .Honor  i^eems  tp  have  acceded  to  the  doctrine,  that, 
wh^e  the  seftlpr  ha^  sheym  no  change  of  intention,  an 
equitable  claim^  supported  by  meritorious  considera^n, 
mf^y  l^  est^bli^^d  ^  ;%fiQst  ,tlie  representative.  A 
father  bad  settled  copyholi^^  upoi[t  his  younger  son  by 
deed  without  surrender,  f^id^  after  his  father's  death,  the 
son  brought  his  bill  against  the  heir  to  have  the  surren- 
der supplied.    Sir  W.  Grant  said — ^'  There  certainly  are 

(e)  17  Ves.  294. 
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cases  of  supplying  surrenders  upon  a  deed  as  well  as  a 
mil,  but  upon  the  same  principle,  as  in  the  case  of  a 
will  or  in  the  execution  of  a  power,  that  is,  for  and 
against  the  same  persons.**  In  other  words,  that  the 
Court  would  indeed  supply  surrenders  upon  instruments 
inter  vivos,  as  well  as  upon  wills,  not  however  as  against 
the  settlor  himself  from  the  time  of  the  execution,  but 
only  as  against  an  heir  who  was  otherwise  sufficiently 
provided  for. 

Lord  Eldon  has,  on  more  than  one  occasion,  alluded 
to  the  point  under  discussion,  but  has  cautiously  ab- 
stained from  expressing  the  inclination  of  his  opinion  (/). 

The  best  results  that  can  be  obtained  from  such  con- 
flicting authorities  appear  to  be  these : — 

1.  There  is  nothing  to  warrant  the  position,  that  an 
agreement,  founded  on  meritorious  consideration,  will 
be  executed  as  against  the  settlor  himself  (g*). 

Indeed,  relief  in  such  a  case  would  offend  against  the 
security  of  property;  for,  if  a  man  will  improvidently 
bind  himself  by  a  complete  alienation,  the  Court  will  not 
unloose  the  fetters  he  hath  put  upon  himself,  but  he 
naust  lie  down  under  his  own  folly  (A) ;  but  if  the  Court 
interpose  where  the  act  is  left  incomplete,  what  is  ibis 
but  to  wrest  property  from  a  person  who  has  not  legally 
parted  with  it  ?  Another  observation  that  suggests  itself 
is,  that,  during  the  lifetime  of  the  settlor,  the  ground  of 
meritorious  consideration  scarcely  seems  to  apply;  for 
can  it  be  thought  to  be  the  duty  of  a  husband  to  endow 
his  wife,  during  the  coverture,  with  a  separate  and  inde- 

if)EIU8on  T.  Ellison,  6  Yes.  ¥68.39. 

662;  Pulvertoft  v.  Pulvertofi,  18  (A)  Fillers  Y.BeaufnofU^'l  Vera. 

Yes.  98.  101 ,  per  cur, 

(^)  Antrohua    ▼.     Smith,     12 
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pendent  provision  ?  or  is  a  parent  bound  by  any  natural 
or  moral  obligation  to  impoverish  himself  (for  such  a 
case  may  be  supposed)  for  the  purpose  of  enriching  a 
child?  or  has  a  Court  of  equity  the  jurisdiction  to  ap- 
propriate a  specific  fund  to  creditors^  when,  the  debtor 
still  living,  the  presumption  of  law  is,  that  the  creditor  can 
obtain  satisfaction  of  his  debt  by  the  usual  legal  process  ? 
It  is  after  the  decease  of  the  settlor  that  meritorious  con- 
sideration becomes  suchapowerful  plea  in  a  Court  of  equity. 
The  wife  and  the  children  have  then  lost  the  personal  sup- 
port of  the  husband  and  parent,  and  who  can  then  have 
a  juster  claim  to  the  inheritance  of  his  property  ?  The 
creditor  is  then  barred  by  the  act  of  God  of  his  remedy 
against  the  debtor ;  and,  should  the  assets  prove  insuffi- 
cient^ how  but  by  the  assistance  of  equity  can  he  hope  to 
be  satisfied  his  demand  ?  Another  objection  to  the  ex- 
ecution of  a  voluntary  contract  against  the  settlor  him- 
self is  the  principle  expressed  by  Lord  Cowper^  that 
Equity,  like  Nature,  will  do  nothing  in  vain  (t).  Where 
money  is  directed  to  be  converted  into  land,  or  land  into 
money^  the  devisee  or  legatee,  if  no  other  periion  be  in- 
terested, may  elect  to  take  the  property  in  its  original 
state,  for,  should  the  Court  direct  an  actual  con- 
version, the  devisee  or  legatee  might  immediately  annul 
the  order  by  resorting  to  a  re-conversion ;  and  so,  should 
the  Court  decree  the  specific  performance  of  a  contract 
for  meritorious  consideration,  the  property  the  next 
moment  might  be  disposed  of  to  a  bond  fide  purchaser, 
and  the  settlement  become  perfectly  nugatory.  In  a  case 
before  Lord  Nottingham,  Sir  Henry  on  his  marriage  with 
Catherine   had  covenanted  to  surrender  copyholds   to 

(0  SttUy  V.  Jago,  1  P.  W.  389. 
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the  use  of  him^blf  for  life^  remainder  to  Catherine  for 
life^  remainder  to  the  hdrs  male  of  his  body  by  Cathci-^ 
Hne^  remaihder  tb  Allen  and  the  heirs  male  of  his  body ; 
and  Lord  Nottingham  said—'*  If  Sir  Henry  aild  AUfeii 
were  both  in  life,  Allen  could  not  enforce  Sit  itfehr j^  lo 
execute  the  covenant^  (yet  Catherine  might,)  for  it  wtirfe 
vain  to  decree  that  to  bte  ddne  by  Henry,  wbich  Henry 
might  undb  the  next  day  (A:)/'  tt  does  not  appear  whethel: 
Lord  Nottihgham  meant^  that,  as  the  rekni&indlsr  t6  Alleii 
Was  voluntary.  Sir  Henlry  might  deistroy  it  by  ik  subse- 
quent sale  to  a  hond  jide  purbhaset* ;  ot  that,  as  Sit 
Henry  was  prior  tenant  in  tiail,  he  could  bat*  thie  remain- 
der over  by  suffering  a  recovery,  but  ntrd^  vid  datd 
the  principle  was  the  same.  Lord  Eldon  oncie  oteervied 
— **  SuppOsi^  this  i^ttletii'ent  hdd  given  an  express  power 
of  revocation  to  the  husband,  hatihg  in  his  OWil  domi- 
nion the  meahs  of  putting  an  ehd  to  it  flie  inothtot  it 
was  acted  upon  ;  perhaps  in  such  a  case,  as  in  case  oT  a 
quasi  estate  tail  of  renewable  leaseholds  f6r  lives,  the 
Court  would  not  interfere ;  biit  here  tWe  is  no  pdWer 
of  revocation  by  his  oWn  act — there  mttst  be  the  concur- 
rence of  otjiers.  Suppose  the  truisttes  (xyf  the  settlement) 
were  incapable  of  acting ;  that  the  survi^ng  trustee  hod 
left  an  infant  heir ;  it  is  difficult  to  taiaintaiil  that^Motfg'A 
an  estate  and  trust  were  act^lly  cfrealed,  this  Court  wOttM 
stop,  on  the  ground  that  the  estate  ihight  at  some  futtt^e 
period  be  destroyed  by  a  conveyance  for  valuable  con- 
sideration (/)."  But  these  observations  were  mad^  u]poU  a 
case  in  which  a  perfect  trust  had  beefn  created ;  and  the 
only  question  the  Court   contemplated  was,   whether. 


(k)  Bellingham  v.  Lowther,   1  (l)Pulvertofi  v.  Pulvertoft^  18 

Ch.  Ca.  243.  Ves.  99. 
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during  the  continuance  of  the  settlranent^  the  Court 
should  refuse  to  administer  it.  Agaiuj  if  die  impef fitct 
gifk  can  be  enforced  against  the  settlor  himself,  then  the 
equitable  right  must  fiurm  a  lien  upon  the  estate^  and, 
upon  the  death  of  the  settlor,  his  heir  would,  at  all 
events,  be  bound  to  convey;  but,  even  in  aiding  the  de- 
fective execution  of  powers  and  supplying  surrenders 
of  cojiyholds,  a  previous  inquiry  by  the  Master  is  in^ 
variably  directed,  whether  the  heir  of  the  settlor  has  any 
other  adequate  provision. 

2.  It  appears,  notwithstanding  some  show  of  authority 
against  the  interference  of  the  Court  in  any  case  (m),  that, 
as  between  parties  claiming  trnder  the  settlor,  if  the  Court 
can  act  in  favour  of  meritorious  consideration  without 
inflicting  a  hardship  on  persons  peculiarly  entitled  to 
protection,  the  voluntary  agreement  will  in  such  a  case 
be  specifically  executed.  The  contract  does  not  form  such 
an  absolute  lien  as  to  bind  the  settlor  himself  (^t),  or,  if 
be  sell  the  estate  or  become  indebted,  to  bind  a  pur- 
chaser or  creditors  (o) ;  but  if  he  subsequently  make  a 
voluntary  settlement,  or  die  without  disposing  of  the 
estate  by  act  inter  villas,  the  equity,  it  seems,  will  be  en- 
forced against  the  grantees  under  the  settlement  (p),  a  de- 
visee {q),  or  heir  at  law  (r).  But  even  as  against  these 
classes  of  persons,  if  they,  too,  can  plead  meritorious  con- 
sideration, as  if  they  are  the  children  of  the  settlor,  relief 


(f»)  Evelyn  V.  Templar,  2  B.  C.  186;   Finch  v.  Earl  of  WincheU 

C.  148 ;  Anlrohus  v.  Smith,  12  Ves.  sea,  1  P.  W.  277. 

39.  (^)  Bolton  V.  BoUon,  ubi  supra, 

(n)  AfUrobua  v.  Smith,  ubi  supra.  {q)  lb. 

(o)  Bolton  V.  Bolton,  3  Serjt.  (r)  Watts  v.  Bullas,  1  P.  W.  60; 

Hill's  MSS.  77:  S.  C.3Sw.  414,  Goringy.Nash,  ubi  supra;  Rodgers 

note ;    Goring  v.   Nash,   3  Atk.  v.  Marshall,  ubi  supra. 
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will  not  be  extended  without  a  previous  inquiry  by  the 
Master,  whether  they  h^ve  any  adequate  provision  inde- 
pendently of  the  estate  (s).  Sir  W.  Grant  seems  to  have 
thought,  that,  supposing  the  settlor  to  have  changed  his 
intention  as  to  the  voluntary  ccmtract,  the  Court  had  no 
jurisdiction  to  interfere  (^).  It  is  evident  that  this 
notion  cannot  be  reconciled  with  the  doctrines  of  Lord 
Hardwicke,  for  relief  could  then  be  granted  as  against 
the  heir  at  law  only,  and  not  as  against  volunteers  or 
devisees :  the  fact  of  the  subsequent  voluntary  settle- 
ment or  will  would  in  itself  be  evidence  of  the  settlor's 
haying  changed  his  intention. 

The  case  of  Ellis  v.  Nimmo  (u)  has  recently  been  de- 
cided by  Lord  Chancellor  Sugden  in  Ireland;  and  it  was 
there  held,  that  an  agreement  under  hand  only  by  a  father 
in  favour  of  his  child  would  be  specifically  enforced  even 
against  the  parent  himself.  The  decree  was  afterwards 
affirmed  by  Lord  Plunkett,  but  upon  a  different  ground* 
Notwithstanding  the  high  authority  of  Sir  E.  Sugden 
jupon  a  question  of  equity,  it  is  submitted,  the  subject 
discussed  in  the  foregoing  pages  cannot  be  considered  as 
finally  disposed  of  by  this  decision,  particularly  as  the 
very  important  case  of  Antrohus  v.  Smith  before  Sir  W. 
Grant  (not  to  mention  that  of  Evelyn  v.  Templar  before 
Lord  Thurlow)  was  not  once  alluded  to  in  EUis  v. 
Nimmo  either  by  the  counsel  or  the  court. 

{9)  Goring V.  Nash,  ubi  supra;      supra;  and  see  Hale  v.  Lambe^ 
Rodgers  v.  Marshall,  ubi  'supra.     2  Ed.  292. 

(0  Jnlrobui     V.    Smith,     ubi         (t»)  Lloyd  8t  Goold,  333. 
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OF  THE  OBJECT  PROPOSED  BY  THE  TRUST. 


X  HE  primd  facte  rule  of  trusts  \&,  that  the  intention 
of  the  settlor  shall  be  carried  into  effect  (a)« 

But  the  intention  cannot  be  pursued  where  it  contra* 
venes  the  public  policy  of  the  law  (6) ;  as,  if  the  trust  of 
a  chattel  be  limited  to  A.  and  Ms  heirs,  it  will  neverthe- 
less be  personal  estate,  and  vest  in  the  executors  (c) ;  so 
the  trust  of  a  chattel  cannot  be  entailed,  as,  if  it  be 
limited  to  A.  and  the  heirs  of  his  body,  with  remainder 
to  B.,  the  absolute  interest  vests  in  A.,  and  the  remainder  ' 
to  B.  is  a  nullity  {d).  But  trusts  of  terms  attendant 
upon  the  inheritance  must  be  excepted  from  the  rule ; 
for  these,  partly  to  protect  the  estate  from  secret  incum- 
brances, and  partly  to  keep  the  property  in  the  right 


(a)  AUomey-General  v.  Sands ^ 
Hard.  494,  per  Lord  Hale ;  Paw- 
UU  V.  Aitomey-Generaly  Id.  469, 
ftr  eundem ;  Bacon  on  Uses,  79 ; 
Burgess  t.  Wheate,  1  Ed.  195, 
per  Sir  T.  Clarke. 

(h)  See  Aitometf'General  v. 
Pearson^  3  Mer.  399 ;  HamUUm  v. 
Mainwaring,  2  Bligh,  209;  Earl 
</  Kingston  v.  Lady  Pierepoini,   1 


Vern.  5. 

(c)  Duke  of  Norfolk's  case,  3 
Ch.  Ca.  9,  11 ;  S.  C.  1  Vern.  164, 
per  Lord  Guildford;  Hunt  v.  Ba-- 
her,  2Freem.  62;  Attorney-Gene^ 
ral  V.  Sands,  Neli.  133. 

(df)  Duke  of  Norfolk's  case,  3 
Ch.  Ca.  9,  11  ;  Hunt  ▼.  Baker,  2 
Freem.  62. 
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channel  (e),  are  made  to  follow,  as  shadows,  the  devolu- 
tion of  the  freehold  (/). 

A  perpetuity  will  no  more  be  tolerated  when  it  is 
covered  with  a  trust,  than  when  it  displays  itself  undis- 
guised in  a  settlement  of  the  legal  estate  (g).  **  A  per- 
petuity/' said  Lord  Guildford,  "  is  a  thing  odious  in  law, 
and  destructive  to  the  commonwealth.  It  would  put  a 
stop  to  commerce,  and  prevent  the  circulation  of  the 
riches  of  the  kingdom,  and  therefore  is  not  to  be  coun- 
tenanced in  equity.  If  in  equity  you  could  come  nearer 
to  a  perpetuity,  than  the  rules  of  common  law  would 
admit,  all  men,  being  desirous  to  continue  their  estates 
in  their  families,  would  settle  their  estates  by  way  of 
trust,  which  might  indeed  make  well  for  the  jurisdiction 
of  the  Court,  but  would  be  destructive  to  the  common- 
wealth (*)." 

So  trusts  cannot  be  created  with  a  proviso,  that  the 
interest  of  the  cestui  que  trust  shall  not  be  aliened  (i),  or 
shall  not  be  made  subject  to  the  claims  of  creditors  (A). 
If  it  can  only  be  ascertained  that  the  cestui  que  trust  waa 
intended  to  take  a  vested  interest,  the  mode  in  which,  or 
the  time  when,  the  cesttu  que  trust  was  to  reap  the  benefit, 
is  perfectly  immaterial — the  entire  interest  may  either 
be  disposed  of  by  the  act  of  the  cestui  que  trust,  or  may  be- 
come vested  in  his  assignees  by  operation  of  law  on  his  bank- 

(e)  See    WiUougiihy    y.     WiU  (t)  Snowdon  v.  Dales,   6  Sim. 

hughby,  1  T.  R.  765.  524  \  Green  v.  Spicer,  1  R.  &  M. 

(/)  For  the  law  upon  this  sub-  395 ;    Graves  v.  Dolphin,    1  Sim. 

ject,  see  Vend.  &  Purch.   Ch.  9,  6^\  Brandon  \.  Robinson,  18  Yes. 

Sect.  2.  429. 

{g)  See  Duke  of  Norfolk* s  case,  (k)  Graves  v.  Dolphin,   Snow- 

3  Ch.  Ca.  20,  28,  35,  48.  don  v.  Dales,  Brandon  y.  Robin- 

(h)  S,  C.  1  Vern.  164.  son,  ubi  supra. 
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ruptcy  or  insolvency.  Thus>  if  the  trust  be  to  pay  the 
interest  of  a  fund  to  A  petson  for  life  "  fit  such  times 
and  in  such  mAdner  as  the  trustees  shall  think  pto^ 
per  (Z)^"  or  "  from  time  to  time  as  and  whto  it  shall  b^ 
conle  due  and  payable  (in)/*  or  ''  in  such  smaller  or  larger 
portions,  at  such  times  immediate  or  remote^  and  ih  such 
wliy  and  manner  as  the  trustees  Shall  think  best  (ft)/'  the 
discretion  of  the  trustees  is  determined  by  the  bankruptcy 
or  insolvency  of  the  cestui  que  trust,  and  the  entirety  of 
the  life  estate  becomes  vested  in  the  assignees.  Even 
where  the  trustees  were  directed  to  pay  the  interest  of  a 
sum  ''to  A.  for  life,  or  during  such  part  thereof  as  the  trus- 
tees should  thitik  proper,  and  at  their  vnll  and  pleasure, 
but  not  otherwise,  and  so  that  A.  should  not  hate  any 
right,  title,  claim,  or  demand  other  than  the  trustees 
should  think  proper  ;**  and  after  A«'s  decease,  the  princi- 
pal and  "  all  savings  or  accumulations  of  interest,  if  any," 
were  given  to  the  children,  the  Court  thought,  that, 
taking  the  whole  instrument  together,  the  trustees  had 
no  power  to  withhold  and  accumulate  any  portion  of  the 
interest  during  the  life  of  A.,  and  therefore,  on  his  bank- 
ruptcy, the  assignees  became  absolutely  entitled  (o). 
The  question  to  be  asked  in  these  cases  is.  On  the  de- 
cease of  the  cestui  que  trust  would  his  executor  have 
a  right  to  call  upon  the  trustees  to  account  for  the  ar- 
rears ?  If  he  would,  then  the  assignees  are  prospectively 
entitled  to  the  payments  in  futuro.  But  though  a  per- 
son cannot  put  a  restraint  upon  alienation^  or  exclude 
the  rights  of  creditors,  he  may  settle  property  upon  A. 
until  alienation,  bankruptcy,  or  insolvency,  with  a  limita- 

(l)  Green  v.  Sptcer^  nhi  supra.  K.  4. 

(m)  Graves  v.  Dolphin^  uhi  su-  (o)  Snowdon  t.  Dales ^  ubi  su- 

pra*  pra» 
(»)  Piercy  V.  Roberts,   1  M.  & 
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lion  over  to  B.  on  the  happening  of  either  of  those 
events;  or  he  may  give  the  fund  to  A.  for  life  or  ab- 
solutely in  the  first  instance,  with  a  proviso  that  on  die- 
nation,  bankruptcy,  or  insolvency,  the  estate  shall  shift 
over  to  B  (p).  But  a  clause  divesting  the  property  on 
''alienation"  will  extend  only  to  a  disposition  by  the 
act  of  the  party,  and  not  to  a  transfer  by  operation  oi 
law  as  bankruptcy  (q),  unless  it  can  be  collected,  from 
the  context  that  the  term  was  intended  by  the  settlor  to 
have  so  wide  a  signification  (r);  but  insolvency  is  not  a 
process  in  invitum,  but  the  act  of  the  insolvent  himself,  and 
therefore  comes  within  the  meaning  of  a  restraint  against 
** alienation  (s)"  However,  a  person  cannot  settle  hi» 
oztm  property  on  himself,  with  a  limitation  over  in  the 
event  of  bankruptcy  or  insolvency  (/),  though,,  on  his 
marriage,  if  he  receive  a  portion  with  his  wife,,  he  may 
settle  a  fund  of  his  own  to  the  extent  of  the  wife's 
fortune,  for,  though  apparently  a  settlement  by  the 
husband,  it  is  in  fact  a  settlement  of  the  money  ad- 
vanced by  the  wife  («). 


(p)  Shee  Y.  Hak,  18  Yes.  404 
Coopery.  WyaU^b  Mad.  482;  Yar* 
nold  V.  Moorhovuefl'R,  &  M.  364 
Lochyer  v.  Savage^  2  Stra.  947 
Stephens  v.  James^  4  Sim.  499 
Ex  parte  Hinton^  14  Ves.  598 
Lewes  v.  Lewes^  6  Sim.  304;  Ex 
parte  Oxley,  1  B.  &  B.  257 
Stanton  v.  Hall,  2  R.  &  M.  17^ 

{q)  Lear  v.  Leggett,  2  Sim.  479 
S.  C.  1  R.  &  M.  690;     Wilkm" 
son  V.  Wilkinson^  Coop.  259;  and 
see  S.  C.  3  Sw.  528. 

(r)  Dommett  v..  Bedford^  6  T. 
R.  684 ;  Cooper  v.  WyaH,  5  Mad. 
482. 


(«)  Shee  V.  Hale,  13  Yes.  404. 

{t)  Higinbotham  v.  Holme,  19* 
Yes.  88 ;  Ex  parte  Hill,  1  Cooke's 
Bank.  Law,  291;  Ex  parte  Ben- 
net,  lb.  293;  In  re  Murphy,  1 
Sch.  &  Lef.  44;  In  re  Meaghan, 
lb.  179;  Ex  parte  Hodgson,  19 
Yes.  206. 

(tf)  Ex  parte  CooAre,  8  Yes.  353; 
Higginson  v.  Kelly,  1  B.  &  B. 
252;  Ex  parte  Vemer,  lb.  260; 
In  re  Meaghan,  1  Scb.  &  Lef.  179; 
Ex  parte  Ho*igson,  19  Yes.  206 ; 
but  see  Ex  parte  Hill,  1  Cooke's 
Bank.  Law,  291,  and  compare  Ex 
parte  Hodgson,  19  Yes.  208. 
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It  is  not  unusual  to  find  a  clause  in  a  will  directory 
to  trustees  to  purchase  a  presentation  in  favour  of  some 
particular  object ;  but,  it  seems,  if  the  purchase  be  made 
with  the  intention  of  presenting  the  cestui  que  trust, 
though  the  patron  himself  was  ignorant  of  the  pur- 
pose in  view  {x),  it  falls  within  the  statutes  enacted  for 
the  prevention  of  simony  (^).  A  patron  is  forbidden 
to  present  for  money,  either  directly  or  indirectly  ;  and, 
the  object  being  determined  upon  at  the  time  of  the  pur* 
chase,  the  construction  put  upon  the  transaction  by  the 
Court  is,  that  the  patron  presents  indirectly  by  selling 
to  a  person  who  purchases  with  the  sole  intention  of 
presenting. 

If  the  object  of  the  trust  do  not  contravene  the  policy 
of  the  law,  the  mere  circumstance,  that  the  same  end 
cannot  be  effectuated  by  moulding  the  legal  estate,  is  no 
argument  that  it  cannot  be  accomplished  through  the 
medium  of  the  equitable.  The  common  law  has  inter- 
woven with  it  many  technical  rules,  the  reason  of  which 
does  not  appear,  or  at  the  present  day  does  not  apply ; 
but  a  trust  is  a  thing  sui  generis,  and,  where  public 
policy  is  not  disturbed,  will  be  executed  by  the  Court 
agreeably  to  the  settlor's  intention. 

Thus  in  legal  estates  a  fee  cannot,  except  by  exe- 
cutory devise,  be  limited  upon  a  fee  ;  but  this  modifica- 
tion of  property  was  allowable  in  uses,  and  by  the  sta- 
tute of  Henry  8  has  gained  admittance  into  legal  estates, 
and  is  now  matter  of  daily  occurrence  in  settlements  by 
way  of  trust  («). 

(x)  King  ▼.  Trwel^  1  Sid.  829.  Lord  Hobart ;  Godbolt,  390 ;  and 

iff)  Kitehin   v.    Calvert,  Lane,  see  Fearne's  P.  W.  404. 

102,  per  Baron  Snig;    Whinch"  (s)  Duke  of  NorfoWs  case,  3 

ecmbe  ▼.  PuUeslon,  Noy,  25,  per  Ch.  Ca.  35. 
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Agairii  at  coipinon  hw  a  chattel  real  can  by  mil  oniy, 
an4  not  by  tieed,  and  ^  chattel  perspiial  can  neither  by 
mil  nor  tle^df  he  liniited  to  one  person  for  life^  with  re* 
mainder  to  another ;  but  in  trusts  a  chattel  interest,  whe- 
ther real  w  personal,  can  bo  subjected  to  any  number  of 
Iknitationp^  prpvided  Aere  be  m  perpetuity,  '*  It  is 
objected^''  said  liord  Nottingham,  '^  that  a  lease  for  years, 
y/}mih  is  a  4^iattel,  will  nQt  bear  a  contiAgent  limitation 
in  regard  of  the  poverty  and  meanness  of  the  estate. 
Now,  .as  to  this  point,  tbe  difference  between  a  chattel 
and  an  inheritance,  is  a  difference  only  in  words,  but  pot 
in  subsitanqe  or  real  on,  or  in  the  patu^e  of  the  thing ; 
for  the  owner  of  a  lease  has  as  absolute  a  power  over  has 
lease,  as  he  that  hath  an  inheritance  hath  over  that,  and 
therefore,  when  op  per^ieituity  is  intrfodttce4i  nqr  any  in- 
oonveniaicy  doth  appear,  th^ere  no  rule  pf  law  is  brpfceii. 
It  hath  happened  sometimes,  and  doth  frequently,  that 
men  have  no  estates  at  all,  but  what  consist  in  leases  for 
years  1  now  it  were  not  QAly  v^y  severe,  bpt,  wder 
faviQur,  very  absurd  tp  say,  that  he  who  has  no  other 
estate,  b^t  what  consists  in  leases  for  years,  shall  be  iia* 
eai^Ue  to  provide  for  the  ^contingencies  of  his  own 
family  (a)." 

A  teataitpf  had  deyi^ed  to  one  i^at  served  the  cure  of 
a  church,  and  to  all  that  should  serve  the  cure  .arfiter  him, 
all  the  tithes,  profits,  &c. ;  but,  as  the  successive  curates 
were  not  a  body  corporate,  they  were  incapable  of  taking 
the  I^al  estate :  however,  equity  oorried  the  intention 
into  effect,  and  decreed  the  devisee  and  his  heirs  to  be 
trustees  for  the  persons  intended  to  be  benefited  (&)• 


(a)  See  J)»ke  of  NorfoWs  case,         {b)  Anon,  case,  2  Vent.  349. 
3  Ch.  Ca.  32. 
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Tbe  Iknitaiion  of  an  estate  to  the  poor  of  a  parish 
would  at  km  be  void  {c),  because  the  rules  of  pleading 
xequire  the  claimants  to  bring  themselves  under  the  gift^ 
and  no  indefinite  multitude^  without  public  allowance^ 
can  take  by  a  general  name ;  but  by  way  of  trust  they 
are  capable  of  purchasing,  for  they  assert  no  title  in 
themselves,  but  call  upon  the  trustees  to  observe  the 
dictates  of  good  conscience  {d).  But  who  shall  answer 
the  description  of  ''  poor  of  a  parish''  appears  to 
be  matter  of  considerable  doubt.  Sir  J.  Leach  {e)  and 
Lord  Lyndhurst  (/)  determined^  that  the  objects  of  such 
a  trust  were  the  poor  who  did  not  recdoe  parish  relief ; 
for  otherwise,  it  was  said,  the  rich,  by  the  diminution  of 
the  rates,  would  participate  in  the  charity:  but  Lord 
Eldon  thought,  that  the  fund  should  be  administered 
without  reference  to  parochial  relief,  for  assistance  might 
i>e  given  to  a  pauper  without  exonerating  the  rich  from 
their  usual  contribution  to  the  rates — to  the  relief,  which 
the  law  had  provided,  further  relief  might  be  added, 
wludi  the  parish  was  not  bound  to  afford  {g).  Besides, 
die  appropriation  of  the  £md  to  the  poor  not  in  receipt 
of  parochial  relief  might  still  have  the  effect  of  con- 
ferring a  benefit  on  the  rich ;  for  persons  who  could  not 
otherwise  have  maintained  themselves  might,  by  means 
of  the  charity,  be  prevented  from  seeking  assistance  from 
the  rate  (A). 

So  an  advowson  may  be  vested  in  trustees,  upon 
trust  for  the  ''parishioners  and  inhabitants,"  that  is, 
the  parishioners,  being  iiAabitants  (i),  of  a  parish.    A 

(e)  Co.  Lit.  8. 8.  {g)  S.  C.  2  Rnss.  51—54. 

{d)  Gilb.  on  Uses,  44.  {h)  See  S.  C.  3  Russ.  397. 

(e)  AUomey^Oeneral    v.    The  (i)  Fearon  v.  Wehh,  14  Ves.  24, 

C^rpwatum  ofExeUr^  2  Russ.  47.  per  Chief  Baron  M'Donald ;  lb.  26, 

(/)  S.  C  3  Rubs  395.  per  Baron  Graham. 
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trust  of  this  kind  is  not  considered  a  cbaritjry  bat  is-  ad- 
ministered on  the  footing  of  any  ordinary  trust,  and 'ap- 
plication must  be  made  to  the  Court  not  by  way  of  in- 
formation, but  by  bill  (k).  From  the  infinite  mischie& 
arising  from  popular  election,  the  Court,  where  the 
settlement  does  not  expressly  give  the  election  to  the 
parishioners,,  or  usage  has  not  put  such  a  construction 
upon  the  instrument,  will  infer  the  donor's  intention  to- 
have  been,  that  the  trustees  should  themselves  exercise 
their  discretion  in  the  election  of  a  clerk  for  the  benefit 
of  the  parish  (/) ;  but  if  the  language  of  the  instrument, 
or  the  evidence  of  common  usage,  prevent  such  a  oon- 
struction,  then  the  parishioners,  as  the  cestuis  que  trust 
and  beneficial  owners  of  the  advowson,  will  be  entitled 
to  elect,  and  the  trustees  will  be  bound  ta  present  the 
person  upon  whom  the  choice  of  the  electors  shall  fall  (m). 
Had  the  point  been  unprejudiced  by  decision.  Lord 
Eldon  doubted  whether  the  Court  could  execute  such  a 
trust,  at  least  otherwise  than  cy  pres  (n) ;  but,  as  aus 
thority  has  now  clearly  settled,  that  the  Court  must  un- 
dertake the  trust  notwithstanding  the  difficulties  attend- 
ing it,  the  only  subject  for  inquiry  is,  in  what  mode  a 
trust  of  this  kind  shall  be  executed.  The  expression 
''parishioners  and  inhabitants"  is  in  itself  extremely 
vague,  and  has  never  acquired  any  very  exact  and  de- 


(*)  AUomey-General  v.  Forsier^ 
10  Ves,  344 ;  Attorney ^General'v. 
Newcomhe,  14  Ves.  1 ;  Fearon  v. 
Webb,  lb.  19. 

(2)  See  Edehborough  y.  Arch-' 
bishop  of  Canterbury  f  2  Russ.  106, 
109 ;  Attorney -General  v.  Scott,  1 
Ves.  413;  Attorney -General  v. 
Fo^,  cited  Id.  418. 


(m)  Attorney-General  v.  Parker, 
3  Atk.  5779  P^  Lord  Hardwicke ; 
Attorney-General  v.  Forster,  10 
Ves.  338,  341,  per  Lord'  Eldon; 
Attorney -General  ▼.  Neweombe, 
14  Ves.  6,  7,  per  eundem. 

(n)  Attorney-General  v»  Forster y, 
10  Ves.  340,  342. 
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finite  meaning  (o) ;   but,  this  doubt  removed,  another 
question  to  be  asked  is,  are  women,  children,  and  ser^ 
vants,  who  are  parishioners  and  inhabitants,  to  be  allowed 
to  vote  ?    It  seems  the  extent  of  the  terms  must  be  taken 
secundum  subjectam  materiam,   with   reference   to  the 
nature  of  the  privilege  the  cestuis  que  trust  are  to  exer- 
cise (p),  and,  if  so,  none  should  be  admitted  to  vote» 
who,  from  poverty,  infancy,  or  coverture,  are  presumed 
not  to  have  a  mind  of  their  own  (^).     In  a  case,  where 
the  election  was  given  to  ''  the  inhabitants  and  parish- 
ioners, or  the  major  part  of  the  chief  est  and  discreete^t 
of  them,''  it  was  held  that,  by  chief est^  was  to  be  under^ 
stood  those  who  paid  the  church  and  poor  rates,  and  by 
discreetest,  those  who  had  attained  the  age  of  twenty- 
one  (r) ;   but  Lord  Hardwicke  said,  that,  even  where 
''  parishioners  and  inhabitants "  stood  without  any  restrict- 
tim  at  all  it  was  a  reasonable  limitation  to  confine 
the  meaning  to  those  who  paid  scot  and  lot,  that  is,  who 
paid  to  church  and  poor  (s) ;  and  so,  in  a  previous  case, 
it  seems  his  Lordship  had  actually  determined  (/).     The 
Court  of  Exchequer  adopted  a  similar  construction  in  the 
Ckrkenwell  case  (u),  though  it  does  not  appear  how  far 
the  Court  was  guided  in  its  judgment  by  the  evidence  of 
the  common  usage  (x) ;  and  Lord  Eldon,  in  a  subsequent 

W  See  Attorney  -  General  v.  (s)  Attorney- General  v,  Parker , 

^«'H  3  Atk.  577;   Attorney-  3Atk.  577;  S.  C.  1  Ves.  43, 

General  v.  Forster,  10  Vcs.  839,  (<)  Attorney-General  v.  Davy, 

^^'  cited  lb.;  S.  C.  2  Atk.  213. 

W  See  Attorney-  General  v.  («)  Attorney-General  v.  Rutter, 

^^^nter^  10  Ves.  389.  stated  2  Russ.  101,  note. 

(?)  See  Feariyn  v.  Wehh,  t4  Ves.  («)    See    Attorney-General    v. 

27, 


(r)l^. 


Forster,  1 0  Ves.  345. 


enroll  V.  Webbf  14  Ves.  13. 
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case,  restricted  the  election  to  the  same  class  (y),  but  his 
Lordship's  decree  was  possibly  founded  on  the  circum- 
stance, that  those  only  who  paid  scot  and  lot  were  ad- 
mitted to  the  vestry  (z);  not  that,  for  the  purposes  of 
election,  the  vestry  is  the  representative  of  the  parish  (a), 
but  in  one  of  the  oldest  documents  the  trust  was  said  to 
be  for  "  the  parishioners  of  the  said  parish  at  a  vestry  or 
vestries  to  be  from  time  to  time  holden  for  the  said  par- 
risk  (by  But,  where  the  instrument  creating  the  trust 
contains  merely  the  words  ''parishioners  and  inhabit- 
ants," the  Court  will  not  confine  the  privilege  of  voting 
to  those  paying  scot  and  lot,  if  it  appears  from  constant 
usage  that  the  terms  are  to  be  taken  in  a  wider  and  more 
extensive  signification ;  to  include,  for  instance,  all  house* 
keepers,  whether  paying  to  the  church  and  poor  or  not  (c). 
By  persons  paying  to  the  church  and  poor  must  be  under- 
stood persons  liable  to  pay,  though  they  may  not  have 
actually  paid  {d) ;  but  it  seems  to  be  a  necessary  qualifi- 
cation that  they  should  have  been  rated  (e),  unless  per- 
haps the  name  has  been  omitted  by  mistake  (/),  or  there  is 
the  taint  of  fraud  (g).  With  respect  to  the  mode  in  which 
the  votes  are  to  be  taken,  it  is  clear  that  the  election 
cannot  be  conducted  by  ballot,  not  only  on  the  general 
principle  that  the  ballot  is  a  form  of  proceeding  unknown 


(y)  Edenborough  v.  Archbishop  (c)  Attometf^General  v.  Parker ^ 

of  Canterbury,  2  Russ.  93.  3  Atk.  576;  S.  C.  1  Yes.  43. 

(a)  See  lb.  110.  (d)    See    Attorney  "General    v. 

(a)  Attorney-General  v.  Parker,  Forster,  10  Ves.  339,  346. 

3  Atk.  578,  per  Lord  Hardwicke;  (e)  Edenborough  v.  Archbishop 

Attorney-General  v.  Forster,   10  o/ Canterbury,  2  Rass.  110. 

Ves.  340,  344,  per  Lord  Eldon.  (/)  lb. 

(6)  See  Edenborough  v.  Arch-  (jj)  S.  C.  lb.  111. 
bishop  of  Canterbury  t  2  Russ.  94. 
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to  the  common  law  of  England  (A),  but  also  on  the  ground, 
that  the  trustees  have  a  right  to  be  satisfied,  that  the 
person  they  present  to  the  bishop  has  been  the  successful 
competitor;  whereas  in  election  by  ballot  there  are  no 
means  of  ascertaining  for  whom  each  particular  elector 
voted  ({)•  The  choice  of  the  candidate  must  therefore 
be  determined  by  one  of  the  modes  known  to  the  common 
law,  viz.  either  by  poll  or  a  shew  of  hands  (k).  However, 
the  cestuis  que  trust  may  expressly  agree  among  themselves 
that  they  will  abide  by  the  declaration  of  the  result  of 
the  ballot,  and  will  ask  no  questions  how  the  indivi* 
dual  votes  were  given,  or  such  a  contract  may  be  inferred 
from  long  and  clear  antecedent  usage  (/)  ;  but  an  agree- 
ment of  this  kind  can  apply  only  to  each  particular 
election  as  it  occurs,  for  any  one  parishioner  has  a  right 
to  insist  that  the  coming  election  shall  be  conducted  on 
a  different  principle :  it  would  be  a  bold  thing  to  say, 
that  the  parish  of  to-day  could  bind  the  parish  of  to- 
morrow to  deviate  from  the  original  and  legitimate 
mode  (m).  A  contract  between  the  cestuis  que  trust  in 
£Eivour  of  the  ballot  is  also  open  to  the  objection,  that 
the  right  of  voting  in  the  election  of  a  clerk  is  a  privilege 
coupled  with  a  public  duty,  and  it  may  be  doubtful  whe- 
ther a  court  of  equity  would  enforce  the  result  of  an 
election,  where  it  cannot  be  ascertained  whether  the 
voters,  in  the  exercise  of  their  right,  have  fairly  and 
honestly  discharged  that  duty  (ra). 

Another  case,  in  which  a  modification  of  property  un- 

(A)  Faulkner  v.  Elger,  4  Barn.  (k)  See  lb.  106,  110. 

&  Cress.  449,  (0  See  lb.  105,  106,  108,  109. 

(f)  Edenborough  v.  Archbishop  (m)  See  lb.  106. 

of  Canterbury^  2  Russ.  105,  108,  (n)  See  lb.  109. 
109,  per  Lord  Eldon. 

l2 
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known  to  the  common  law  has  been  admitted  into  trusts^ 
is^  where  property^  real  or  personal,  is  settled  to  the  sepa- 
rate use  o{  EL  feme  covert,  so  as  to  exclude  the*control  of 
her  husband.  The  principle  at  common  law  is,  that,  as 
the  husband  undertakes  the  debts  and  liabilities  of  the 
wife,  he  is  entitled,  absolutely  or  partially  according  to 
the  circumstances  of  the  case,  to  the  enjoyment  of  her 
property ;  but  in  equity  a  feme  is  allowed  to  contract 
with  the  husband  before  marriage  for  the  exclusive  enjoy- 
ment of  any  specific  property  (o),  or  a  person  may  make 
a  gift  to  the  wife  during  the  coverture,  and  shut  out  the 
husband's  interference  by  clearly  expressing  such  an  inten* 
tion.  Where  the  separate  estate  is  the  result  of  a  special 
agreement  between  the  parties,  the  policy  of  the  law  can 
scarcely  be  said  to  be  transgressed,  for  the  old  rule  was 
established  for  the  benefit  and  protection  of  the  husband, 
and  quisque  renuntiare  potest  juri  pro  se  instituto;  but 
that  equity  should  have  allowed  a  stranger  to  vest  pro- 
perty in  the  wife  independently  of  the  husband  during 
the  coverture  appears  a  more  questionable  doctrine, 
though  it  may  be  said  even  in  this  case  there  is  no  viola- 
tion of  the  marital  rights,  for  the  property  never  vested 
in  the  feme  herself,  and  the  donor  may  limit  any  estate 
which  the  law  does  not  refuse  to  recognize.  The  Court 
has  also  permitted  the  further  anomaly  of  a  restriction 
upon  the  feme*  s  anticipation  (where  such  an  intention  has 
been  expressed)  of  the  growing  proceeds  of  the  separate 
estate ;  but  this  indulgence  appears  not  a  distinct  inroad 
upon  the  common  law  incidents  of  property,  but  rather 
an  appendage  to  the  separate  use  for  the  purpose  of 
more  effectually  excluding  the  influence  of  the  husband. 
If  the  wife  were  not  debarred  from  anticipating  the  pro- 
Co)  See  Parkes  v.  White,  1 1  Ves.  228. 
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ceeds,  she  might,  where  the  husband  was  not  actuated  by 
proper  motives,  be  induced  to  divest  herself  of  the  pro- 
perty, and  place  it  at  the  husband's  disposal. 

At  the  first  introduction  of  the  settlement  to  the  sepa- 
rate use  it  was  doubted  whether,  to  accomplish  the  ob- 
ject, the  interposition  of  an  express  trustee  was  not 
necessary  {p)  ;  but  it  has  since  been  determined  that  this 
precaution  may  be  waived,  for,  rather  than  the  intention 
shall  be  disappointed,  the  husband  himself  shall  be  con- 
strued a  trustee  for  the  wife  (g).  But,  whether  a  trus- 
tee be  expressly  appointed  or  not,  the  intention  of  ex- 
eluding  the  husband  must  not  be  left  to  inference,  but 
must  be  clearly  and  unequivocally  declared ;  for,  as  the 
husband  is  bound  to  maintain  the  wife^  and  bears  the 
burden  of  her  incumbrances,  he  has  prima  facie  a  right 
to  her  property  (r) ;  but,  provided  the  meaning  be  cer- 
tain, the  Court  will  execute  the  intention^  though  the 
settlor  may  not  have  expressed  himself  in  technical  lan- 
guage is). 

The  marital  claims  will  be  defeated  if  the  gift  be  to 
the  wife  for  her  *'  sole  and  separate  use  (^)/'  or  "  her 
sole  use  (m),'*  or  for  *'  her  livelihood  (x)/*  or  "  that  she 


(p)  Harvey  v.  Harvey,  1  P.  W. 
125 ;  Burton  v.  Pierpoint,  2  P.  W. 
78. 

{q)  Bennei  v.  Davis,  2  P.  W. 
316;  Parker-  v.  Brooke,  9  Ves. 
583 ;  RoUfe  v.  Budder,  Bunb.  187 : 
Prichardv,  Ames,  1  Turn.  &  Russ. 
222. 

(r)  Ex  parte  Ray,  1  Mad.  207, 
per  Sir  T.  Pluraer;  Wills  v.  Say- 
ers,  4  Mad.  409,  per  eundem; 
Massey  v.  Parker,  2  M.  &  K.  181, 
per  Sir  C.  Pcpys;  Kensington  v. 
DoUond,  2  M.  &  K.  1 88,  per  Sir 


J.  Leach. 

(s)  Darley  v.  Darley,  3  Atk. 
399,  per  Lord  Hardwicke ;  Stanton 
V.  Hall,  2  R.  &  M.  180,  per  Lord 
Brougham. 

{t)  Parker  v.  Brooke,  9  Ves. 
583;  &c. 

(tt)  A  damson  v.  Armitage,  19 
Ves.  416;  S.  C.  Coop.  283;  Ex 

parte  Ray,  1  Mad.  199;  v. 

Lyne,  1  Younge,  562. 

{x)  Darley  v.  Darley,  3  Atk. 
399;  but  see  Lee  v.  Prieaux,  3  B. 

V/.    v/«    •Jo3i 
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may  receive  and  enjoy  the  profits  (y),"  or  *'  to  be  at  her 
disposal  {zy  or  '^  to  be  by  her  laid  out  in  what  she  shall 
think  fit  (a)/*  or  •'  for  her  own  use  independent  of  her 
husband  (6) ; "  for  such  expressions  as  these  are  clearly 
inconsistent  with  the  notion  of  any  interference  on  the 
part  of  the  husband. 

So^  if  the  gift  be  accompanied  with  such  expressions  as 
"  her  receipt  to  be  a  sufficient  discharge  (c)/'  or  "  to  be 
delivered  to  her  on  demand  (d) ;"  for  in  these  cases  the 
check  put  upon  the  husband's  legal  right  to  receive  could 
only  have  been  with  the  intention  of  giving  the  wife  a 
particular  benefit. 

But  if  the  trust  be  "  to  pay  to  her,**  or  *'  to  her  and 
her  assigns  (e)/'  or  the  gift  be  "  to  her  use  (/),**  or  *'  her 
own  use  (g-),"  or  "  to  pay  into  her  own  proper  hands  for 
her  own  use  (A),**  there  is  no  such  unequivocal  evidence 
of  an  intention  to  exclude  the  husband. 

Where  property  was  vested  in  the  huBhand  jointly  with 
another,  as  general  trustees  of  the  will^  upon  trust  {inter 
alia)  for  the  wife,  it  was  held  not  to  be  a  gift  to  her  sepa- 


(jy)  Tyrrell  V.  Hope,  2  Atk.  558. 

(a)  Prichard  v.  Ames,  1  Turn. 
&  Ru88.  222 ;  Kirk  v.  Paulin,  7 
Vin.  96. 

(a)  Atcherley  v.  Vernon,  10  Mod. 
531. 

(ft)  Wagstaff  v.  Smith,  9  Ves. 
520. 

(c)  Lee  V.  Pricaux,  3  B.  C.  C. 
381 ;  Woodman  v.  Horsley,  cited 
lb.  383 ;  and  see  Stanton  v.  HaU, 
2  K.  &  M.  180. 

(d)  Dixon  V.  Olmus,  2  Cox, 414. 
(p)  Dakins  v.  Berisford,  1  Ch. 

Ca.  194  ;  Lumb  v.  Milnes,  5  Ves. 


517. 

(/)  Jacobs  v.  Amy  at,  1  Mad. 
376,  D. ;  Wills  v.  Sayers,  4  Mad. 
411,  per  Sir  T.  Plumer;  Anon* 
case,  cited  7  Yin.  96. 

(y)  Johnes  v.  Lockhart,  in  note 
to  Lee  V.  Pricaux,  3  B.  C.  C.  383, 
ed.  by  Belt;  Wills  v.  Sayers,  4 
Mad.  409;  Roberts  v.  Spicer,  5 
Mad.  491. 

(h)  Tyler  v.  Lake,  2  R.  &  M. 
183;  Kensington  ▼.  DoUond,  2  M. 
&  K.  184;  but  Hartley  v.  Hurle, 
5  Yes.  545,  contra. 
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rate  use  (t).  Had  the  husband  alone  been  appointed  a 
trustee  for  the  wife^  the  decision  might  have  been  dif- 
ferent (Jc). 

Of  late  years  a  struggle  has  been  made  to  carry  the 
doctrine  of  the  separate  use  still  higher,  and  the  ques* 
tions  have  been  agitated,  first,  whether  a  fund  given  in 
trust  for  the  separate  use  of  a  feme  sole,  without  antici-* 
pation,  may  be  disposed  of  by  her  at  any  time  previously 
to  marriage,  and,  secondly,  whether,  in  default  of  any 
previous  disposition,  the  property  will  vest  by  the  mar- 
riage in  the  husband,  or  the  trust  for  the  separate  use  of 
the  wife  will  be  supported  against  his  legal  rights. 

With  reference  to  the  first  of  these  questions,  it  is  at 
length  clearly  established,  that  a  feme  sole  may  dispose 
absolutely  of  a  gift  to  her  separate  use  (/) ;  and  the  prin- 
ciple is  briefly  this — that  wherever  a  person  possessing 
an  interest,  however  remote  a  possibility,  is  stu  juris,  that 
person  cannot  be  restrained  by  any  intention  of  the  donor 
from  exercising  the  ordinary  rights  of  proprietorship. 
The  fund  may  be  limited  *^  in  trust  for  the  separate  use 
of  the  feme,""  or  "  in  trust  for  her,  and,  in  the  event  of 
her  marriage,  to  her  separate  use,"  or  ''  in  trust  for  her 
separate  use  in  the  event  of  her  marriage/'  without  the 
ff&  of  any  estate  independently  of  that  contingency ;  but 
in  all  these  cases  the  interest,  whether  vested  or  contin- 
gent, is  in  favour  of  one  who  is  now  sui  juris,  aiid  who 
therefore  cannot  be  restrained  firom  disposing  of  property, 

(f)  Ex  parte  BeUby,  1  Glyn  &  {I)  Jones  t.  Salter,  2  R.  &  M. 

J.   167 ;    and  see   Kensington  v.  208  ;   Woodmeston  y.  Walker,  2  R. 

DoUond,  2  M.  &  K.  184.  &  M.  197;  Brown  y.  Pocock,  lb. 

{k)  Ex  parte  Beilby,  ubi  supra;  210  \  &'.  C.  2  M.  &  K.  189;  and  see 

and  sec  DarUy  v.  Barley,  3  Atk.  Masseys,  Parker,  2  M.  &K.  174. 
399. 
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to  which  she  either  now  is,  or  may  eventually  become, 
entitled. 

Upon  the  subject  of  the  second  question,  it  seems  diffi- 
cult, as  to  principle,  to  discover  upon  what  ground  the 
Court  can  hold  the  trust  for  the  separate  use  to  arise 
upon  the  marriage ;  for,  firsts  it  cannot  be  said  there  is 
any  necessity  for  such  a  doctrine  with  the  view  of  protect- 
ing the  feme  in  the  due  enjoyment  of  her  property,  for, 
having  an  absolute  power  of  disposition  over  the  interest 
before  her  marriage,  she  may  settle  it  in  whatever  man- 
ner she  pleases  by  express  contract ;  and,  if  she  marry 
without  such  special  agreement,  the  legal  presumption 
must  be,  that  she  intended  the  marriage  itself  to  operate 
as  a  gift  of  it  to  the  husband.  It  inay  be  thought  hard 
perhaps  that  a  father  should  not  be  allowed  to  tie  up  the 
property  of  his  daughter  against  the  efiPects  of  a  future 
coverture  (m) ;  but  is  it  not  equally  hard  he  should  not 
be  allowed  to  fetter  the  ownership  of  a  weak  and  extrava- 
gant son  ?  The  law  must  proceed  upon  general  prin- 
ciples, and  the  rule  is,  that  every  person,  whether  male 
or  female,  who  is  sui  juris,  has  a  legal  capacity,  and 
therefore  cannot  be  restrained  in  the  exercise  of  the  rights 
of  property  even  at  the  will  of  a  parent.  Besides,  if  the 
father  were  allowed  to  tie  up  the  property  of  his  daughter, 
his  will  should  be  imperative;  whereas  it  is  now  on  all 
hands  agreed,  that  the  feme,  while  sole,  may  dispose  of 
the  property  at  pleasure  by  an  express  assignment,  even 
in  favour  of  her  husband.  But  the  principal  objection  is, 
that  the  exclusion  of  the  marital  rights  would  be  a  repug- 
nancy to  the  estate  itself;  for  now  is  it  not  an  utter  in- 
consistency, that,  when  the  feme  is  so  absolutely  the  owner 

{m)  See  Benson  v.  Benson,  6  Sim.  130, 
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of  the  fund  that  it  may  be  paid  into  her  own  hands  by 
the  trustees,  or  may  be  assigned  by  her  to  a  mere  volun- 
teer, or  may  become  vested  by  bankruptcy  or  insolvency 
in  her  assignees,  the  marriage  shall  not  be  a  transfer  of 
it  to  the  husband,  a  purchaser  for  valuable  consideration  ? 
And  what  an  anomalous  species  of  estate  would  otherwise 
be  created ! — the  femet  while  sole,  to  be  the  absolute 
owner ;  in  the  event  of  her  marriage,  the  separate  use  to 
spring  up,  and  the  power  of  anticipation  to  be  checked ; 
on  the  death  of  the  husband,  the  feme  to  be  absolute 
owner  again ;  and,  in  case  of  a  second  marriage,  the  fetter 
to  be  renewed.  This  would  indeed  be  a  strange  and 
monstrous  species  of  estate,  and  such  as  could  not  be  ad- 
mitted without  violence  to  the  first  principles  of  equity. 
In  Lord  Hale's  time,  when  trusts  were  looked  upon 
as  '^  neither  chs^ttels  nor  inheritances,  but  amphibious 
sorts  of  things,  and  of  an  unnatural  generation  {n)l^  it  was 
laid  down  broadly,  that  "  if  ^feme  covert  had  a  trust  for 
years,  her  husband  could  not  dispose  of  it  as  he  might  of 
a  term  not  in  trust  (o) ; "  but  Lord  Nottingham,  who 
was  the  first  to  put  trusts  upon  a  reasonable  foundation, 
determined  that  the  equitable  estate  must  follow  the 
nature  of  the  legal ;  and,  as  the  husband  could  dispose  of 
the  wife's  legal  chattel,  he  ought  not  to  be  restrained 
from  the  disposition  of  the  equitable  (/?).  But,  in  aban- 
doning the  narrow  doctrine,  of  Lord  Hale,  his  Lord- 
ship still  made  one  reservation,  that,  if  a  term  were  as- 
signed expressly  upon  trust  for  the  separate  use  of  9k  feme. 


(n)  Attorney 'General  v.  Sands,  (p)  Bullock  v.  Kniyhiy  1  Ch.  Ca. 

Hard.  492.  266. 

(o)  lb.  496. 
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the  marital  rights  in  that  case  should  not  prevail  (g) ; 
but  this  position,  grounded  on  the  old  notion  that  in  a 
trust  the  intention  should  govern  however  anomalous  to 
the  maxims  of  law  (r),  was  subsequently  overruled  hj  the 
House  of  Lords  in  the  celebrated  Sir  Edward  Tumet^s 
case.  Upon  the  marriage  of  Miss  Ewer  with  Mr. 
Aston,  lands  had  been  demised  to  trustees  for  a  term  of 
ninety-nine  years,  determinable  on  the  lady's  death,  upon 
trust  to  raise  an  annuity  of  300/.  for  her  jointure.  Aston 
died,  and  the  widow  married  Sir  Edward  Turner,  and  he 
disposed  of  the  annuity  for  a  valuable  consideration. 
Lady  Turner  filed  a  bill  for  her  jointure,  and  the  question 
was  argued,  whether,  as  the  second  husband  had  not  bound 
himself  by  any  agreement,  he  was  not  at  liberty  to  dis- 
pose of  the  wife's  annuity.  It  was  insisted  on,  that, 
though  the  first  husband  could  not  aliene,  the  second 
might,  for  it  was  no  more  than,  if  a  wife  were  cestui  que 
trust  of  a  term,  the  husband  might  sell.  But  Lord  Not- 
tingham followed  up  his  former  resolutions  by  declaring, 
that,  as  the  annuity  had  been  settled  expressly  for  the 
lady's  personal  use,  the  second  husband  was  barred  (s). 
*'  If  a  husband,"  he  said, ''  make  a  lease  for  years  in  trust 
for  the  wife  voluntary,  and  he  sells,  this  may  bind  the 
wife  because  of  the  fraud.  But  where  a  trust  is  created 
(to  make  provision)  for  a  wife,  as  here  in  this  case,  bond 
fide,  the  husband  can  in  no  wise  bind  the  wife,  else  no  man 
should  be  able  to  provide  for  wife  or  children.**  Against  this 
decree  an  appeal  was  carried  to  the  House  of  Lords,  and 
the  decision  below  was  reversed  (t). 

{q)  Doyly  v.  PerfuU,  1  Ch.  Ca.  General,  lb,  469. 

225;  Draper's  ease,  Freem.  29.  (a)  1  Ch.  Ca.  307. 

(r)  Attorney-General  v.  Sands,  (<)  I  Vern.  7. 
Hard.  494;   Patvleii  v.  Attorney  - 
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In  HufU  V.  Pit  {u)y  which  occurred  not  many  years 
after,  B,fefn€f  by  indenture  executed  before  marriage,  and 
sealed  in  the  presence  of  her  intended  husband,  assigned  a 
term  of  years  in  trust  to  be  at  her  disposal,  whether  sole 
or  covert.  She  married,  and  the  creditors  of  the  husband 
took  the  term  in  execution,  and  sold  it,  and  the  pur- 
chasers filed  a  bill  against  the  trustees  to  compel  them  to 
assign  {x\  Lord  Nottingham  said — *'  There  was  possibly 
at  first  no  great  reason  for  the  old  resolutions,  that  the 
husband  could  not  dispose  of  a  trust  for  ihefeme;  but, 
the  law  being  so  settled,  people  had  made  provisions  for 
their  children  according  to  what  the  law  was  then  taken 
to  be ;  and  now  those  provisions  were  defeated  by  this 
new  resolution,  so  that  it  was  almost  impossible  for  a  man 
so  to  provide  for  his  child  but  it  should  be  subject  to  the 
disposal  of  an  extravagant  husband."  And  he  commended 
the  saying  of  Chief  Baron  Walter,  viz.  '^  it  is  no  matter 
what  the  law  is,  so  it  be  known  what  it  is.''  But  at  last  he 
said,  he  must  be  concluded  by  the  Lords'  judgment,  and 
so  decreed  it  according  to  Chief  Baron  Turner's  case, 
observing,  "  there  must  not  be  one  sort  of  equity  above 
stairs  in  the  House  of  Lords,  and  another  below  stairs  in 
the  Court  of  Chancery  (y)."  And  "  though  it  appeared,"  he 
said, ''  in  this  case  the  husband  had  notice  before  the  mar- 
riage that  the  wife  had  settled  the  said  term  in  trustees, 
yet  that  would  not  hurt  him,  because,  if  the  law  be  that 
he  sliould  have  power  over  it,  his  knowing  it  would  in  no 
sort  prejudice  him ;  but  if  a  man  before  marriage  were 
made  a  party  to  the  assignment,  or  did  make  an  agreement 
not  to  dispose  of  it,  there  it  should  not  be  in  his  power 


(tt)  Frccm.  78  ;  S.  C.  2  Ch.  Ca.  (x)  2  Ch.  Ca.  78. 

73 ;  S.  C.l  Vern.  18.  (y)  1  Vern.  18. 
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to  dispose  of  the  trust  («)."  The  authority  of  Chief 
Baron  Turner's  case  was  also  recognised  by  the  Court  a 
few  years  after  in  the  case  of  Tudor  v.  Samyne  (a).  Thus, 
more  than  a  century  and  a  half  ago,  it  was  decided  and 
settled  that  the  property  of  a  feme  sole,  though  in  trust 
for  her  separate  use,  could  not  be  withdrawn  from  the 
marital  rights  without  an  express  contract  with  the  hus- 
band. 

We  now  come  to  an  examination  of  what  may  be  called 
the  modern  authorities  upon  the  subject. 

It  has  been  established  by  numerous  cases,  that,  if  a 
fund  be  settled  to  the  separate  use  of  a  feme  in  contem- 
plation of  marriage,  and  the  husband  afterwards  die,  and 
the  widow  marry  again,  the  second  husband  shall  not  be 
excluded  from  his  ordinary  marital  rights  {b) ;  but  as  it 
may  be  said  it  was  not  the  intention  of  the  parties,  either 
expressly  or  impliedly,  to  make  provision  for  any  marriage 
but  the  one  then  contemplated,  we  shall  proceed  to  the 
cases  to  which  the  same  objection  cannot  be  raised. 

The  authority  of  a  common  law  court  is  not  perhaps, 
upon  a  nice  question  of  equity,  entitled  to  any  consider- 
able weight;  however,  in  Beable  v.  Dodd  (c),  it  was  as- 
sumed by  Judges  Willes,  Ashurst,  and  BuUer,  that  a 
settlement  to  the  separate  use  of  2^  feme  sole  was  a  recog- 
nised interest.  A  testator  had  devised  the  manor  of 
Wrangton  to  A.  and  his  heirs  during  the  life  of  B.,  a  mar- 
ried woman,  upon  trust  for  her  separate  use.  The  hus- 
band of  B.  died  in  the  lifetime  of  the  testator,  and  by  a 
codicil,  in  which  the  testator  noticed  that  event,  the  limi- 

(z)  Freem.  78.  Knight  v.  Knight^  lb.  121 ;  Jones, 

(a)  2  Vern.  270.  v.  Salter,  2  R.  &  M.  208. 

(6)  Barton  v.  Briscoe,  Jac.  603 ;  (c)  1  T.  R.  rj3. 
Benson   v.  Benson,   6  Sim.  126; 
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tation  in  favour  of  the  feme  was  confirmed.  B.,  after  the 
death  of  the  testator^  married  again^  but  the  manor  of 
Wrangton  was  not  adverted  to  by  the  parties  at  the  time 
of  the  settlement.  It  was  held,  the  trust  for  the  separate 
use  was  intended  by  the  testator  as  a  protection  against 
any  husband  that  B.  might  marry,  and  no  objection  was 
taken  on  the  ground  that  such  a  trust  was  not  valid  in 
equity. 

In  Newton  v.  Reid  (d)  a  testator  gave  to  trustees  a 
sum  of  money  upon  trust  to  purchase  an  annuity  of  50/. 
for  the  life  of  his  unmarried  daughter,  Mary  Newton, 
and  directed  his  trustees  to  **  pay  the  said  annuity  into  the 
proper  hands  of  his  daughter,  whose  receipt  alone,  not- 
withstanding any  husband  she  might  thereafter  have, 
should  be  a  sufficient  discharge ;  it  being  the  testator's 
desire  that  the  annuity  should  not  be  subject  to  the  con- 
trol of  any  husband  she  might  have ;  but  that  his  said 
daughter  should  not  be  at  liberty  to  sell  or  dispose  of  the 
said  annuity,  or,  if  she  did,  such  sale  should  be  void  and 
of  no  effect."  Mary  Newton,  after  the  testator's  death, 
married  George  Appleton,  and  they  mortgaged  their  in- 
terest in  the  legacy,  and  presented  a  petition  to  the  Court 
that  the  annuity  might  not  be  purchased,  but  the  money 
be  applied  in  discharge  of  the  mortgage,  and  the  residue 
paid  over  to  Appleton.  The  Vice-Chancellor  determined 
that,  as  the  annuity  was  not  limited  over  upon  alienation, 
the  restrictions  were  inoperative,  and  so  made  the  order 
in  pursuance  of  the  prayer.  It  does  not  appear  from  the 
report  whether  the  feme  was  examined  separately  from 
her  husband  or  not ;  and,  supposing  her  not  to  have  been 
examined,  the  case  would  authorize  the  distinction  sub- 

{d)  4  Sim.  141. 
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sequently  taken  by  the  Vic^-Chancellor  (e),  that,  although 
the  clause  against  anticipation  could  not  be  supported, 
the  settlement  to  the  separate  use  might  nevertheless 
be  decreed ;  but,  on  reference  to  the  Registrar's  Book  (/), 
it  appears  the  consent  of  the  feme  was  taken  by  the 
Court;  and  thus  Newton  v.  Reid  must  be  considered 
an  authority  that  a  fund  limited  to  the  separate  use  of 
a  feme  sole  will,  notwithstanding  her  subsequent  cover- 
ture, be  regarded  in  the  light  of  an  ordinary  chose  en 
action^  and  therefore  not  to  be  assigned  by  her  without 
examination  in  court. 

In  Woodmeston  \.  Walker  and  Brown  v.  Pocock  (g) 
it  had  been  held  by  Sir  John  Leach,  that  even  the  antici- 
pation of  the  growing  payments  might  be  restrained  in 
a  feme  sole:  a  fortiori,  therefore,  his  opinion  was,  that 
the  mere  settlement  to  the  separate  use,  in  the  event  of 
a  future  coverture,  would  be  supported  by  the  Court. 
But  Woodmeston  v.  Walker  and  Brozon  v.  Pocock  were 
overruled  on  appeal,  and  the  following  case  was  deter- 
mined by  his  Honour  before  those  decrees  had  been  re- 
versed:— A  testator  gave  his  real  and  personal  estate 
(including  some  leaseholds  for  years)  upon  trust  as  to  a 
moiety  for  his  granddaughter,  a  feme  sole  and  under  age, 
**  for  her  separate  use,  exclusive  of  any  husband  with  whom 
she  might  intermarry'*  The  grand  daughter  married  after 
the  testator's  death  during  her  infancy,  and  by  the  settle- 
ment it  was  declared  the  trustees  should  dispose  of  the 
testator's  estate,  and  stand  possessed  of  the  proceeds 
upon  the  trusts  in  the  settlement  mentioned.  The  trus- 
tees contracted  for  the  sale  of  the  leaseholds,  and  the 


(e)   Benson  v.  Benson,  6  Sim.  (/)  B.  1830,  fol.  508. 

131.  (^)  Ubi  supra. 
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purchaser  objected  to  the  title  on  the  ground,  that,  the 
trust  of  the  will  being  for  the  separate  use  of  the  feme^ 
the  property  did  not  by  the  marriage  vest  in  the  hus- 
band,  and  the  feme  herself,  who  was  still  an  infant,  had 
not  bound  herself  by  the  settlement  Sir  J.  Leach  was 
of  opinion  with  the  purchaser,  that,  during  the  infancy  of 
the  feme  J  no  title  could  be  made  (A).  A  petition  of  ap- 
peal was  presented  to  the  House  of  Lords,  but  as  the 
feme  would  attain  her  majority,  and  so  have  the  power 
of  confirming  the  sale,  before  the  matter  could  be  disposed 
of,  the  appeal  was  abandoned. 

In  Massey  v.  Parker  (i)  the  will  of  the  testatrix  was, 
"  that  her  two  granddaughters,  Eliza  and  Rebecca,  (both 
femes  sole,)  should  receive  the  full  interest  of  all  her  re- 
siduary estate,  and  that  the  said  interest  should  be  for 
and  under  the  sole  control  of  the  said  Eliza  and  Rebecca, 
the  principal  to  be  equally  divided  for  the  use  of  the 
surviving  issue,  and  that  Mary  Wadsworth,  their  mother, 
should  have  no  control  whatever  over  this  property." 
Eliza,  after  the  testatrix's  decease,  married  Jedediah 
Wood,  who,  some  time  after,  took  the  benefit  of  the 
insolvent  act.  The  assignee  filed  a  bill  against  the  exe- 
cutors of  the  testatrix  for  payment  of  the  legacy,  and 
the  executors  demurred.  Lord  Cottenham,  then  M.  R., 
said — "  Two  questions  are  raised  by  this  demurrer ;  first, 
whether  the  testatrix  has  by  her  will  given  the  income 
of  the  fund  in  question  to  the  separate  use  of  Eliza ;  and, 
secondly,  whether,  if  she  intended  so  to  do,  such  inten- 
tion is  now  to  be  carried  into  effect.  It  is  not  material 
to  say  much  upon  the  first  point;  but  I  am  of  opinion  the 


(h)  Simson  y.  Jones,  2  R.  &  M.  365.        (i)  2  M.  &  K,  174. 
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will  does  not  give  tlie  interest  to  Eliza  sepiarateKy'^frbirf 
her  husband.     The  more  important  question  U,  wliether 
the  intention;  if  sufficiently  ex^ressdd,  can;\in3er^fHfe  cir- 
cumstances, haVfe  effect 'given  to  i£,  so  as  to  'deprive  tlie 
husband  of  his  brdilfiary  Hght?    The  objedtibn  is^tli'atV 
the  legatee  lieing'tlhtnarrfed  fit^th^'tirae'of  the  testktrlx's 
death,  the  ititended  restriction  wds  hic6ns1s£ent  wltii  4h'e 
nature  of  the  intereist  given,  and  therefore' inoperative'. 
That  an  attempt  so  to  fetter  the  interest  o^  ^  £i'  male  le- 
gatee cannot  succeed  was  decided  in  BrdndoH  ^.  jUhBiH- 
son,  and  that  the  same  rule  applies  to'  ati^uhiMfTiiSSl 
female  legatee  is  established  by  'WoodrhestbnW  WUVi^, 
and  Bi'own  v.  Pococlc.     the  ohly  'questlcih  thft-dfttf^*?^;* 
whether,  where  such  fetters  are  attetnptefl  \o  biflMboi^d 
upon  kn  unmarried  female  legatiee;  arid  she  riiarrife's'^tH- 
out  obtaining  payment  of  the  fundf,  such  feti[!e?s*kre  to 
operate  during  the  Coverture?     tV^hy  icere  t'h^'impk' 
rative  before  the  marriage  f    Because  thei/'w^ere  iAbd^t" 
sistent  with  the  nature  of  her  estate.     Her  estat^  dnd^ln-- 
terest,  therefore,  were  absolute  before  marridge,  and  tfUi 
trustee  held  the  legacy  for  her  absolutely:  she  Hu^ht'have 
taken  it  herself,  or  have  given  it  to  any  one,  andtbhy  mky 
she  not  by  the  act  of  marriage  give  it  to  het  husbakdf 
Upon  principle,  therefore,  I  should  not  have  hadf  any 
doubt  of  the  right  of  the  husband,  but  the  V^y'  pdititr 
was  decided  in  Newton  v.  Reid,  and  th4t  caisfe'was^ai- 
luded  to  without  any  expression  of  disapprobdH^oh  1iy 
the   Lord   Chancellor  in  Brozm  v.   Pocock.'Imist, 
therefore,  consider  the  point  as  settled/*       '  "        '  '*'  '  '*'* 
The  case  o(  Anderson  v.  Anderson  (Jk),  though  dfedi^ed 
many  years  previously,  did  not  attract  the  notice  of  the 

(k)  2  M.  &  K.  427. 
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profession^  until  the  foregoing  cases  had  been  already 
determined. 

A  testator  devised  two  leasehold  houses  to  his  unmar* 
ried  daughter^  **  for  her  own  and  sole  use^  free  of  con- 
trol of  any  present  husband  or  any  husband  to  come** 
The  daughter  married  after  the  death  of  the  testator, 
and,  disputes  having  arisen  between  her  and  her  hus- 
band, she  left  him  and  went  to  the  house  of  her  mother. 
The  husband  took  possession  of  the  leasehold  premises, 
and  the  wife  filed  a  bill  by  her  next  friend,  alleging  that 
she  was  entitled  to  the  property  to  her  separate  use. 
Before  the  defendant's  answer  had  been  put  in,  an  in- 
junction was  applied  for  by  motion  to  restrain  the  hus- 
band from  receiving  the  rents  of  the  houses.  It  appears 
on  consulting  the  Registrar's  Book  (/)»  that  only  one 
affidavit  was  filed  and  that  on  the  part  of  the  plaintifi^ 
by  which  it  was  proved  the  husband  had  all  along  con- 
sidered the  premises  in  question  as  the  exclusive  property 
of  the  wife ;  and  tliat,  to  induce  her  to  abandon  her  rights, 
he  had  driven  her  from  the  house,  had  threatened  the 
life  of  herself  and  child,  had  spread  malicious  reports  of 
her  having  robbed  him  of  500/.,  and  had  otherwise  been 
guilty  of  the  grossest  acts  of  outrage  and  violence.  It 
was  under  these  circumstances  that  the  injunction  was 
granted  by  Sir  J.  Leach,  V.  C. ;  and  afterwards,  on  appli- 
cation to  Lord  Eldon  to  discharge  the  order,  the  motion 
was  refused  with  costs.  From  the  answer,  which  at 
last  was  put  on  the  file,  it  appears  the  husband  had  been 
fully  aware  of  the  settlement  of  the  property  by  the  will 
to  the  feme's  separate  use,  and  had  entered  into  a  treaty 
as   to   the  future  enjoyment  of  it :   the  husband  also 

(0  A.  1820,  fol.  1447. 
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admitted « by  his  answer  that  he  had  actually  agreed  not 
to  seU  the  houses:  When  the  feause  oarad  to 'be  heard 
on  the  merits  before  Sir  J.  Leaeh^  it'  yrak  decidedt  i;he 
feme  was'  •entitled  to  the  property  to.  her  separaite 
use  (m).  The  opinion  of  Sir  John  Leaeh  updn  this  sub* 
ject  we  have  already  had  occasion  to  notioe>  but  upon 
what  grounds  he  determined  this  particufair  case,  whether 
upon  his  own  notion  of  the  general  principle^  ot  upon 
the  strength  of  any  special  agreement,  does  ndt  appear 
from  the  report.  Lord  Eldon's  decision  upon  the  motioh 
amounts  apparently  to  no  more  than  this :  The  feme 
had  alleged  by  her  bill  that  she  was  entitled  tb  the  pro- 
perty to  her  separate  use:  the  husband  bad  not  put  in 
his  answer,  but  it  appeared  from  the  affidavit,  the  only 
evidence  produced,  that  he  had  from  the  first  considered 
the  property  as  his  wife's,  and  had  been  guilty 'of  con- 
duct that  could  not  be  too  severely  visited'  by  the  Goiirt. 
Lord  Eldon,  under  these  circumstances,  refused  to  dis- 
solve the  injunction  at  the  instance  of  the  husband ;  but 
whether  the  feme  was  eventually  to  establish  her  right 
to  the  property  could  only  be  determined  upon  the  hear- 
ing of  the  merits. 

The  cases  of  Brown  v.  Pocock  (n),  Davies  v.  Thorny-' 
croft  (o),  and  Johnson  v.  Freeth  (j)),  have  lately  been 
decided  by  the  V.  C.  In  Davies  v.  Thomycrofi,  his 
Honour  ruled  that  the  limitation  to  the  separate  use  of  a 
feme  sole  would,  in  the  event  of  coverture,  take  effect ; 
but,  he  said,  he  wished  it  to  be  understood,  that  he 

• 

assumed  as  the  foundation  of  Jus  decision,  that  the  Lard 

(m)  The  R.  L.  has  been  searched,         (o)  6  Sinu  420. 
but  the  entry  of  the  decree  has  not  (p)  March   2nd,  1SS6.     See  6 

been  found.  Sim.  423,  note  (g), 

(ft)  5  Sim.  663. 
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GkafUDelht  had  not  decided  otherwise  in  Massey  v. 
Parher.  In  Brown  v a  Pococh,  and  Johnson  v.  Freeth, 
hiB  HbBQur  hdd>  that  the  nonanticipation  okmse  was  not 
ond^THsid  diiring  the  'iiiteirval  hefore  cxiinsrture,  but  it 
could  Dbt  be  revived .  and  set  on  foot  by  the  subse* 
quept  event  of  coverture*  Now  this  dif^ction  appears 
to  fte^a  refinemeilt  that  on  principle  is  scarcely  tenable. 
It  is  acknowledged  even  by  those  "who  are  for  maintain- 
va^'i^e  daims  of  the  wife  against  the  just  consequences 
of  covertiire^'  that  the  nonanticipation  permitted  in  a 
femei  covert  is  not  another  and  distinct  vioUtion  of  the 
comfnon  law  incidents  of  property,  but  is  supported  for 
the  mere  I  purpose  of  giving  full  effect  to.  the  settlement 
to«her  separate  use  {q).  Why,  then,  if  a  fund  be  settled 
to  the.  separate  use  of  a  feme  sole,  and  a  clause  be  added 
against  her  anticipation,  should  not  the  minor  and  sub- 
ordinate quality  stand  equally  good  with  the  principal 
to  which  it  is  annexed  ?  But  the  restriction  against 
alienation,  it  will  be  said,  is  inconsistent  with  the  nature 
of  an  estate  vested  in  a  person  sui  juris,  but  not  so  the 
setf^ment  to  the  feme's  separate  use.  But  where  is 
even  the  shadow  of  a  difference?  If  the  nonanticipa- 
tion be  void  because  it  is  inconsistent  with  the  estate 
before  the  coverture,  why  is  not  the  settlement  to  the 
separate  use  also  void,  when  the  words  ^'  to  the  separate 
use"  have,  until  the  coverture  commences,  absolutely  no 
meaning.  If  the  separate  use  be  allowed  to  spring  up 
upon  the  marriage,  what  hinders  the  nonanticipation 
clause  from  beginning  to  operate  at  the  same  period? 
The  cases,  therefore,  which  have  determined  the  inva- 
lidity of  the  restriction  against  alienation,  are  in  fact 

{q)  See  WoodmesUm  v.  Walker^  2  R.  &  M.  1&9» 
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anthorities  against  the  validity  of  the  settlement  to  the 
extent  of  the  separate  use. 

The  brief  result  of  the  authorities  appears  to  be 
this.  In  support  of  the  separate  use,  we  hare  the  xin- 
discussed  opinion  of  a  conunon  law  court  (r),  the  'deci^ 
sion  of  Sir  J.  Leach,  in  Simson  v.  Jane$  (s),  and,  pelr- 
baps,  in  Anderson  v.  Anderson  (t),  and  the  deci^ori  of 
the  present  V.  C.  in  Davies  v.  Thomycrfift  {u) ;  but,  as 
to  the  authority  of  Sir  John  Leach,  the  two  cases  deter- 
mined by  him  were  decided  before  his  Honour^s  decrees 
in  Woodmeston  v.  Walker  {x)  and  Brown  v.  Pooock.{y), 
which  involved  the  same  principle,  had  been  reversed  by 
a  superior  court ;  and  the  judgment  of  tiie  V.  C  was 
under  the  express  reservation,  that  the  Lord  ChaneeUor 
had  not  otherwise  decided  in  the  case  of  Mtu&ey  v. 
Parker  {z).  The  opinion  of  Lord  EUdon  cannot,  for 
the  reasons  before  stated,  be  certainly  collected  upon 
this  point  (a).  On  the  other  hand,  we  have  a  direct 
decision  of  the  question  by  Lord  Nottingham  after  great 
consideration ;  and  what  was  intended  to  be  an  equally 
direct  decision  by  the  present  Lord  Chancellor  in  Mas- 
sey  V.  Parker.  The  cases  also  which  have  determined 
the  invalidity  of  the  nonanticipation  clause,  in  the  event 
of  coverture,  must,  as  before  observed,  be  equally  con- 
clusive i^ainst  the  validity  of  the  separate  use.  The 
question  must  undoubtedly  be  regarded  as  still .  Us  sub 

(r)  Beable  v.  Dadd,  1 T.  R.  193.  562,  and  Jacobs  v.  Amj^atU  stated 

(a)  2  R.  &  M.  365.  Beresford  v.  Hobson,  I  Mad.  376, 

(t)  2  M.  &  K.  427.  note  (b),  have  also  been  ched  tin  the 

(u)  6  Sim.  420.  same  side:  bat  the  fomier  is  too 

(x)  2  R.  &  M.  197*  vague  to  merit  attention  («ee  Mat- 

(j/)  lb.  210.  seyv.Parker,2M  &K.  182);  and 

(s)  2  M.  &  K.  174.  the  latter  will  be  found  on  exami- 

(a) V.  Lyne,  I  Younge,  nation  not  to  apply  to  the  subject. 
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tee;  but^  if  principle  is  to  prevail,  the  doctrines  laid 
down  by  the  Lord  Chancellor  in  Mmsey  v.  Pctrker  must 
eventoally  be  succeaafuK 

We  may  conclude*  the  present  chapter  with  some  re- 
marks upon  the  coiuequenee9  arising  from  the  creation 
of^^n  unlawful  trust. 

In  CoUington  v.  Fletcher  (b),  before  Lord  Hardwicke, 
a  papist  had  assigned  an  advowson  to  A.  B.  for  a  term  of 
ninety-nine  years,  for  the  purpose  of  evading  the  statutes 
which  vested  presentations  of  livings  in  the  gift  of  papists 
in  the  two  Universities.  The  grantor  afterwards  conformed 
to  the  protestant  religion,  and  filed  a  bill  against  A.  B., 
praying  a  discovery  of  the  secret  trust.  The  defendant 
pleaded  the  statute  of  frauds,  by  which  all  declarations 
of  trust  are  required  to  be  in  writing,  but  admitted  by  his 
answer  for  what  purposes  the  assignment  had  been  made. 
Lord  Hardwicke  held,  that,  if  the  plea  hild  stood  by  itself, 
it  might  have  been  good  enough,  but,  coupled  with  the 
answer,  which  was  a  full  admission  of  the  facts,  it  ought 
to  be  overruled ;  but  his  Lordship  added, "  If  the  defendant 
had  demurred  to  the  bill,  it  might  have  been  of  a  different 
consideration ;  for,  as  the  assignment  was  done  in  fraud 
of  the  law,  he  doubted  at  the  hearing,  whether  the  plain- 
tiff could  be  relieved,  such  fraudulent  conveyances  being 
made  absolute  against  the  grantor."  The  opinions  of 
Lord  Eldon  are  expressed  in  the  following  remarks  upon 
this  case:  "Lord  Hardwicke,"  he  observed,  "is  made 
to  say»  that,  upon  the  admission  of  the  trust  by  the  de- 
fendant, he  would  act.  I  do  not  know  whether  he  did 
act  upon  it,  but  it  is  questionable  whether  he  should,  for 
tH^re  is  a  great  difference  between  the  case  of  an  heir 

{b)  2  Atk.  155. 
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OF  TRUSTS  BY  OPERATION  OF.  LAW. 


,     ;  .        •  .  • 


Having  discussied  tbe  various  questions  mvcdveA  in 
the  creation  of  trusts  by  the  act  of  a  party;  we  ^flU  now 
direct  our  attention  to  the  subject  of  thists  arising  by 
operation  of  law.  *    '        . 

A  trust  of  this  kind  may  be  said  to  arise  in  three 
ways :  1st.  Where  the  trust  is  created  by  law  solely 
and  entirely.  2ndly.  Where  a  trust  already  in  ecdst- 
enee  is  created  de  novo  by  operation  of  law  as  against 
this  particular  property.  Srdly.  Where  a  trust  already  in 
existence,  and  annexed  to  the  present  subject  matted;  is 
created  de  novo  by  operation  of  law,  as  agamst  this 
particular  person. 

I.  Trusts  of  the  first  kind  arise  in  the  two  following 
cases :—  ' 

1.  Where  an  estate  is  purchased  in  the  name  of  one 
person,  and  the  consideration  is  paid  by  another ;  when, 
to  use  the  language  of  Lord  Chief  Baron  Eyre,  it 
is  the  clear  result  of  all  the  cases  without  a  single  ex- 
ception, that  the  trust  of  the  legal  estate,  whether  free- 
hold, copyhold,  or  leasehold,  whether  taken  in  the  names 
of  the  purchaser  and  others  jointly,  or  in  the  names  of 
others  without  that  of  the  purch^er,  whether  in  one 
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name  or  several,  whether  jointly  or  successive,  results  to 
the  man  who  advances  the  purchase  money  (a). 

But  if  the  conveyance  be  taken  in  the  name  of  a  child, 
in  that  case,  as  the  parent  is  under  an  obligation  to  pro- 
vide for  his  offspring,  the  purchase  will  be  regarded 
prima  facie  as  a  gift  or  advancement  (b) ;  but  the  inten- 
tion of  making  a  provision  for  the  child  is  a  mere  pre- 
sumption of  law,  and,  as  such,  may  be  rebutted  by  the 
production  of  positive  evidence  to  the  contrary  (c). 

2.  The  other  instance  in  which  this  kind  of  trust  arises, 
isT'idieiie,  upon  a  conveyance  or  will,  the  grantee,  devisee, 
or  legbtee  is  intended  to  take  the  mere  legal  estate,  and 
the  suitable  iatereat,  either  wholly  or  pactiaUy,  is  left  un- 
disposed of ;  when  so  much  of  the  beneficial  interest  as 
has  'not  been  expressly  giren  away  will,  if  arising  out  of 
the  settlor's  r6ahy>  result  to  himself  or  his  heir,  or,  if  out 
of  the  personal  estate,  to  himself  or  his  executor.  But  if 
the-  interest  resulting  to  the  heir  be  of  a  chattel  nature, 
as  a  ienm  of  years,  or  a  sum  of  money,  it  will,  on  the  death 
of  the  Am*,  devolve  on  his  personal  representative  (d). 

The  intention  of  excluding  the  person  invested  with 
the  legal  estate  from  the  usufructuary  enjoyment,  may 
either  be  presumed  by  the  Court,  or  be  actually  ex- 
pressed upon  the  instrument. 

The  presumption  arises,  wherever,   upon  a  convey- 


(d)  Dyer  t.  Dyer,  2  Cox,  93.  but  see  Redingion  v.  Redington,  3 

For  the  law  upon  this  subject,  see  Ridg.    195;   and   see   Taylor  t. 

Vend.  &  Purch.  Ch.  16,  sect.  2.  Taylor,  1  Atk.  387;  Lamplugh  v. 

(6)  See  Vend.  &  Purch.  Ch.  15,  Lamplugh,  1  P.  W.  111. 

sect.  2,  div.  2.  (d)  Level  v.  Needham,  2  Vern. 

(c)  See  Dyer  v.  Dyer,  2  Cox,  92 ;  1 38 ;  Wych  v.  Packingion,  3  B.  P. 

Fardyce  v.  Willis,  3  B.  C.  C.  587 ;  C.  44. 
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ance  {e),  devise  (f),  or  bequest  (g),  a  trust  is  declared 
of  part  of  the  estate,  and  nothing  is  said  as  to  the  resi- 
due, for  then  the  creation  of  the  partial  trust  is  con- 
sidered to  have  been  the  sole  object  in  view,  and  the  in- 
terest that  is  undisposed  of  by  the  settlor  results  to  him 
or  his  representative.  Should  an  estate  be  granted  to  a 
volunteer,  and  no  trust  be  declared  of  any  part  of  it,  a 
trust  of  the  whole  will  not  result  to  the  settlor  (h),  nor 
can  any  trust  be  raised  without  the  formalities  required 
by  the  statute  of  frauds  (i).  But  if  the  transaction  be 
vitiated  by  any  mala  fides  on  the  part  of  the  grantee, 
the  Court,  on  the  establishment  of  that  fact,  will  set 
aside  the  conveyance  (A:)  ;  but  if  the  grantor  Umself  in- 
tended a  fraud  upon  the  law,  the  assurance,  if  the  de£m- 


{e)  CoUiwfton  v.  Fletcher,  2  Atk. 
155 ;  Culpepper  v.  AsUm,  2  Ch.  Ca. 
115;  Cook  V.  Gwavast  cited  Roper 
V.  Radcliffe,  9  Mod.  187.  Lloyd 
V .  Spillet,  2  Atk.  150;  S,  C,  Barn. 
388,  per  Lord  Hardwicke. 

(/)  Sherrard  v.  Lord  Harbo- 
roughs  Amb.  165;  Marquis  of 
Townshend  v.  Bishop  oj  Norwich^ 
cited  Sanders  on  Uses,  C.  3,  s.  7, 
div.  3;  Hohart  v.  Countess  of  Suf- 
folk, 2  Vera.  tf44 ;  Nash  v.  Smith, 
17  Ves.  29;  Wyche  v.  PackintoUy 
cited  Roper  v.  Radcliffe,  9  Mod. 
187 ;  Davidson  v.  Foley,  2  B.  C.  C. 
203 ;  Kiricke  v.  Bransbey,  2  Eq. 
Ca.  Ab.  508 ;  Level  v.  Needham, 

2  Vern.  138 ;  Halliday  v.  Hudson, 

3  Ves.  210;   Killett  v.  Killett,  3 
Dow,  248;  &c. 

(5)f)  Robinson  v.  Taylor,  2  B.  C. 
C.  589 ;  and  see  Dawson  v.  Clarke, 


18  Ves.  254. 

(h)  Lloyd  V.  SpiOit,  Birn.  384 ; 
S.  C.  2  Atk.  148;  Young  ▼. 
Peachy,  2  Atk.  257,  per  Lord 
Hardwicke  ;  but  see  Duke  of  NoT" 
folk  V.  Browne,  Pr.  Ch.  80;  S.  C. 

1  Eq.  Ca.  Ab.  381;  Lady  TyireWs 
casCf  Freem.  305 ; .  Warman  r.  Sea- 
man, Id.  308 ;  ScuUhorp  v.  Bur- 
gess,  1  Ves.  jun.  92. 

(0  Hutchins  V.  Lee,  1  Atk.  448, 
per  Lord  Hard^cke;  Lkyd  v. 
SpiUet,  2  Atk.  151,,  per  eyndem; 
BeUasis  v.  Compion,  2  Vem.  294 ; 
S.  C.  1  Eq.  Ca.  Ab.  381. 

{k)  Lloyd  V.  SpiUet,  2  Atk.  150, 
S.  C.  Bara.  388,  per  Lord  Hard- 
wicke; Hutchins  V.  Lee,  1  Atk. 
^AS,pereundem;  Young  v.  Peachy t 

2  Atk.  254 ;  Wilkinson  v.  Bray- 
field,  cited  lb.  257;  ^S*.  C.  reported 
2  Vera.  307. 
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dant  demurs^  will  be  made  absolute  against  the  gran- 
tor (/) ;  if  the  defendant  admit  the  trust,  it  seems  the 
Court  will  relieve  (m). 

Upon  this  subject  a  distinction  must  be  observed  be- 
tween a  devise  to  a  person  for  a  particular  purpose  with 
no  intention  of  conferring  the  beneficial  interest,  and  a  de- 
vise with  the  view  of  conferring  the  beneficial  interest  but 
subject  to  a  particular  injunction.  Thus,  if  lands  be  devised 
to  A.  upon  trust  to  pay  debts,  this  is  simply  the  creation 
of  a  trust,  and  the  residue  will  result  to  the  heir ;  but  if 
the  devise  be  to  A.  charged  xvith  debts,  the  intention  of 
the  testator  is  to  devise  beneficially  subject  to  the  charge, 
and  then  whatever  remains  after  the  charge  has  been 
satisfied  will  belong  to  the  devisee  (n). 

No  positive  rule  can  be  laid  down  in  what  cases  the 
devise  will  carry  with  it  a  beneficial  character,  and  in 
what  it  will  be  construed  a  trust ;  but  on  all  occasions 
the  Court,  refusing  to  be  governed  by  the  mere  technical 
phraseology,  extracts  the  probable  intention  of  the  settlor 
fi'om  the  general  scope  of  the  instrument  (o). 

A  testator  had  devised  an  advowson  to  ''  his  honoured 
mother-in-law,  G.  S.,  willing  and  desiring  her  to  sell  and 
dispose  of  the  same  to  Eton  College,  or  Trinity  College 
Oxford,  or,  in  the  event  of  their  refusal,  to  any  college 
in  Oxford  or  Cambridge  that  would  be  the  best  pur«- 
chaser ;"  and  Lord  Hardwicke,  in  decreeing  G.  S.  to  take 
beneficially,  observed,  "  The  general  rule,  that,  where 

(/)  Cottington  v,  Fletcher ^  2  Atk,  (o)  Hill  v.  Bishop  of  London^  1 

156,  per  Lord  Hardwicke ;  and  see  Atk.   620,  per  Lord  Hardwicke ; 

Chaplin  v.  ChapUn,  3  P.  W.  233;  Walton  v.   Walton,  14  Ves.  322, 

Muckleston  v.  Broum,  6  Ves.  68.  per   Sir  W.    Grant ;    Starkey   v. 

(wi)  See  Cottington  v.  Fletcher,  Brooks,  1   P.  Vf.  391,  per  Lord 

Muckleston  v.  Brown,  ubi  supra.  Cowper ;  King  v.  Denison,  1  V.  & 

(n)  King  v.  Denison,  1  V.  &  B.  B.  279,  per  Lord  Eldon. 
272,  per  Lord  Eldon. 
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lands  are'  devised  for  a  particular  purpose,  whiit  remains 
after  that  particular  purpose  is  satififfied  results,  admits 
of  several  exceptions.  If  J.  S,  devise  lands  to  A.  to  sell 
them '  to  B.  for  the  particular  advantage  of  B*  that  ad- 
vantage is  the  only  purpose  to  be  served  according  to 
the  intent  of  the  testator,  and  to  be  satisfied  by  the  mere 
act  of  selling,  let  the  money  go  where  it  wi41 ;  yet  there 
is  no  precedent  of  a  resulting  trust  in  such*  a  case.  Nor 
is  there  any  warrant  from  the  words  dr  '  intenft  of'  this 
testator  to  say,  the  devise  severs  the  beneficial  interest, 
but  is  only  an  injunction  on  the  devisee  to  ettjoy  the 
thing  devised  in  a  particular  manner.  The  testator  gives 
the  advowson  to  G«  S.,  but  if  such  or  such  la  college  will 
buy  it,  then  he  lays  an  injunction  upon  her  to  sell ;  and 
therefore  there  are  two  objects  of  the  testator's  benevo- 
lence, G.  S  and  the  colleges.  One  circumstance  difR^rs 
the  case  from  all  that  have  been  put:  the  word  *  trust' 
is  not  made  use  of,  and  if  G.  S.  is  a  trustee  it  must  be 
by  construction,  and  then  the  intent  of  the  testator  must 
be  chiefly  considered  as  a  guide  to  that  construction : 
and  though  many  other  words  will  create  a  trust,  yet 
that  must  be  where  the  intent  of  the  testator  is  apparent ; 
but  here  '  willing  and  desiring'  are  more  properly  words 
of  injunction  than  trust.  No  general  rule  is  to  be  laid 
down,  unless  where  a  real  estate  is  devised  to  be  Bold  for 
payment  of  debts,  and  no  more  is  said ;  there  it  is  clearly 
a  resulting  trust :  but  if  a  particular  reason  occurs,  why 
the  testator  should  intend  a  beneficial  interest  to  the  de- 
visee, there  are  no  precedents  to  warrant  the  Court  to 
say  it  shall  not  be  a  beneficial  interest  {p)/* 

In  Dawson  v.  Chrk  (q)  a  testator  gave  and  bequeathed 

(p)  Hill  V.  Bhhnp  of  London,  I  Atk^  61S.  {q)  15  Ves.  40». 
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all  .his  estate  and  effects  to  his  friends^  J.  W,  and  R.  C, 
their  heirs  exeoutora  administrators  and  assigns^  upon 
trust  in  the  Jir&t  place  to  pay^  and  charged  and  charge- 
able mthy  his  debts>  funeral  expenses^  andlegacies^  there- 
inafter bequeathed*  Sir  W^  Grant  did  not  ent^  into 
the.  consideration  of  the  question^  but  decided  the  case 
upon  aoothear  ground ;  but  Lord  Eldon  detenmned  it 
to  l>e  a  benefioial  devis^.  '*  The  difficulty,"  he  said,  "  I 
feel  is,  whether  I  am  to  construe  the  words  '  upon  trust,' 
to  mean  '  charged  and  chargeable, '  or  ^  charged  and 
char^^eaUe/  to  mean '  in  trust ;' "  and,  upon  the  whole  will, 
his  Lordship  thought  the  devise  and  bequest  gave  the 
absolute  property,  subject  only  to  a  charge  (r). 

In  another  case  a  testator  gave  5L  to  his  brother,  who 
was.,  his  heir  at  law,  and  ''  made  and  constituted  his 
dearhf  beloved  wife  his  sole  heiress  and  executrix,  to  sell 
and  dispose  thereof  at  her  pleasure,  and.  to  pay  his  debts 
aad  legacies ; "  and  Lord  King  said,  the  devise  that  the 
wife  should  be  sole  heiress  of  the  real  estate  did,  in 
every  respect,  place  her  in  the  stead  of  the  heir,  and  not 
as  a  trustee  for  him ;  that  it  was  plainer  by  reason  of  the 
language  of  tenderness  and  affection,  '^  his  dearly  beloved 
wife,"  which  must  intend  to  her  something  beneficial, 
and  not  what  would  be  a  trouble  only ;  and  what  made 
it  still  stronger  was,  that  the  heir  was  not  forgot,  but  had* 
a  legiacy  of  5/.  left  him ;  and  so  his  Lordship  decreed  the 
devisee  to  be  beneficially  entitled  {/). 

The  recognition  of  the  relationship  of  the  devisee  has 
often^  as  in  the  case  last  cited^  materially  influenced  the 
Court  against  the  construction  of  a  mere  trust  {£) ;  but 

(r)  S.  CIS  Ves.  247,  see  257.  Wentworth,  cited  Robinson  v.  Tay- 

(*)  Rogersv.  Rogers,  3  P.W.  193.  for,  2  B.  C.  C.  594 ;  Smith  v  King, 

(0  Floyd  V.  Spillet,  cited  Cook  v.  16  East,  283  ;  Ceningham  v.  Mel- 

Duckenfield,  2  Atk.  566  i   Lloyd  v.  lish,  Pr.  Cli.  31. 
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anj  allusion  of  tbe  kind  is  merely  one  circumstance  of 
evidence^  and  therefore  to  be  counteracted  by  the  lan- 
guage of  other  parts  of  the  instrument  (u)* 

Although  the  introduction  of  the  words  ''upon 
trust"  may  be  strong  evidence  of  the  intention  not  to 
confer  on  the  devisee  a  beneficial  interest  {x),  yet  that 
construction  may  be  negatived  by  the  context,  or  the 
general  scope  of  the  instrument  (y) :  and,  in  like  manner, 
the  devisee  may  be  designated  as  "  trustee  f  but  if  tlie 
term  be  used  with  reference  to  one  only  of  two  funds, 
he  may  still  establish  his  title  to  the  beneficial  interest  in 
the  other  («). 

It  must  also  be  obseryed,  that,  as  the  heir  is  a  person 
highly  favoured  in  law,  he  will  not  be  excluded  from  the 
resulting  trust  on  bare  conjecture  (a) ;  and  there  moat 
be  positive  evidence  of  a  benefit  intended  to  the  devisee, 
and  not  merely  negative  evidence  that  no  ben^t  was  in- 
tended to  the  heir ;  for  the  trust  results  to  the  real  re- 
presentative, not  on  the  ground  of  intentbn,  but  because 
the  ancestor  has  declared  no  intention  (b).  Thus,  a 
legacy  to  the  heir  will  not  prevent  a  trust  from  resulting  (c); 


(tf)  Buggins  y.  YateSf  9  Mod. 
122;  Wychy.  PackingUm,  2  £q. 
Ca.  Ab.  507;  and  see  King  v. 
Denison,  1  V.  &  B.  274. 

(x)  See  Hill  v.  Bishop  of  Lon- 
don^ 1  Akt.  620 ;  WoolleU  v.  HarriSy 
5  Mad.  452. 

{if)  Dawson  v.  Clarke^  15  Ves. 
409;  S.  C.  18  Yes.  247,  see  257; 
Coningham  v.  MelUshf  Pr.  Ch.  31. 

(2)  Batteley  v.  Windle,  2  B.  C.  C. 
31 ;  Pratt  v.  Sladden,  14  Yes,  193; 
and  see  Gihhs  v.  Rumseffy  2  Y»  & 
B.  294. 

(a)  HalUday  v.  Hudson,  3  Yes. 


211,  per  Lord  Loughborough ;  and 
see  Kellett  y.  KeUsU,  3  Dow,  248 ; 
Amphlett  y,  Parke,  2  R.  &  M. 
227;  PhiUips  v.  Philip,  1  M.  & 
K.  661. 

(b)  See  Hopkins  v.  Hopkins^ 
Cas.  t.  Talb.  44;  TregontoeU  v. 
Sydenham,  3  Dow,  211 ;  Lloyd  y. 
Spillet,  2  Atk.  151;  Haberghamr. 
Vincent,  2  Yes.  jun.  235^ 

(c)  Randall  v,  Bookey,  2  Yero, 
425;  S.  C.  Pr.Ch.  162;  Hopki^y. 
Hopkins,  Cas.  t,  Talb.  44 ;  Starkey 
V.  Brooks,  1  P.  W.  390,  oyerruling 
North  V.  Crompton,  1  Ch.  Ca.  196. 
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but^  joined  to  other  circumstances  in  favour  of  the 
devisee^  it  will  not  be  without  its  effect  {d). 

Where  property  has  been  given  to  a  corporation  upon 
trust  for  certain  charitable  purposes  that  do  not  exhaust 
the  whole  proceeds,  the  Court  has  held,  that,  the  cor- 
poration itself  being  an  object  of  charity,  the  donor's  in- 
tention was  not  to  treat  the  corporation  as  a  mere  trustee, 
but  to  endow  it  with  the  surplus  (e). 

It  need  scarcely  be  remarked,  that,  as  the  species  of 
trust  we  are  now  considering  results  by  presumption  of 
km,  it  may  be  rebutted  by  positive  evidence,  by  parol, 
that  the  testator's  intention  was  to  confer  the  surplus 
interest  benefidally  (J). 

Next,  a  trust  results  by  operation  of  law,  where  the 
intention  not  to  benefit  the  grantee,  devisee,  or  legatee, 
is  expressed  upon  the  instrument  itself,  as  if  the  convey- 
ance, devise,  or  bequest,  be  to  a  person  "  upon  trust,  *• 
and  no  trust  is  declared  (g),  or  upon  certain  trusts  that 
are  too  vague  to  be  executed  (A),  or  upon  trusts  to  be 


(jf)  Rogers  v.  Rogers,  8  P.  W. 
193 ;  S.  C.  Sel.  Cb.  Ca.  81 ;  and  see 
Doeksey  t.  Docksey,  2  £q.  Ca.  ab. 
506 ;  Kmg  v.  Denison,  1  V.  &  B. 
274 ;  AmpMeU  v.  Parke,  2  R.  fir 
M.  230 ;  MaUabar  v.  Mallabar, 
Cas.  t.  Talb.  78. 

(e)  See  Attorney  ^  General  v. 
Mayxfr  of  Bristol,  2  Jac.  &  Walk. 
SOS,  SI  7,  332;  In  re  Yordon's 
Char&y,  5  Sim.  571 ;  Attorney- 
General  v.  Skinners*  Company,  Id, 
596.' 

(/)  Ci^fmpton  V.  North,  as  cited 
Gtdndforongh  v.  Gainsborough,  2 
Vem.   263;  Doeksey  v.  Doeksey, 


2  Eq.  Ca.  Ab.  506;  MaUabar  v. 
MaUabar,  Cas.  t.  Talb.  78. 

{g)  Dawson  v.  Clarke,  18  Ves. 
254,  per  Lord  Eldon  ;  see  South- 
ouse  V.  Bate,  2  V.  &  B.  896; 
Morice  v»  Bishop  of  Durham,  10 
Ves.  587 ;  'WooUett  v.  Harris,  5 
Mad.  452;  Pratt  v.  Sladden,  14 
Ves.  198 ;  Dunnage  v.  White,  1 
Jac.  &  Walk.  583. 

{h)  Fowler  v.  Garlike,  1  R.  &  M. 
232 ;  Morice  v.  Bishop  of  Dur- 
ham, 9  Ves.  399 ;  ^.  C.  10  Ves. 
522;  LesUe  v.  Devonshire,  2B.  C. 
C.  187 ;  Vezey  v.  Jamson,  1  Sim. 
8s  Stu.  69. 
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thereafter  declared,  and  no  declaration  is  ever  made  (i), 
or  upon  trusts  that  are  void  for  unlawfu)ne3B  {k),  or  that 
fail  by  lapse  (I),  &c. ;  for  in  such  cases  the  tnisteei  can  have 
no  pretence  for  claiming  the  beneficial  Qwnersjiip}  when, 
by  the  express  language  of  the  instruments  the  .whole 
property  has  been  impressed  with  a  trust. 

And.  where,  as  in  the  foregoing  cases,  a  trust  results 

* 

to  the  settlor  or  his  representative,  not  by  presumption 
of  law,  but  by  force  of  the  written  instrumeiit^  tlie.^wtee 
is  not  at  liberty  to  defeat  the  resulting  tr^st  by  tl|e  pro* 
duction  of  extrinsic  evidence  by  parol  (m).        ,       , 

Having  thus  distinguished  between  the.  two  kinc^  of 
resulting  trusts,  (a  classification  necessary  to  he  ma^e 
for  the  purpose  of  ascertaining  the  ^m^ssibilitfr  pf  p^rol 
evidence,)  we  proceed  to  introduce  a  few  remarks  ap- 
plicable to  resulting  trusts  generally,  whether  arising  by 
presumption  of  law  or  from  the  language  of  the  instrur 
ment. 

1.  If  real  estate  be  devised  upon  trust  to  sell  for  a  par- 
ticular purpose,  and  that  purpose  either  wholly  fails  or 


(f)  Emhlyn  v.  Freeman^  Pr.  Ch. 
541 ;  City  of  London  v.  Garway^ 
2  Vein.  571 ;  ColUns  v.  Wakeman, 
2  Yes.  jun.  6S3 ;  and  see  Brown  v. 
Jones,  1  Atk.  188;  Sidney  v. 
Shelley,  19  Ves.  352 ;  Brookman  ▼. 
Hales,  2  V.  &  B.  45, 

(k)  Carrick  v.  Errington,  2  P. 
W.  361 ;  Arnold  v.  Chapman,  1 
Ves.  108;  Tregonwell  v.  Syden- 
ham, 3  Dow,  194 ;  Jones  v.  Mil- 
cheU,  1  S.  &  S.  290;  Gibbs  v. 
Rumsey,  2  V.  &  B.  294 ;  Page  v. 
Leapingwell,  18  Yes.  463 ;  and  see 
Cooke  V.  Tlie  Stationers*  Company, 


3  M.  &  K.  262. 

(/)  Jckroyd  y.  Smitban^  1  B.  C. 
C.  503 ;  Spink  v.  LeuM,  a  B.  C.  C. 
355;  WiUiams  v.  Coade^  10  Yes. 
500 ;  Digby  v.  Legmrd,  dUd  Cruse 
V.  Barley,  3  Cox's  P.  W.  22,  note 
(1) ;  Huicheson  v,  Hammond,  3  B. 

v/.  v/.    l^O. 

(fn)  See  Langham  r.  Sanford^ 
17  Yea.  442;  iS".  C.  19  Yet.  643; 
Rachfield  v.  Careless,2V.'7i.  158; 
Gladding  v.  Yapp,  5  Mad.  59; 
White  V.  Evans,  4  Yes.  21 ;  WaU 
ion  V.  WaUon,  14  Yes.  322. 
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does  not  exhaust  the  proceeds^  the  part  that  remains  un- 
applied^ whether  the  estate  has  been  actually  sold  of  not, 
will  i-esult  to  the  testator's  heir,  and  not  to  his  next  of 
kin  («).  •  Arid  the  whole  or  surplus  will  result  in  this 
manner^ '  though  the  proceeds  of  the  realty  be  blended 
with  personal  estate  in  the  formation  of  one  common 
fund  (o).  And  even  an  express  declaration  that  the  pro- 
ceeds of  the  sale  shall  be  considered  as  part  of  the  tes- 
tator's personal  estate  will  not  prevent  the  operation  of 
th6  rule  (p) ;  for  a  direction  of  this  kind  is  construed  to 
extend  to  the  purposes  of  the  will  only,  and  not  to  give 
a  right  to  those  who  claim,  as  the  next  of  kin,  by  opera- 
tidn  of  Taw.  In  the  late  case  of  Phillips  v.  Phillips  (q), 
befo^d  dir  I.  Leach,  the  proceeds  of  the  sale  were  directed 


{n)  Starketf  v,  Brooks,  1  P.  W. 
^90 ;  Randall  v.  Bookey,  Pr.  Ch. 
162;  SUmehouse  v.  Evelyn,  3  P. 
W.  2^2;  Robiimn  v.  Taylor,  2 
B.  C.  C.  589;  Cruse  ▼.  Barley, 
3  P.  W.  20;  Buggins  v.  YaUs,  2 
Eq.  Ca.  Ab.  508 ;  HiU  v.  Cock,  1 
V.  &  B.  178  ;  CUy  of  London  v. 
€fafwdy,  2  Vera.  571 ;  Nieholls  v. 
Crisp,  cited  Croft  v.  Slee,  4  Ves. 
65;  Digby  t.  Legard,  2  Dick. 
500 ;  Spink  v.  Lewis,  3  B.  C.  C. 
355 ;  CMtty  v.  Parker,  4  B.  C.  C. 
411;  Collins  ▼.  Wakeman,  2  Yes. 
jnn.  683;  Howse  v.  Chapman^  4 
Ves.  542;  WiUiams  v.  Coade,  10 
Ves.  600;  Berry  v.  Usher,  11 
Ves.  87 ;  QMs  v.  Rwnsey,  2  V. 
&  B.  294  ;  Maugham  v.  Metson,  1 
V.  &  B.  410 ;  Wilson  v.  Major, 
1 1  Ves.  205  ;  Wright  ▼.  Wright, 
16  Ves.  188;  Hooper  v.  Goodwin, 


18  Ves.  156  ;  Jones  v.  Mitchell, 
1  S.  &  S.  290;  Page  v.  Leaping- 
well,  18  Ves.  463.  Note,  Countess 
of  Bristol  V.  Hungerford,  2  Vern. 
645,  is  misreported — see  Rogers 
V.  Rogers,  3  P.  W.  194,  note  (C). 

(o)  Ackroyd  v.  Smithson,  1  B. 
C.  C.  503;  Jessopp  v.  Watson,  1 
M.  &  K.  665. 

(p)  Collins  V.  Wakeman,  2  Ves. 
jun.  683;  and  see  AmphUtt  v. 
Parke,  2  R.  &  M.  226.  Ogle  v. 
Cook,  cited  in  Fletcher  v.  Ash- 
burner,  1  B.  C.  C.  502,  and  in 
Ackroyd  v.  Smithson,  Id.  513,  was 
for  a  long  time  considered  contra; 
but  in  Collins  v.  Wakeman,  2  Ves. 
jun.  686,  Lord  Loughborough  had 
the  Reg.  Lib.  searched,  and  it  was 
found  the  point  had  been  left  un- 
decided. 

(q)  1  M.  &  K.  649. 
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to  be  taken  as  part  of  the  testator's  personal  estate^  and 
were  blended  into  one  fund  with  the  personalty^  and  a  le- 
gacy which  had  lapsed  was  decreed  in  favour  of  the  next 
of  kin ;  but  the  opinion  of  the  profession  is  understood 
to  be  against  the  decision;  and  it  is  observable^  that 
Collins  V.  Wakeman,  the  only  authority  precisely  in  point, 
was  not  once  adverted  to  in  this  case  either  by  the  bar 
or  the  bench.  But  if  a  testator  direct  the  proceeds  of 
the  sale  to  be  taken  as  personal  estate,  and  nothing  more 
is  said,  then^  as  every  part  of  the  will  ought,  if  possi- 
ble, to  have  an  operation,  the  meaning  of  the  testator  may 
be  thought  to  be,  that  the  realty  should  be  converted 
into  personalty  for  the  benefit  of  the  next  of  kin ;  and,  in- 
deed, in  The  Countess  of  Bristol  v.  Hungefford  (r),  where 
the  testator  directed  the  proceeds  of  the  sale  to  be  taken 
as  personal  estate,  and  go  to  his  executors,  to  whom 
he  gave  20/.  a-piece,  it  was  actually  decided  that  the 
next  of  kin  were  entitled. 

If  the  execution  of  the  trust  require  the  estate  to  be 
sold,  but  the  purposes  of  the  trust  do  not  exhaust  the 
proceeds,  the  part  that  is  undisposed  of  will  result  to  the 
heir  in  the  character  of  personalty,  and,  though  the  sale 
was  not  actually  effected  in  his  lifetime,  will  devolve  on 
his  executor  (s)^  but  if  the  trusts  declared  by  the  tes- 
tator do  so  entirely  fail  as  not  to  call  for  a  conversion, 
then  the  whole  estate  will  result  to  the  heir  as  realty,  and 
descend  upon  his  heir  (t). 

(r)  2  Vera.  645;  S.  C.  Pr.  Ch.  484  ;    Dixon  v.  Dawson,  2  S.  & 

81;  corrected  from  Reg.  Lib.,  in  St.  827;  Jessoppv,  Watson,  1  M. 

Rogers  v.  Rogers,  3  P.  W.  194,  &  K.  665. 

note  (C).  (0  Smith  v.   Claxton,  t»&s  su^ 

(s)  Hewitt  V.  Wright,  1  B.  C.  pra;  Chittyv,  Parker,  2yes.  jun. 

C.  86 ;  Wnght  v.  Wright,  16  Ves.  271. 
188;   Smith  v.  Ckucton,  4  Mad. 
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The  doctrines  upon  this  subject  have  beeii  very  clearly 
put  by  Sir  John  L^eh  in  the  case  of  Smith  v.  Clax- 
ton  (fi).  A  testator  by  enei devise  had  given  an  estate  to 
tnistees  and  their  heirs  upon  trust  to  sell,  and  out  of  the 
proceeds  to  pay  his  fimeral  expenses,  debts,  and  legacies, 
and,  subject  thereto,  upon  trust  to  pay  the  surplus  to  his 
wife.  By  a  second  devise  he  had  given  an  estate  to  the 
same  trustees  and  their  heirs,  upon  trust  to  pay  the  rents 
to.  his  wife  for  life,  and  after  her  death  to  Thomas  £or 
life,  and  after  his  death  upon  trust  to  sell  and  divide. the 
proceeds  amongst  the  children  of  Thomas,  and,  failing 
such  children,  between  Joseph  and  Robert  in  equal  shares. 
By  a  third  devise  he  bad  given  an  estate  to  the  same 
trustees  and  their  heirs,  upon  trust,  subject  to  an  annuity, 
for  Robert  for  life,  and  after  his  decease  upon  trust  to  sell 
and  apply  the  produce  for  the  benefit  of  the  children  of 
Robert,  and,  failing  such  children,  upon  trust  for  Thomas 
and  Joseph  in  equal  shares.  The  wife  died  in  the  life- 
time of  the  testator ;  Robert  also  died  in  the  lifetime  of 
the  testator  without  issue ;  Thomas  survived  the  testator, 
but  died  a  few  months  after,  having  had  an  only  child^  who 
had  died  in  the  testator's  lifetime.  Sir  John  Leach  said — 
"  Where  a  devisor  directs  his  real  estate  to  be  sold,  and  the 
produce  to  be  applied  to  particular  purposes,  and  those 
purposes  partially  fail,  the  heir-at-law  is  entitled  to  that 
part  of  the  produce  which  in  the  events  is  thus  undisposed 
of.  The  heir-at-law  is  entitled  to  it  because  the  real 
estate  was  land  at  the  devisor's  death,  and  this  part  of  the 
produce  is  an  interest  in  that  land  not  eifectually  devised, 
and  which  therefore  descends  to  the  heir.   A  devisor  may 

(tt)  4. Mad. 484. 
N  2 
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give  to  his  devisee  eithelr  land  or  the  price  of  land  at  his 
pleasure^  and  the^devisee  must  receive  it  in  the  quality  in 
which  it  is  given^  and  cannot  intercept  the  purpose  of  the 
devisor.  If  it  be  the  purpose  of  the  testator  to  give  land 
to  the  devisee,  the  land  will  descend  to  his  heir ;  if  it  be 
the  purpose  of  the  devisor  to  give  the  price  of  land  to 
the  devisee,  it  will,  like  other  money,  be  part  of  his  per- 
sonal  estate.  Under  every  will,  when  the  question  is, 
whether  the  devisee,  or  the  heir  failing  the  devisee,  takes 
an  interest  in  land  as  land  or  money,  the  true  inquiry  is, 
whether  the  devisor  has  expressed  a  purpose,  that,  in  the 
events  which  have  happened,  the  land  shall  be  converted 
into  money.  Where  a  devisor  directs  his  land  to  be  sold 
and  the  produce  divided  between  A.  and  B.,  the  obvious 
purpose  of  the  testator  is,  that  there  shall  be  a  sale  for 
the  convenience  of  division,  and  A.  and  B.  take  their 
several  interests  as  money,  and  not  land ;  and  if  A«  die 
in  the  lifetime  of  the  testator,  and  the  heir  stands  in  his 
place,  the  purpose  of  the  devisor  still  applies  to  the  case, 
and  the  heir  shall  take  the  share  of  A.,  as  A.  himself 
would  have  taken  it,  as  money,  and  not  land  :  but  if  A. 
and  B.  both  die  in  the  lifetime  of  the  testator,  and  the 
whole  interest  in  the  land  descends  to  the  heir,  the  ques- 
tion would  then  be,  whether  the  devisor  can  be  con* 
sidered  as  having  expressed  any  purpose  of  sale  applicable 
to  that  event,  so  as  to  give  the  interest  of  the  heir  the 
quality  of  money.  The  obvious  purpose  of  the  testator 
being  that  there  should  be  a  sale  for  the  convenience  of 
division  between  his  devisees,  that  purpose  could  have  no 
application  to  a  case  in  which  the  devise  wholly  failed, 
and  the  heir  would  therefore  take  the  whole  interest  as 
land.  To  apply  these  principles  to  the  present  case ;  under 
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the  first  devise,  the  estate  is  directed  to  be  sold,  and  the 
produce  applied  in  aid  of  the  personal  estate  in  payment 
of  debts  and  I^acies,  and  the  surplus  is  given  to  the  wife. 
The  debts  and  legacies  are  fully  paid  out  of  the  personal 
estate^  and  the  wife  dies  in  the  testator's  lifetime.  The 
whole  interest  thus  resulted  to  the  heir,  and  the  devisor's 
purpose  of  sale,  being  plainly  for  a  distribution  according 
to  the  will,  has  no  application  to  the  events  which  have 
happened,  and  the  heir  took  the  estate  as  land  which 
descends  in  that  character  to  his  heir.  Under  the  second 
devise^  there  is  an  obvious  purpose  of  sale  for  the  conve- 
nience of  division  between  the  sons  of  Thomas,  or,  fail- 
uig  them,  between  Joseph  and  Robert.  The  only  son  of 
Thomas,  and  the  devisor's  son  Robert,  both  die  in  the 
devisor's  lifetime,  and  the  heir  becomes  entitled  by  lapse 
to  the  moiety  of  the  produce  intended  for  Robert  The 
purpose  of  sale  for  convenience  of  division  still  applies  to 
the  events  which  have  happened,  and  this  moiety  is  not 
land^  but  personal  estate  of  the  heir.  Under  the  third  de- 
vise^ there  is  the  same  obvious  purpose  of  sale :  first,  for  a 
division  between  the  children  of  Robert,  and,  failing  them^ 
between  the  heir  and  Joseph.  There  were  no  children  of 
Robert,  but  the  purpose  of  sale  remains,  and  this  moiety 
also  is  not  land,  but  personal  estate  of  the  heir." 

2.  If  a  testator  bequeath  money  to  be  laid  out  in  a 
purchase  of  lands,  to  be  settled  to  uses  which  either 
wholly  or  partially  fail  to  take  effect,  the  undisposed  of 
interest  in  the  money  or  estate  will  result  to  the  testator's 
executor,  upon  trust  for  his  next  of  kin. 

The  authorities  upon  the  subject  appear  certainly 
against  the  doctrine,  but  the  principle  is  so  clear  that 
scarcely  a  doubt  can  be  entertained. 

In  the  case  of  Fletcher  v.  Chapman,  affirmed  in  the 
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House  of  Lords  (x),  a  t^tator  had  given  1000^  to  W.  G., 
to  the  intent  it  should  be  laid  out  in  lands^  provided  the 
rents  thereof  should  be  for  his  life  only.  £S00  was  in- 
vested in  a  purehase  of  land^  but  the  remaining  700/.  vras 
still  in  the  shape  of  money  at  W.  G/s  death.  It  was 
held^  that  the  purchased  estate  should  go  to  the  heir  of 
the  testator^  and  that^  as  the  700/.  was  upon  trust  tO:be 
laid  out  in  land^  it  should  go  to  the  heir  in  like  manner. 
But  this  case,  it  must  be  observed,  was  decided  at  a  very 
early  period,  and  when  the  doctrine,  of  resulting  trusts 
was  very  imperfectly  understood. 

There  are  to  be  found  some  expressions  of  Lord  Cowper 
which  appear  to  countenance  the  same  notion.  ''  If  a 
sum  of  money/'  he  says,  ''  should  be  devised  to  be  laid 
out  in  land,  and  the  uses  to  which  the  land  should  go  be 
not  declared,  if  the  money  thus  devised  be  considered  as 
land,  why  should  not  the  benefit  of  that  money  go  to  'the 
heir-at-law  as  a  resulting  trust  ? "  He  then  proceeds  to 
observe — "  By  parity  of  reason,  if  a  real  estate  be  devised 
to  be  sold,  and  no  particular  directions  be  given  how  the 
purchase  money  shall  be  applied  in  whole  or  in  part>  why 
should  not  the  money  thus  disposed  of  go  to  the  executor 
to  be  applied  in  a  course  of  distribution,  or  to  a  residuary 
legatee  of  the  personal  estate,  if  any  such  there  be  ?  The 
same  law  which  gives  land  to  the  heir,  gives  personal 
estate  to  the  executor,  or  at  least  to  the  next  of  kin,  who 
frequently  is  not  heir.  If,  then,  favour  be  shewn  to  the 
heir  with  respect  to  land,  which  is  all  that  can  descend 
to  him  as  heir,  why  should  not  the  like  favour  be  shewn 
to  the  executor  or  next  of  kin  with  respect  to  personal 


(x)  3B.P.  C.  1. 
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estate,  which  they  are  by  right  of  law  equally  entitled 
to  ?"  (y)  The  latter  principle  of  Lord  Cowper  seems  to 
be  founded  on  good  sense,  &hd  therefore,  as  it  is  now  de- 
cided that  real  estate  devised  to  be  sold  shall  result  to  the 
heir,  it  follows,  upon  his  Lordship's  own  principle,  that 
money  bequeathed  to  be  laid  out  in  lands  shall  result  to 
the  executor. 

The  case  of  Leslie  v.  The  Duke  of  Devonshire  (;s)  is  a 
decision  to  the  like  purport.  E.  C.  had  assigned  several 
sums  of  money,  one  of  which  was  the  sum  of  8,500/.,  to 
trustees,  upon  trust  to  invest  in  a  purchase  of  lands ;  the 
estates  purchased  with  the  8,500/.  to  be  settled,  sub* 
ject  to  annuities,  upon  R.  C.  and  his  heirs,  and  the  estates 
purchased  with  the  other  sums  to  be  settled  to  other  uses 
not  material  to  be  mentioned ;  and  in  the  assignment  was 
contained  a  power  of  revocation  and  new  appointment  by 
deed  or  will.  E.  C.  by  will,  but  without  declaring  whe- 
ther he  meant  to  revoke  the  assignment,  gave  to  the  same 
trustees  the  said  sum  of  8,500/.,  and  also  a  mortgage  of 
6,700/.  not  comprised  in  the  assignment,  upon  trust  for 
further  securing  the  said  annuities,  and  out  of  the  first 
annuity  that  should  cease  to  pay  an  annuity  of  80/.  to 
J.  L.  for  life ;  and,  after  payment  of  the  said  annuities, 
he  willed  that  the  interest  of  the  two  mortgage  sums  of 
8,500/.  and  6,700/.,  or  the  rents  of  the  lands  to  be  pur- 
chased therewith,  should  be  paid  to  R.  C.  for  life,  and 
be  settled  in  trust  in  the  same  manner  as  his  other  es- 
tates were  directed  to  be  settled.  R.  C.  was  the  testa- 
tor's heir,  and  the  question  for  the  Court  was,  to  which 
set  of  limitations  contained  in  the  assignment  the  remain- 

(y)  Hayford  v.  Benlows^  Amb.  582.  («)  2  B.  C.  C.  187. 
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der  after  the  life  estate  of  R»  C.  should  be  taken  to  refer, 
&,  in  case  ihe  devise  of  it  should  be  held  void  for  un- 
eertamfcy,  to  whom  it  should  belong.  Sir  L.  Kenyon 
sadd,  ''I  will  not  decide  whether  the  will  was  or  was  not 
a  revocation  of  l^e  settlement,  because^  taking  it  upon 
the  will  alone,  theiie  is  no  doubt  as  to  the  question.  The 
testator  has  directed  the  surplus  interest,  or  the  rents  of 
the  estate  to  be  purchased^  to  follow  the  limitation  of 
his  other  estates,  by  which  he  has  shewn  that  he  meant 
the  money  to  be  laid  out  in  land.  Then  the  question 
is,  Miho  is  entitled  to  this,  considered  as  land.  That  the 
testator  did  not  intend  this  portion  for  R.  C.  I  believe, 
but  R.  C.  stands  here  in  a  character  favoured  by  the 
law :  he  appears  clothed  with  the  character  of  heir-at- 
law  to  the  testator.  I  am  bound  by  a  rule  which  has 
prevailed  in  the  construction  of  wills,  that,  where  the 
Court  cannot  see  its  way,  the  whole  property  must  be 
considered  as  undisposed  of.  "* 

Lord  Rosslin  appears  also  on  one  occasion  to  have 
inclined  to  the  same  opinion,  for,  **  The  next  of  kin,"  he 
said,  ''claims  on  two  points,  in  either  of  which,  if  he 
succeeds,  he  shews  a  right  to  it  as  personal  estate,  but 
both  of  which  slide  from  under  him  on  examination. 
First  he  says,  there  is  a  clear  intention  to  give  the 
money  as  land  to  the  cestuis  que  trust.  It  would  follow, 
that  the  next  of  kin  could  not  take.  But  secondly  it 
is  said,  the  money  is  directed  to  be  invested  in  land, 
which  the  cestuis  que  trust  cannot  take  for  want  of  pre- 
cise words  giving  it  to  them.  The  heir  at  law  only  has 
a  right  to  make  this  objection.  How  then  can  the  next 
of  kin  take,  if  the  heir  at  law  has  a  right  ?  The  claim 
of  the  next  of  kin  is  the  worst  claim  that  ever  was  set 
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up  (a)."  Tliese  observations^  however,  were  merely  cur- 
sory, and  not  at  all  mat^al  to  the  determination  of  the 
case ;  it  mlist  also  be  remarked,  that  if  his  Lordship  did 
really  intend,  as  the  meaning  of  the  passage  appears  to 
be,  that  the  heir  was  entitled,  as  against  the  executor,  to 
hav^  the  numey  invested  in  land  for  his  benefit,  he  con- 
tradicts the  opinion  expressed  by  himself  in  Walker  v. 
Detmej  that,  as  between  the  heir  and  executor,  there 
was  not  a  scintilla  of  equity  to  make  the  property  what 
it  was  not  in  fact  (V). 

It  was  also  remarked  by  Lord  Redesdale,  that,  **  If  a 
testator  direct  20,000/.  to  be  paid  out  of  the  personal 
estate,  and  lands  to  be  purchased,  on  failure  of  the  in- 
tended purpose  the  lands  will  go  to  the  heir  at  law : 
the  personal  representative  cannot  take,  as  the  money 
is  converted  into  land  (c)."  The  authority  of  Lord 
Redesdale  is  undoubtedly  entitled  to  very  great  atten- 
tion, but  this  was  a  mere  ohiter  dictum,  and  not  a  de- 
liberate opinion. 

To  examine  the  question  upon  principle,  it  will  be 
granted,  that  the  heir  must  take  either  as  heir  or  as 
purchaser*  It  cannot  for  a  moment  be  contended,  that 
he  can  establish  a  claim  in  the  character  of  heir,  for,  to 

(a)  Browne  v.  De  Laet,  4  B.  C.  the  latter  words,  his  Lordship  did 
C.  534.  His  Lordship  proceeds,  not  mean  to  doabt  whether  the  heir 
**  The  heir  at  law  contends  that  the  was  entitled  to  any  thing  that  was 
purchases  mustbemade, and, though  not  land  in  the  ancestor;  but  whe<- 
there  are  various  expressions  about  ther,  supposing  him  prim  facie  en- 
the  plan  and  consent  of  the  person  titled,  the  rule,  that  he  should  not  be 
in  possession  of  the  other  estate,  disinherited  without  express  words 
yet,  as  there  is  no  express  disposi-  or  necessary  implieationf  was  appli- 
iioii,  he  mast  take  as  heir.  It  is  cable  in  respect  of  lands  not  descend- 
not  necessary  to  examine  how  far  ed,  but  directed  to  be  purchased. 
this  proposition  applies  to  any  thing  (6)  2  Ves.  jun.  176. 
that  was  not  land  in  the  testator,  and  (c)  TregonweU  v.  Sydenham,  3 
could  not  descend  to  the  heir."   By  Dow,  207. 


186  OF  TRUSTjS  BY  [^CH.  XU 

assert  such  a  title^  he  must  prove  himself  to  be  the  heir 
of  the  person  last  seised,  and  here  by  the  terms  of  the 
question  the  testator  bad  no  seisin.  '^  The  conversion 
of  the  estate/  said  Lord  Northington,  '^  is  to  be  after 
the  testator's  death,  and,  whoever  takes  under  the  settle- 
ment directed  to  be  made,  will  take  a  new-created  in- 
terest, which  never  did,  and  never  was  intended  to  vest 
in  the  testator,  and  therefore  he  cannot  take  but  as 
purchaser  (g?)."  But  if  the  heir  is  to  claim  as  purchaser, 
he  must  shew  that  the  will  contains  a  bequest  to  him, 
either  expressly  or  by  implication.  Now,  he  cannot 
maintain  that  any  express  gift  was  made  in  his  favour,  for 
the  supposition  is,  that  the  testator  has  declared  no  in- 
tention ;  nor  is  it  easy  to  discover  upon  what  ground 
any  implied  gift  can  be  supported,  for,  if  implied  at  all, 
it  must  be  so  from  something  said  in  the  will ;  but  if  a 
testator  merely  direct  1,000/.  to  be  laid  out  in  lands,  to 
be  settled  on  A.  for  life,  the  injunction  plainly  involves 
nothing  more  than  what  is  actually  expressed.  Should 
a  testator  devise  real  estate  to  be  sold,  and  direct  the 
interest  of  the  proceeds  to  be  paid  to  A.  for  life,  it  is  un- 
doubted law,  that  the  remainder  of  the  stock  would  re- 
sult to  the  heir,  and  is  not  by  implication  a  bequest  to 
the  executor  (e).  It  may  be  said,  that  a  testator  is  sup- 
posed so  to  favour  the  heir,  that,  where  money  is  to  be 
turned  into  land,  a  devise  to  the  heir  shall  be  presumed. 
But  where  is  the  maxim  to  be  found,  that  a  testator 
shall  be  taken  to  favour  his  heir  more  than  his  executor  ? 
That  the  law  favours  the  heir  is  readily  conceded,  but 
it  is  only  in  the  character  of  heir ;  that  is,  the  law,  which 
invests  the  heir  with  the  title  by  which  he  lays  claim  to 

(d)  Robinson  v.  Knight^  2  Ed.  (e)  Wilson  v.  Major ,    11   Vcs. 

159.  205, 
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the  land,  will  support  him  in  the  maintenance  of  that 
title,  until  it  appears  he  has  been  disinherited,  either 
expressly,  or  by  necessary  implication.  It  was  never 
contended  that  favour  was  to  be  shewn  to  him  in  >  the 
character  of  a  purchaser.  As  the  trust  is  executory,  and 
tfaerrfore  admits  a  greater  latitude  of  construction,  it 
may  be  thought,  perhaps,  that  the  Court  would  insert  a 
limitation  to  the  heir,  on  the  ground,  that,  had  the  ques- 
tion been  put  to  the  testator  himself,  he  would  have 
given  a  direction  to  that  effect ;  but  as  the  heir,  except  as 
to  lands  of  which  the  ancestor  was  seised,  is  regarded  in 
the  light  of  a  stranger,  there  seems  no  more  reason  why 
the  Court  should  insert  a  limitation  to  the  heir,  than  to 
any  indifferent  person.  Besides,  the  argument  would 
have  no  application  to  such  cases  as  that  of  Leslie  v« 
The  Dtike  ojf  Devonshire,  where,  as  the  uses  of  the  re- 
mainder, though  void,  were  expressed,  the  presumption 
could  not  be  raised.  But  though  the  right  of  the  heir 
may  not  appear  to  rest  on  any  reasonable  foundation,  it 
may  still  be  thought  incongruous  that  land  should  go  to 
the  executor.  But  this  difficulty  will,  on  examination, 
be  found  totally  destitute  of  weight.  The  respective 
rights  of  the  heir  and  executor  are  absolutely  and  im- 
mutably fixed  at  the  moment  of  the  intestate's  decease : 
except  so  far  as  a  person  may  have  disposed  of  his  pro- 
perty by  will,  what  was  then  real  estate  will  descend 
upon  the  heir,  and  what  was  then  personal  estate  will 
devolve  on  the  executor.  The  real  estate  may,  in  the 
execution  of  some  partial  purpose  expressed  upon  the 
will,  have  been  converted  into  money,  or  a  part  of  the 
personal  estate  may,  with  the  same  view,  have  been  con- 
verted into  realty ;  but,  in  either  case,  the  undisposed  of 
interest  will,  notwithstanding  the  conversion,  result  to 
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that  representative  from  whom  in  fact  it  was  never 
aliened.  If  a  testator  direct  the  sale  of  an  estate^  and 
give  one-third  of  the  proceeds  to  A.,  and  another  to  B., 
the  remaining  third  is/ even  after  the  actual  sale,  a  por- 
tion of  the  land  of  which  the  ancestor  was  seised,  and 
will  therefore  result  to  the  heir ;  and,  on  the  same  prin- 
ciple, if  1,000/.  be  bequeathed  to  be  laid  out  in  lands 
to  be  settled,  one-third  on  A.  and  his  heirs,  and  another 
on  B.  and  his  heirs,  the  remaining  one«third,  even  after 
the  investment,  must  be  part  of  the  testator's  personal 
estate,  and,  as  such,  result  to  the  executor.  ''  All  the 
cases, '^  said  Lord  Eldon,  ''  establish  this  proposition, 
that  where  a  person,  dealing  upon  his  own  property,  has 
directed  a  conversion  for  a  particular  purpose,  or  out  and 
out  but  the  proceeds  to  be  applied  to  a  particular  purpose, 
when  the  purpose  fails,  the  intention  fails,  and  the  Court 
regards  him  as  not  having  directed  the  conversion  (/)/' 
It  may  appear  singular,  that  money  should  go  to  the 
heir,  and  land  to  the  executor,  but  it  is  needless  to  men- 
tion the  numerous  cases  in  which  money  at  law  is  land 
in  equity,  and  what  is  land  at  law  is  regarded  as  money 
in  equity. 

On  the  whole,  therefore,  it  is  submitted,  that,  as  the 
cases  o{  Fletcher  v.  Chapman,  and  Leslie  v.  The  Duke  of 
Devonshire,  were  decided,  not  on  a  weak,  but,  it  may 
almost  be  said,  upon  no  principle,  their  authority,  should 
the  question  again  come  before  the  Court,  would  not  be 
followed. 

The  recent  case  of  Cogan  v.  Stevens  (g)  at  the  Rolls, 
before  Sir  C.  Pepys,  has  lately  decided  the  point  in  favour 
of  the  executor. 

(f)  Riphy  V.  Waterwwrthj  7  Ves.  435.  {g)  Append.  No.  2. 
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3.  It  often  happens,  that  the  settlor  makes  a  primary 
disposition  of  the  whole  property  to  A.  subject  to  a 
particular  charge  in  favour  of  B«,  and  the  charge  in  event 
either  wholly  or  partially  fails  so  as  either  not  to  divest, 
or  only  pro  tardo  divest  the  estate  of  A.  The  reader 
must  distinguish  the  preceding  cases  of  resulting  trust 
from  such  a  gift  as  this ;  for  here,  as  the  entirety  is  dis- 
posed of  in  the  first  instance  to  A.  so  far  as  the  charge 
does  not  exhaust  it,  there  can  nothing  result  to  the  heir, 
even  should  the  charge  not  take  effect.  The  distinc- 
tion was  thus  stated  by  Sir  J.  Leach :  '^  If  the  devise," 
he  said,  "  to  a  particular  person,  or  for  a  particular 
purpose,  be  intended  by  the  testator  to  be  an  exception 
from  the  gift  to  the  residuary  devisee,  the  heir  takes  the 
benefit  of  the  failure ;  but  if  it  be  intended  to  be  a  charge 
only  upon  the  estate  devised,  and  not  an  exception  from 
the  gift,  the  devisee  will  be  entitled  to  the  benefit  of  the 
failure  (A)." 

Thus,  if  lands  be  devised  to  A.  charged  with  a  legacy 
to  B.  provided  B.  attain  the  age  of  twenty-one,  should 
B.  attain  that  age  he  will  be  entitled  to  the  legacy,  but 
if  he  die  without  attaining  that  age,  the  devise  has  become 
absolute  in  A.,  and  the  will  is  to  be  read  as  if  the  legacy 
to  B.  had  never  been  mentioned  (t). 

The  construction  is  the  same,  if  lands  be  given  to  A. 
subject  to  and  charged  with  any  sum  not  exceeding 
10,0(JO/.  to  such  persons,  and  in  such  manner,  as  the 
testator  shall  appoint,  and  the  power  is  either  never  ex- 
ercised, or  the  execution  of  it  is  void  (A) :  for  here,  as 

{h)    Cooke   V.    The   Stationers'  Barley,  3  P.  W.  20,  should  have 

Company^  3  M.  &  K.  264.  been  decided  the   same   way,   hut 

(i)  Tregonwell  v.  Sydenham,  3  the  point  was  not  noticed. 

Dow,  210,j9^Lord£ldon.  Sprigg  {h)  Jackson  y.  Hurlock,  2  Ed. 

V.  Sprigg,  2  Vern.   394,  was  de-  263 ;     Cooke   r.    The   Stationers* 

cided  OD  this  principle ;    Cruse  y  Company,  3  M.  Sc  K.  252. 
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the  testator  confers  the  whole  interest  on  the  devisee,  re- 
serving the  power>  if  he  either  abstain  from  executing  the 
power,  or  appoint  for  an  illegal  purpose,  he  does  not  dimi- 
nish that  interest,  but  the  heir  is  wholly  disinherited  (/). 

And  where  a  testator  had  devised  certain  estates  upon 
trust  to  sell,  and  out  of  the  proceeds  to  pay  5,000/.  unto 
his  wife^  her  executors  and  administrators,  in  part  satis- 
faction of  the  sum  of  10,000/.  secured  to  her  htf  marriage 
settlement  in  case  of  her  surviving  him,  and  to  invest 
the  residue  upon  certain  trusts,  and  the  wife  died  in  the 
lifetime  of  the  husband  so  that  the  10,000/.  never  be- 
came raisable,  it  was  held  that  the  5,000/.^,  instead  of 
resulting  to  the  heir,  was  included  in  the  rendue  (m). 
The  construction  put  upon  the  will  was,  that  the  whole 
fund  was  in  the  first  instance  given  to  the  residuary  lega- 
tees, subject  to  a  charge  of  SflOOL  to  arise  on  a  certain 
event,  and  that  contingency  having  never  occurred,  the 
primary  devise  of  the  entirety  never  became  divested  (n). 

Again,  if  an  estate  be  settled  to  the  use  of  toustees 
for  a  term  of  ninety-nine  years,  upon  trusts  that  do  not 
exhaust  the  whole  interest,  and  from  and  after  the  ex- 
piration, or  other  sooner  determination  of  the  said  term, 
and  subject  thereto,  to  uses  in  strict  siettlement,  the  sur- 
plus of  the  term  will  be  in  trust,  not  for  the  heir,  but  for 
the  devisees  in  remainder,  for  here  the  intention  is  ex- 
press, that,  subject  to  trusts  which  have  been  exhausted, 
the  remaindermen  shall  take  the  whole  estate  (o). 

And  if  the  limitation  be  to  trustees  for  ninety-nine  years 

{I)  Tregontoell  v.  Sydenham^  3  decided  on  this  gieand,  see  Ch.  Bar. 

Dow,  213,  per  Lord  Eldon.  Richards's  Observations,  Dan.  235, 

(m)  Noel  V.   Lord  Henley^   7  and  Lord  Eldon's,  Id.  338. 

Price,  241;   S.  C.  Dan.  211  &  {o)  Davidson  y.  Foley,  2  B.O.C. 

322.  203 ;  and  see  Maundrell  v.  Maun^ 

(fi)  That  the  case  was  probably  drellf  10  Ves.  259. 
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upon  the  trusts  thereinafter  expressed^  (and  the  instru- 
ment makes  no  mention  of  the  trusts,)  and  from  and 
after  the  expiration,  or  other  sooner  determination  of  the 
said  term,  to  uses  in  strict  settlement,  the  Court  will 
consider  the  intention  to  be  clearly  implied,  that  the  re* 
maindermen  should  have  the  beneficial  enjoyment  in  the 
first  instance,  and  will  read  the  will  as  if  the  words  sub- 
ject thereto  and  to  the  trusts  thereof  had  been  actually 
expressed  Q»). 

But  if  lands  be  given  to  A.,  on  condition  that  he  pay 
10/.  to  a  charity,  the  void  legacy  will,  it  seems,  in  this 
case  be  a  resulting  trust  to  the  heir  (g) ;  for  the  specific 
sum  is  excepted  out  of  the  devise,  and,  there  being  no 
declaration  of  intention,  either  express  or  implied,  as  to 
any  legal  disposition  of  it,  the  interest  has  not  been  effec- 
tually devised  away,  and  therefore  results  to  the  heir  (r). 

And  if  an  estate  be  settled  to  the  use  of  A.  and  B.  for  a 
term  of  sixty  years  for  raising  20,000/.  to  be  applied  in 
charity,  and,  after  the  said  sum  of  20,000/.  shall  have  been 
raised  or  determination  of  the  said  term,  to  uses  in  strict 
settlement,  the  term,  being  excepted  from  the  devise  to 
the  remaindermen  to  the  extent  of  20,000/.,  will,  to  the 
amount  of  that  sum,  result  in  favour  of  the  settlor's  heir  (s). 


{p)  Sidney  v.  SheUey^  19  Ves. 
352;  S,  C.  Coop.  206;  overruling 
the  dictum  of  Lord  Hardwicke,  in 
Brown  v.  Jones,  1  Atk.  191. 

(jq)  Bland  v.  Wilkins,  cited  in 
note  to  Wright  v.  RoWy  1  B.  C.  C. 
61 ;  compare  Arnold  v.  Chapman^ 
J  Ves.  108,  and  Gravenor  v.  Hal- 
lum,  Amb.  643,  with  Tregonwell  v. 
Sydenham,  3  Dow,  209  &  212  : 
see  contra,  Barrington  v.  Hereford, 
cited  in  Wright  v.  Row,  1  B.  C.  C. 


61 ;  Baker  v.  Hall,  12  Ves.  497; 
but  the  latter  case  was  decided,  the 
heir  not  being  a  party;  and  see 
Kennell  v.  ^66o«,  4  Ves.  811. 

(r)  See  Lord  Eldon's  Observa- 
tions on  Gravenor  v.  Hallum  in 
Tregonwell  v.  Sydenham,  3  Dow, 
212. 

(s)  Tregonwell  v.  Sydenham,  3 
Dow,  194 ;  and  see  Levet  v.  Need" 
ham,  2  Vern.  138. 
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If.  It  has  been  stated  in  general  terms,  that,  in  the 
cases  we  have  mentioned,  a  trust  will  result  to  the  settlor 
or  his  repreientatwe,  but  the  doctrine  must  be  received 
with  at  least  this  qualification,  that  the  interest  which 
would  have  resulted  is  not  otherwise  disposed  of  by  the 
settlor  himself. 

Any  interest  that  would  have  resulted  may  of  course 
be  given  away  from  the  settlor's  representative,  by  a 
particular  and  specific  devise  or  bequest;  it  remains 
only  to  inquire  what  is  the  effect  of  certain  general  ex- 
pressions. 

With  respect  to  a  testator's  realty,  the  heir  "  shall  sit 
in  the  seat  of  his  ancestor,"  unless  the  disinherison  be 
expressed  or  clearly  implied.  The  word  "  residue, " 
therefore,  has  in  devises  received  a  strict  and  narrow 
construction,  and  is  held  to  mean,  not  all  that  the  testa- 
tor has  not  actually  disposed  of,  but  only  so  much  of 
which  he  has  shewn  no  intention  of  disposing.  Thus, 
if  lands  be  devised  upon  trust  to  raise  5,000/.  for  a 
charity,  the  residue  to  A.  {t),  or  upon  trust  to  raise 
5,000/.,  with  a  general  devise  "  of  all  the  residue  of  the 
testator's  real  estate,  whatsoever  and  wheresoever  («)," 


(j)  Huicheson  v.  Hammond,  3  B. 
C.  C.  128;  Page  v,  Leapingwell, 
18  Yes.  463;  CoUins  v.  Wakeman, 

2  Vcs.  jun.  683 ;  Cruse  v.  Barley ^ 

3  P.  W.  20 ;  Jones  V.  MiteheU,  1  S. 
&  S.  293;  Sprigg  v.  Sprigg,  2 
Vera.  394,  per  cur, ;  Cooke  v.Sta' 
tioners*  Company,  3  M.  &  K.  264, 
per  eur. 

(tt)  Goodright  v.  Opie,  8  Mod. 
123;  Wright  v.  Hall,  Fort.  182; 


S.  C.  8  Mod.  222 ;  Roe  v.  Fludd, 
Fort.  184;  Watson  v.  Earl  of  Lin- 
coln, Amb.  325 ;  Oke  v.  Heath,  1 
Yes.  141,  per  Lord  Hardwicke; 
Cambridge  v.  Rous,  8  Yes.  2«5,  per 
Sir  W.  Grant;  Doe  v.  Underdown^ 
Willes.  293.  But  see  Page  ▼.  Leap- 
ingweU,  18  Yes.  463;  but  it  doea 
not  appear  that  the  heir  was  a  party, 
and  the  question  was  not  discussed* 
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in  either  case  the  void  legacy  will  result  to  the  heir^  and 
not  be  included  in 'the  residuary  clause.  -   * 

And  if  a  testator  direct  his  lends 'to  i>e  s^ld,  and 
afterwards  add  a  general  bequest  of  all  his  pirs&nal 
estate  (x),  or  appoint  a  person  residttarff-  exeoMor^  (y), 
any  part  of  the  proceeds  of  the  sale  that  iu  undisposed- 
of  by  the  will,  and  a  fortiori  that  is  disposed  of  by  die 
will  but  undisposed  of  in  event,  as  a  legacy  failing  by 
lapse,  will  not  form  part  of  the  residuary  fund  in  the  first 
case,  or  pass  to  the  residuary  executor  in  the  second ;  for 
nothing,  properly  speaking*  is  a  testator's  personal  estate, 
but  what  possesses  that  character  at  the  moment  of  his 
decease  (z). 

But  the  intention  of  convertuig  the  property  absolutely 
by  the  sale,  so  as  to  make  the  proceeds  undisposed  of  by 
the  will  pass  by  the  description  of  the  testator's  ^*  personal 
estate,"  may  be  collected  from  a  will  specially  worded  (o) ; 
and  the  blending  of  the  real  and  personal  estates  into  one 
fund  will  be  regarded  as  a  circumstance  in  some  degree  in- 
dicative of  such  an  intention  {b) ;  and  this  of  course  will  be 
the  case,  where  the  testator  expressly  directs  the  proceeds 
to  be  considered  as  part  of  his  personalty  (c). 

(x)  Maughavi  ▼.  Mason^  1  V.  &         (6)  Compare  Dutourv,  Motteux, 

B.  410  ;  and  see  Gibbs  v.Runuey,  iVe8,S2ltmthMaughamv,Masonf 

2  V.  &  B.  294.  1  V.  &  B.  417;  Hutcheson  v. Ham- 

(y)  Berry  v.  Usher,  11  Ves.  87.  mwad,  3  B.  C.  C.  148,  per  Lord 

(z)  See  Maugham  v.  Mason,  1 V.  Thurlow ;  but  see  Berrg  v.  Usher^ 

&  B.  416.  11  Ves.  87. 

(a)  MaUabar  v.  Mallahar,  Rep.  (c)  Kidney  v.  Koussmaker,\  Ves. 

f.Talb.  78 ;  Brown  v.  Bigg,  7  Ves.  jun.  436 ;  see  Lowes  v.  Hackward, 

279;  Durour  v.  Motieux,  1  Ves.  18  Ves.  171.   In  Collins  v.  Wake- 

321 ;  (see  Motteux*s  will  correctly  man,  2  Ves.  jun.  683,   the  sum 

stated,  Jones  ▼.  Mitchell,  1  S.  &  S.  undisposed  of  did  not  fall  into  the 

292,  note  (d).)  See  observations  on  residue  on  the  principle  adopted  in 

MaUabar  v.  MaUabar,  and  Durour  Davers  y.  Dewes,  3  P.  W.  40,  and 

T.  Motteux,  in  Maugham  v.  Mason,  Attorney  •  General    v.    Johnstonct 

1  V.  &  B.  416.  Amb.  577. 

O 


194 


OF  TRUSTS  BY 


[[CH.  XI. 


The  question  has  lately  been  much  discussed,  what  ex- 
pressions of  a  testator  will  amount  to  such  an  absolute 
conversion  of  real  estate  into  personal,  that  a  void  or 
lapsed  legacy  given  out  of  the  proceeds  of  the  sale  shall, 
as  if  the  property  had  been  personal,  fall  into  the  residu* 
ary  bequest,  instead  of  resulting  to  the  heir.  "  I  agree,** 
said  Lord  Brougham,  ^'a  testator  may  provide  that 
lapsed  and  void  legacies  shall  go  in  this  manner?  as  if  the 
testator  say  in  express  words, '  I  give  all  lapsed  and  void 
legacies  as  parcel  of  my  residue  to  the  residuary  legatee,' 
and  if  he  can  do  it  by  express  words,  he  can  do  it  by 
plain  and  obvious  intention  to  be  gathered  from  the  whole 
instrument  {d).^  But  what  will  amount  to  such  an  impli- 
cation is  a  point  that,  from  a  review  of  the  cases,  can  with 
difficulty  be  brought  under  any  very  definitive  rule. 

In  Durour  v.  Motteux  (e)  a  testator  gave  all  his  estate, 
freehold  and  leasehold,  monies,  securities,  bonds,  stocks, 
debts,  both  at  home  and  abroad,  household  goods,  plate, 
jewels,  linen,  wearing  apparel,  and  all  he  had  or  might 
have  or  claim  to,  of  what  kind  soever,  or  wheresoever, 
upon  trust  to  sell  and  dispose  of  all  his  freeholds,  lease- 
holds, monies,  &c.,  (repeating  the  words  at  length,)  and 
after  payment  of  all  his  debts,  funeral  expenses,  and  lega- 
cies, to  put  or  place  out  all  the  residue  of  his  personal  estate 
at  interest  upon  government  or  other  securities,  upon 
trust  to  pay  the  interest  thereof  to  several  persons  for  their 


((if)  Amphlett  v.  Parke,  2  R.  & 
M.  232. 

(c)  1  Ves.  321.  (See  the  will 
stated  from  R.  L.  in  Jones  v. 
Mitchell,  1  S.  &  S.  292,  note  (d).) 
MaUabar  v.  MaUabar,  Rep.  t,  Talb. 
78,  has  been  repeatedly  cited  to  the 
same  purpose,  but  does  not  at  all 


bear  upon  the  subject  There  was 
no  lapsed  or  void  legacy,  but  the 
question  was,  whether  the  proceeds 
of  the  sale  should,  from  the  inten- 
tion to  be  gathered  from  the  will,  pass 
by  a  residuary  bequest  of  all  the 
testator^s  **  personal  estate  ?  "  See 
PhiUips  V.Phillips,  1  M.  &  K.  660. 
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liTes^  and^  after  the  decease  of  the  longest  liver  of  them, 
to  pay  and  apply  the  said  residue  and  the  principal,  or, 
as  he  afterwards  varied  the  phrase,  the  principal  of  the 
residue  of  his  estate,  to  the  children  of  the  several  persons 
in  the  said  will  mentioned.  One  of  the  legacies  was  void 
by  the  statute  of  mortmain,  and  Lord  Hardwicke  was  of 
opinion  the  money  to  arise  by  sale  of  the  real  estate 
was  converted  absolutely  into  personalty,  it  plainly 
appearing  that  by  the  description  of  all  his  personal 
estate  he  meant  to  include  the  whole  in  the  residue  ;  that 
the  money  was  to  be  considered  now  as  personalty,  and 
the  void  legacy  was  therefore  to  be  included  in  the  resi- 
duary bequest. 

In  Kennell  v.  Abbott  (/)  a  testatrix  gave  a  copyhold 
estate  to  A.  and  his  heirs  upon  trust  to  sell,  and  out 
of  the  proceeds  to  pay  certain  legacies,  and,  amongst 
others,  150/.  to  B.  The  testatrix  then  gave  all  her 
houiiehold  goods,  plate,  furniture,  and  stock  in  husbandry 
to  A.  his  executors  and  administrators  in  trust  to  sell, 
and  out  of  the  proceeds  to  renew  a  lease,  and  as  to  the 
residue  of  the  purchase  money  to  arise  from  the  sale  of 
the  copyhold  estate,  household  goods,  furniture,  and  all 
the  rest«  residue,  and  remainder  of  her  monies,  securities  for 
money^  personal  estate,  and  effects  whatsoever  and  where- 
soever that  she  should  die  possessed  of,  interested  in,  or 
entitled  to,  or  whereof  she  had  power  to  dispose  by  will, 
she  gave  the  same  to  C.  The  legacy  to  B.  having  failed. 
Lord  Alvanley  was  of  opinion,  that  the  will  had  made  the 
real  estate  to  a)l  intents  and  purposes  personal ;  that  the 
estate  was  turned  entirely  into  money,  and  the  testatrix 
had  contemplated  it  as  such ;  that,  taking  a  retrospective 

(/)  4  Ves.  802. 
o2 
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View  of  what  she  had  done,  and  meaning  to  give  every 
thing  not  disposed  of>  she  had  added  this  residuary 
clause,  and  therefore  not  only  what  had  not  been  expressly 
devised,  but  every  thing  lapsed,  or  by  any  means  not 
disposed  of,  was  to  form  part  of  the  residue. 

The  question  slept  after  this  till  it  was  again  agitated, 
before  Sir  John  Leach,  in  Amphleft  v.  Parke  (g).  A 
testatrix  had  given  and  devised  certain  freehold  and 
copyhold  estates  to  A.  and  his  heirs  upon  trust  to  sell, 
and  directed  the  monies  to  arise  from  such  sale  ''  to  be 
considered  and  taken  to  be  part  of  the  personal  estate/' 
and  she  willed  and  directed  that  out  of  "  the  monies  to 
arise  from  such  sale,  and  out  of  all  other  the  personal 
estate^  the  several  legacies  thereinafter  mentioned  should 
be  paid,  and  *'  all  the  residue  of  her  personal  estate,  and 
of  the  monies  arising  from  the  sale  of  her  real  estate  r  she 
gave  to  B.  Some  of  the  legacies  having  lapsed,  the 
heir-at-law  and  the  residuary  legatee  put  in  their  respec- 
tive claims.  Sir  J.  Leach  said,  that,  in  deference  to  the 
two  cases  of  Durour  v,  Motteux  and  Mallabar  v.  Malla- 
bar  (Ji),  he  must  consider  the  testatrix  to  have  had  in  her 
view  the  improbable  intention,  that  the  proceeds  of  the 
sale  should,  for  purposes  not  foreseen  by  her,  have  the 
same  qualities  as  if  at  her  death  they  had  been  part  of 
her  personal  estate,  and  therefore  his  Honor  decided  that 
the  lapsed  legacies  were  included  in  the  residue.  The 
parties  having  differed  in  drawing  up  the  minutes, 
the  case  was  re-argued  before  Sir  J.  Leach,  who  de- 
cided as  before  in  favour  of  the  residuary  legatee  (i). 

{g)  1  Sim.  275.  1  M.  &  K.  660. 

(K)  His  Honor  afterwards  ad-  (i)  AmphleU  v.  Parke^  4  Russ. 

mitted  the  latter  case  had  no  appli-  75. 
cation.      See  PhiUips  v.  PhiUips^ 
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The  point  arose  a  second  time  before  Sir  J.  Leach,  in 
Green  v.  Jackson  (Jc).  A  testator  had  given  all  his  per- 
sonal estate  and  effects  to  A.,  B.,  and  C,  their  executors 
or  administrators^  upon  trust  to  pay  certain  legacies^  and 
the  testator  devised  all  his  real  estate^  whatsoever  and 
wheresoever  situate^  unto  the  said  A.,  B.^  and  C.^  their 
heirs  and  assigns,  upon  trust  to  sell  and  dispose  of  the 
same  for  the  best  price  or  prices  that  could  reasonably 
be  gotten ;  and  it  was  the  testator's  will  and  mind,  that 
all  the  monies  to  be  received  by  sale  of  the  said  real  es« 
tates,  and  by  virtue  of  the  bequest  of  his  said  personalty, 
and  all  other  the  monies  which  should  come  to  their 
hands,  should  be  by  the  same  trustees  placed  in  one  of 
the  banking  houses  in  Hull,  till  the  whole  could  be  col- 
lected and  got  in ;  and  after  the  amount  of  such  money 
should  be  ascertained,  and  the  same  lodged  at  interest 
in  the  said  bank,  the  testator  directed  that  his  said  trus- 
tees should,  on  the  death  or  marriage  again  of  his  wife, 
pay  certain  charitable  legacies,  which  were  void  by  the 
statute  of  mortmain,  and  pay  and  apply  all  the  residue  of 
the  monies  which  should  be  then  in  their  hands  unto  and 
among  the  children  of  the  several  persons  therein  men- 
tioned. Sir  John  Leach  said,  the  case  of  Durour  v.  MoU 
teux  lEvas  precisely  in  point,  and,  upon  the  authority  of 
that  case  as  well  as  upon  principle,  his  opinion  was,  that 
the  failure  of  the  charitable  legacies  enured  for  the  bene- 
fit of  the  residuary  legatee,  and  that  no  distinction  could 
be  made  between  that  part  of  the  residue  which  had 
arisen  from  the  real  estate,  and  that  part  which  had 
arisen  from  the  personal  estate. 

Amphlett  v.  Parke  was  heard  on  appeal  before  Lord 

(k)  d  Russ.  35. 
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Brougham,  who,  after  giving  great  attention  to  the  sub- 
ject, at  length  reversed  his  Honor's  decision,  at  the  same 
time,  however,  expressing  a  desire,  that  the  point  should 
be  finally  determined  on  appeal  to  the  House  of  Lords  (/). 
Green  v.  Jackson,  which  had  also  been  appealed  against, 
came  on  before  his  Lordship  a  short  time  after ;  but  as 
the  appeal  in  Amphlett  v.  Parke  was  still  pending  in  the 
House  of  Lords,  his  Lordship  declined  *  to  pronounce 
judgment  until  the  result  of  that  appeal  should  be  known. 

The  heir  and  residuary  legatee  in  Amphlett  v.  Parke 
afterwards  compromised  the  matter  by  dividing  the  fund; 
but,  before  the  appeal  in  Cfreen  v.  Jackson  could  finally 
be  disposed  of.  Lord  Brougham  had  resigned  the  great 
seal,  and  the  case  was  eventually  heard  before  his  suc- 
cessor Lord  Lyndhurst.  His  Lordship  affirmed  Sir  John 
Leach's  decree,  on  the  ground  that,  taking  the  whole  will 
togetJiery  the  testator  intended  to  treat  the  mixed  fund 
composed  of  the  proceeds  of  the  sale  and  the  personal 
estate  as  personalty  {m). 

No  other  conclusion  can  apparently  be  drawn  from  the 
cases  than  this,  that  a  lapsed  or  void  legacy  will  pass 
to  the  residuary  legatee,  if  either  the  testator  expressly 
declare  that  the  proceeds  of  the  sale  shall  be  considered 
as  ''  personal  estate,"  or  if  the  intention  of  an  absolute 
conversioYi  into  personal  estate  can,  without  the  aid  of 
any  particular  expression  to  that  effect,  be  gathered  from 
the  general  structure  of  the  will.  It  was  stated  in  a 
former  page,  that  if  a  testator  expressly  direct  the  pro- 
ceeds of  the  sale  to  betaken  as  **  personal  estate,"  a  part 
of  the  proceeds  undisposed  of  by  him  will  nevertheless 
not  result  to  the  next  of  kin.     The  distinction  between 

(/)  2  R.  &  M.  221.  (til)  2  R.  &  M.  238, 
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the  next  oj  kin  and  the  residuary  legatee  is  this :  the 
former  claim  dehors  the  will^  while  the  latter  is  a  claimant 
under  the  will>  and  when  the  proceeds  of  the  sale  are 
directed  to  be  taken  as  personalty,  the  testator  must  be 
understood  to  mean  for  the  purposes  of  the  will  only,  and 
not  for  any  object  beyond  it. 

With  respect  to  resulting  trusts  of  personal  estate,  the 
next  of  kin  are  regarded  in  a  very  different  light  from 
the  testator's  heir-at-law.  The  general  residuary  bequest 
sweeps  every  interest,  whether  undisposed  of  by  the  will, 
or  undisposed  of  in  event,  and  therefore  it  is  only  where 
the  will  contains  no  residuary  clause,  that  the  next  of 
kin  can  assert  a  claim  to  the  benefit  of  the  resulting 
interest  (n).  But  if  any  part  of  the  personal  estate  be 
expressly  exempted  from  the  residue,  as  if  a  testator  re- 
serve a  sum  to  be  disposed  of  by  a  codicil,  and  give  the 
residue  to  A.,  and  no  codicil  is  executed,  the  sum  so 
specially  excepted  will  then  result  to  the  next  of  kin  (o). 

5.  Lastly,  it  may  be  noticed,  that  settlements  to  chari- 
table  purposes  are  an  exception  from  the  law  of  resulting 
trusts  ;  for,  upon  the  construction  of  instruments  of  this 
kind,  the  Court  has  adopted  the  two  following  rules : — 

1.  That  where  a  person  makes  a  gift,  whether  by  deed 
or  will,  and  expresses  a  general  intention  of  charity,  but 
either  particularizes  no  objects  (/? ),  or  such  as  do  not 


(«)  Sec  Dawson  v.  Clarke^  15  v.  Stationers'   Company ,   3  M.  & 

Vc8.  417;  Brown  v.  Higgs^  4  Ves.  K.  264. 

708;    S.  C.  8  Ves.  570;  Shan-  (o)  Davers  v.  Dewes,  3  P.  W. 

ieg     V.    Baker,     4    Ves.     732;  40;  Aitomeg-General Y.Johnstone, 

Jackson   V.   Kelly,   2   Ves.    285 ;  Amb.  577. 

Oke  V.  Heath,  1  Ves.  141  ;  Cam-  (p)  Attorney- General  v.  Her- 

Mdge  V.  Rous,  8  Ves.  25;   Cooke  rick,  Amb.  712. 
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exhaust  the  proceeds  (g),  the  Court  will  not  suffer  the 
property  in  the  first  case,  or  the  surplus  m  the  second, 
to  result  to  the  settlor  or  his  representatives,  but  will 
take  upon  itself  to  execute  the  general  intention,  by 
declaring  the  particular  purposes  to  which  the  fund 
shall  be  applied. 

2.  That  where  a  person  settles  lands,  or  the  rents  and 
profits  of  lands,  to  purposes  which  at  the  time  exhaust 
the  whole  proceeds,  but,  in  consequence  of  an  increase 
in  the  value  of  the  estate,  an  excess  of  income  sub* 
sequently  arises,  the  Court  will  order  the  surplus,  instead 
of  resulting  to  the  heir,  to  be  applied  in  the  same  or  a 
similar  manner  with  the  original  amount  (r). 

But,  even  in  the  case  of  charity,  if  the  settlor  do  not 
give  the  land,  or  the  whole  rents  of  the  land,  but,  noticing 
the  property  to  be  of  a  certain  value,  appropriate  part 
only  to  the  charity,  the  residue  will  then  follow  the  ge- 
neral rule,  and  result  to  the  heir-at-law  (s). 


{q)  Attorney-General  v.  Haher- 
dashers'  Company ^  4  B.  C.  C.  102; 
S.  C  2  Ves.  Jan.  1 ;  Attorney- 
General  V.  Arnold^  Shower's  P.  C. 
22 ;  and  see  Attorney-General  v. 
Sparks,  Amb.  201;  and  see  Lord 
Eldon's  observations,  Attorney- 
General  V.  Mayor  of  Bristol,  2  J, 
&W.  319. 

(r)  Inhabitants  of  EUham  v. 
Warreyn,  Duke,  67 ;  Sutton  Cole* 
field  case,  second  resolution,  Id. 
68;  Hynshaw  v.  Morpeth  Cor- 
poration, Id.  69 ;  Thetford  School 
case,  8  Re.  130  b;  Attorney-Gene- 
ral V.  Johnson,  Amb.  190  ;  Ken- 
sington Hastings'  case,  Duke,  71 ; 


Attorney- General  v.  Mayor  of 
Coventry,  2  Vern,  397,  reversed 
in  D.  P.  7  B.  P.  C.  236;  (see  the 
foregoing  cases  commented  upon  by 
Lord  Eldon  in  Attorney-General  v. 
Mayor  of  Bristol,  2  J.  &  W.  816) ; 
Attorney- General  y. Coopers*  Com- 
pany, 1 9  Ves.  1 89,  per  Lord  Eldon; 
Attorney-General  v.  Wilson,  3  M. 
&  K.  362;  Attorney-General  t. 
Master  of  Catherine  Hall,  Cam- 
bridge, Jac.  381. 

(<)  See  Attorney- General  v. 
Mayor  of  Bristol,  2  J.  &  W.  307 
&  332;  Attorney-General  V.  Gas^ 
coigne,  2  M.  &  K.  647. 
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The  exceptions  we  have  noticed  were  estahlished  at  an 
early  period,  when  the  doctrine  of  resulting  trusts  was 
imperfectly  understood  (<)•  The  interest  of  the  heir  was 
shut  entirely  out  of  sight,  and  the  question  was  viewed  as 
between  the  charity  and  the  trustee  (w).  Were  the  sub- 
ject still  unprejudiced  by  authority,  there  is  little  doubt 
but  the  Court  would,  at  the  present  day,  be  governed  by 
the  general  principle  (x). 

11.  The  next  kind  of  trust  we  have  to  consider  is, 
where  a  trust  already  in  existence  is  created  de  novo,  by 
operation  of  law,  as  against  this  particular  property. 

A  trust  of  this  kind  arises  wherever  the  estate  is  con- 
verted by  the  trustee  from  one  species  of  property  into 
another ;  for  if  the  property,  in  its  original  form,  was  in- 
vested with  a  trust,  the  cestui  que  trusfs  interest  cannot 
be  affected  by  any  change  of  that  form ;  and  whether  the 
conversion  be  in  pursuance  or  in  breach  of  the  trus- 
tee's duty,  is  immaterial ;  for  an  abuse  of  trust  cannot 
confer  any  right  on  the  party  abusing  it,  or  on  those  who 
claim  in  privity  with  him  (y).  Thus,  where  a  factor 
was  employed  to  sell  cloth,  and  he  sold  the^article  upon 
credit,  and  died  before  receipt  of  the  money,  it  was 
held  the  specialty  creditors  of  the  factor  had  no  claim  to 
the  debt  as  assets,  but  it  belonged,  in  equity,  to  the 
factor's  employer  (z). 


(i)  Attorney  -  General  v.  John-  (x)    See  Attorney  -  General  v. 

*(m,  Amb.  190,  per  Lord  Hard-  Mayor  of  Bristol,  2  J.  &  W.  307. 

wicke;  Attomey-Generalv,  Mayor  (y)  Ta^fcr  v.  PZttwi^r,  3  M.  &  S. 

of  Bristol^   2  J.  &.  W.  307,   per  570,  per  Lord  EUenborough. 

Lord  Eldon.  («)  Burdett  v.  WiUet,  2  Vem. 

(tf)  See   Thetford   School  case,  638. 
8  Re.  130. 
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It  was  said^  indeed^  by  Lord  King,  that  money  has  no 
ear-mark,  insomuch  that,  if  a  receiver  of  rents  should  lay 
out  all  the  money  in  the  purchase  of  land,  or  if  an  ex- 
ecutor should  realise  all  his  testator's  estate,  and  after- 
wards die  insolvent,  yet  a  Court  of  'Equity  could  not 
charge  the  land  (a).  But  the  expression,  money  has  no 
ear-mark,  seems  to  be  a  maxim  of  law,  that,  being  the  cur- 
rency of  the  country,  it  carries  the  legal  right  of  property 
with  it,  and  cannot  be  followed  by  the  true  owner  into 
the  hands  of  a  person  to  whom  it  has  passed  in  a  due 
course  of  circulation  (b)  ;  not  that,  if  a  trustee  be  the  de- 
positary of  money,  a  Court  of  Equity  cannot  take  notice 
in  what  manner  he  disposes  of  it.  Thus  in  Lord  Chad- 
worth  V.  Edwards  (c)  the  steward,  instead  of  accounting 
for  the  rents  to  Lord  Chad  worth,  remitted  them  to  a 
banker  in  London  in  his  own  name,  and  had  them  in- 
vested in  stock  also  in  his  own  name ;  and  Lord  Chad- 
worth,  on  evidence  of  the  purchases  having  been  made 
from  the  profits  of  the  estate,  was  allowed  to  obtain  an 
injunction  to  restrain  a  transfer  of  the  stock.  And 
so,  in  numerous  instances  where  the  trust  fund  has  been 
realised,  the  land,  which  has  been  substituted  for  the 
money,  has  been  held  bound  by  the  same  equity  to  which 
the  money  laid  out  in  the  purchase  was  subject  (d). 


(a)  Deg  v.  Deg,  2  P.  W.  414; 
and  see  Cox  v.  Bateman,  2  Ves.l9; 
Waitev.  Whorwood,  2  hiV,  159. 

(h)  See  Miller  v.  Race,  1  Bur. 
457 ;  Taylor  v.  Plutner,  3  M.  &  S. 
575. 

(c)  8  Ves,  46 ;  and  see  Ex  parte 
Chion,  cited  Godfrey  v.  Furzo,  3  P. 
W.  187,  note  (A). 


(d)  RyaUv.RyaU,  1  Atk.  59; 
S.  C  Amb.  413;  Balgney  v.  Ha- 
miltofiy  Id.  414;  Lane  v.  Deigh- 
ton,  Id.  409;  Anon,  case,  Sel.  Ch. 
Cas.  57;  Lenchv.  Lench,  10  Yes. 
517,  per  Sir  W,  Grant;  and  see 
Earl  of  Plymouth  v.  Hickman, 
2  Vern.  167.  In  the  following  cases 
the   money   was  not  foUowed,   on 
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Bills  and  notes,  which  are  negotiable  by  the  custom  of 
trade^  and  partake  of  the  nature  of  currency,  have  also 
been  said  to  have  no  ear-mark;  but  undoubtedly  a  Court 
of  Equity  may  follow  them  in  the  same  manner  as  money. 
Thus,  where  bills  were  remitted  to  a  steward,  who  first 
exchanged  them  for  paper,  and  then  laid  out  the  paper  in 
a  purchase  of  land.  Lord  Hardwicke  held  that  the  estate, 
as  the  substitute  for  the  original  property,  was  bound  by 
the  same  equitable  rights  (e).  Even  where  bills  have  been 
negotiated,  the  person  who  discounted  them  with  actual 
notice  of  the  trust  cannot  protect  himself  in  equity  (/). 

To  this  head  of  trusts  must  also  be  referred  the  rule, 
that  if  a  trustee  (g*),  or  other  person  invested  with  a 
fiduciary  character,  as  a  .mortgagee  (A),  tenant  for  life  (?), 
partner  in  a   business  (A:),  joint-tenant  (/),  or  devisee 


accoant  of  the  Statute  of  Frauds: 
Kirk  V.  Webb,  Pr.  Cb.  84 ;  Heron 
▼.  Heron^  Id.  163;  Hatcottv.Mar- 
kani.  Id.  168;  Kinder  v.  Miller, 
Id.  172;  S.  C.  2  Vem.  440; 
Hooper  v.  Eyles,  Id.  480. 

(e)  Bennet  v.  Mayhevo,  cited  in 
Pulteney  v.  Darling^n,  1  B.  C.  C. 
232,  and  in  Cator  v.  Earl  of  Pem- 
broke, 2  B.  C.  C.  287;  and  see 
Ex  parte  Sayersj  5  Ves.  169. 

(/)  Vemey  v.  Carding,  cited 
Joy  ▼.  Campbell,  1  Sch.  &  Lef. 
345. 

(y)  Holt  V.  HoU,  1  Ch.  Ca.  191 ; 
Piersan  v.  Shore,  1  Atk.  480; 
Fitzyibbon  v.  Scardan,  1  Dow,  261 ; 
jibney  v.  Miller,  2  Atk.  597, 
per  Lord  Hardwicke ;  Edwards  v. 
Lewis,  3  Atk.  538;  KiUick  v. 
Flexney,  4  B.  C.  C.  161;  Rawe 


V.  Chichester,  Amb.  715;  Keech 
V.  Sandford,  Sel.  Cas.  Cb.  61; 
Griffin  v.  Griffin,  1  Sch.  &  Lef. 
352. 

(A)  Rushtvorth's  case,  Freem. 
13. 

(f)  Brookman  v.  Hales,  2  V.  & 

B.  45 ;  Taster  v.  Marriott,  Amb 
668;  Rawe  w .  Chichester,  Id.  715 
Ceppin  V.  Femyhough,  2  B.  C.  C 
291  ;  Lawrence  v.  Maggs,  1  Ed 
453;  Owen  v.  IViUiams,  Amb 
734 ;  Pickering  v.  Vowles,  1  B 

C.  C.  197;  James  v.  Dean,  11 
Ves.  383  ;  S.  C.  15  Id.  236. 

(k)  Featherstonhaugh  v.  Fen* 
wick,  17  Ves.  298;  Bowles  v. 
Stewart,  1  Sch.  &  Lef.  209. 

(J)  Winslow  V.  Tighe,  2  B.  & 
B.  195. 
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subject  to  an  annuity  (jn),  renew  a  lease  in  his  own 
name«  and  at  his  own  expense,  the  trust  that  was  an- 
nexed to  the  original  term  will  attach  upon  the  interest 
that  is  substituted  in  its  place.  And  even  if  the  old 
lease  had  expired  at  the  time  the  new  lease  was  granted, 
yet  as  the  mere  tenant-right  of  renewal  is  regarded  by 
equity  in  the  light  of  an  actual  estate,  the  interest  ob- 
tained by  means  of  that  tenant-right  will  be  considered 
pro  tanto  an  ingraftment  upon  it,  and  as  such  will  be 
subjected  to  the  trusts  of  the  original  term  (»)•  The 
only  concession  to  the  trustee  is  to  stand  as  creditor  upon 
the  estate  for  the  amount  of  the  expenses  incurred  (o). 

But  in  all  the  cases  upon  this  subject,  the  trustee  has 
either  obtained  a  renewal  of  the  lease  by  being  in  pos- 
session, or  it  was  done  behind  the  back  or  in  fraud  of 
those  who  were  interested  in  the  original  lease,  or  there 
was  either  a  remnant  of  the  old  lease,  or  a  tenant-right 
of  renewal  on  which  the  new  lease  could  be  ingrafted  (p); 
and  therefore,  in 'the  absence  of  all  these  grounds,  as 
where  the  tenant-right  has  been  forfeited,  &c«,  the  trus- 
tee may  retain  the  renewed  lease  for  his  individual  be- 
nefit {q). 

If  the  trustee  of  a  lease  become  the  purchaser  of  the 
reversion.  Sir  W.  Grant  said,  that,  as  he  thereby  inter- 
cepts and  cuts  off  the  chance  of  future  renewals,  and 
consequently  makes  use  of  his  situation  to  prejudice  the 
interests  of  those  who  stand  behind  him,  there  might  be 
some  sort  of  equity  in  a  claim  to  have  the  reversion  con- 

(m)  Wimhw  v.  Tighe,  2  B.  &  B.  Ed.  453. 

195.  (|>)  Nesbiitv.  Tredennick,  1  B. 

(n)  See  James  v.  Dean,  11  Ves.  &  B.  47,  per  Lord  Manners. 

391.  (q)  Nesbittv,  Tredenniek,  1  B. 

(o)  See  Lawrence  v.  Maggs,  1  &  B.  29. 
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sidered  as  a  substitution  for  those  interests^  but  his 
Honour  was  not  aware  of  any  determination  to  that  ef- 
feet  (r). 

But  where  a  lease  had  been  held  of  a  college^  and,  the 
corporation  having  disposed  of  the  reversion  to  a  stranger, 
the  trustee  purchased  of  the  alienee,  his  Honour  ex- 
pressly decided  that  the  parties  interested  in  the  ori- 
ginal lease  had  no  equity  against  the  trustee,  for  the 
tenant-right  of  renewal  with  a  public  body  was  gone, 
and  a  lease  at  a  rack-rent  was  all  that  could  be  expected 
from  a  private  proprietor  (js). 

HL  The  last  kind  of  trust  we  have  to  consider  is, 
where  a  trust  already  in  existence  and  annexed  to  the 
present  subject  matter  is  created  de  novo  by  operation 
of  law  as  against  this  particular  person. 

A  trust  attaches  in  this  manner  wherever  the  property 
passes  from  the  trustee  into  the  hands  of  a  person  who 
takes  by  a  title  derivative  from  the  trustee ;  as,  if  the  trus- 
tee die,  the  heir,  executor,  or  administrator,  becomes  the 
legal  owner  of  the  property,  but,  as  he  merely  represents 
the  ancestor,  testator,  or  intestate,  he  takes  it  in  the 
same  character,  and  is  therefore  bound  by  the  same 
equity. 

So,  if  a  trustee  devise  the  estate,  the  devisee,  as  an 
assign,  will  be  invested  with  the  character  of  a  trustee  (f). 

If  the  estate  be  passed  to  a  stranger  by  conveyance, 
then  the  grantee,  if  he  be  a  volunteer,  will  be  bound  by 

(r)  RandaU  v.  Russell^  3  Mer.  {3)  Randall  v.  Russell^  3  Mer. 

197  ;  and  see  Hardman  v.  John-  190. 

«o»,  lb.  347  ;  Norris  v.  Neve,  3  (t)  Marhio  v.  Smithy  2  P.  W. 

Atk.  37  &  38;  Lesley's  case  ^  2  201,j)erSir  J.J  ekyll;  Lor^^  Gren- 

Fxeem.  52 ;  Fosbrookev.  Balguyfl  viUe  v.  Blyth,  16  Ves.   231,  per 

M.  &  K.  226.  Sir  W.  Grant. 
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the  trust,  whether  he  had  notice  of  it  {u)  or  not  (x),  for, 
though  he  had  no  actual  notice  of  the  equity,  yet  the 
Court  will  presume  it  against  him,  where  he  paid  no 
consideration.  But,  if  the  grantee  be  a  purchaser  of  the 
estate  at  its  full  value,  then,  if  he  take  with  notice  of 
the  trust,  he  is  bound  to  the  same  extent  and  in  the 
same  manner  as  the  person  of  whom  he  purchased  (^)9  even 
though  the  conveyance  was  made  to  him  by  fine  with 
non-claim  (js),  for,  knowing  another's  right  to  the  pro- 
perty, he  throws  away  his  money  voluntarily,  and  of  his 
own  free  will  {a) ;  and  the  rule  applies  not  only  to  the 
case  of  a  trust,  properly  so  called,  but  to  purchasers  with 
notice  of  any  equitable  incumbrance,  as  of  a  covenant  or 
agreement  afiecting  the  estate  (6),  or  a  Uen  for  purchase 


(tt)  Mansell  v.  Manselly  2  P. 
W.  678;  Saunders  v.  Dehetc,  2 
Vera.  271;  S.  C.  2  Freem.  123; 
Langton  v«  Astrey,  2  Ch.  Re.  30 ; 
S.  C.  Nels.  126. 

(x)  ManseU  v.  Mansell,  2  P. 
W.  681,  per  cur. ;  Pye  v.  George^ 
2  Salk.  680,  per  Lord  Harconrt; 
and  see  1  Re.  122.  b.;  Burgess  v. 
WheatCf  1  Ed.  219;  Spurgeon  y. 
Collier^  1  Ed.  55 ;  Cole  y.  Moore, 
Mo.  806. 

(y)  Dunbar  v.  Tredennick,  2  B. 
&  B.  3 1 9,  per  Lord  Manners ;  PaW' 
lett  v.  Attomey^General,  Hard. 
469,  per  Lord  Hale ;  Burgess  v. 
fVheate,  1  Ed.  195,  per  Sir  T. 
Clarke  ;  Bovey  v.  Smith,  1  Vern. 
149 ;  Phayre  v.  Peree,  3  Dow, 
129 ;  Adair  v.  Shaw,  1  Sch.  &  Lef. 
262,  per  Lord  Redesdale ;  Wigg  v. 
Wigg,  1  Atk.  382  ;  Miead  v.  Lord 


Orrery,  3  Atk.  238,  per  Lord 
Hardwicke;  Mackreth  v.  Symmons, 
15  Yes.  350,  per  Lord  Eldon; 
ManseU  v.  Mansell,.  2  P.  W. 
681,  per  cur, ;  WiUougKby  v. 
WiUoughby,  1  T.  R.  771,  per  Lord 
Hardwicke;  Femey  v.  Carding, 
cited  Joy  v.  Campbell,  1  Sch.  & 
Lef.  345 ;  Fknming  v.  Page,  Rep. 
t.  Finch,  320 ;  Powell  v.  Price,  2 
P.  W.  539,  admitted;  Backhouse 
V.  MiddUUm,  1  Ch.  Ca.  173;  S. 
C.  Id.  208. 

(z)  Kennedy  v.  Daly,  1  Sch. 
&  Lef.  355. 

(a)  Afsa^  T.  Lord  Orrery,  3 
Atk.  238,  per  Lord  Hardwicke. 

(6)  Daniels  v.  Davison,  16  Yes. 
249 ;  ^aW  i^rooA:  v.  Bulkeley,  2 
Yes.  498  ;  TayZor  y.  Siibbert,  2 
Yes.  jun.  437;  Winged  y.  Lefe- 
bury,  2  Eq.  Ca.  Ah.  32;  Ferrars 
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money  (c).  But,  if  a  bondjide  purchaser  have  not  notice^ 
he  then  merits  the  full  protection  of  the  Court,  and  his 
title,  even  in  equity,  cannot  be  impeached  (rf). 

If  a  purchaser  had  no  notice  of  a  trust  at  the  time  of 
the  purchase,  but  afterwards  discovers  a  trust,  and  obtains 
a  conveyance  from  the  trustee,  it  seems  he  cannot  protect 
himself  by  taking  shelter  under  the  legal  estate ;  for  no- 
tice of  the  trust  converts  him  into  a  trustee,  and  he  must 
not,  to  get  a  plank  to  save  himself,  be  guilty  of  a  breach 
of  trust  (e).  A  purchaser  without  notice  from  a  pur- 
chaser with  notice  is  not  liable,  for  his  own  bona  fides  is 
a  good  defence  in  itself,  and  the  mala  fides  of  the  vendor 
ought  not  to  invalidate  it  (/).  But  an  exception  must  be 
made  in  the  case  of  a  charitable  use,  for  it  has  been  ruled 
that  a  purchaser  without  notice  from  a  purchaser  with 
notice  shall  be  bound  by  the  claim  of  the  charity  {g). 


V.  Cherry^  2  Vera.  384  ;  Jacleson's 
case.  Lane,  60  ;  Croflon  v.  Orms- 
hffj  2  Sch.  &  Lef.  583 ;  Kennedy 
T,  Daly,  1  Sch.  &  Lef.  355. 

(c)  Mackreth  v.  Symmons,  15 
Ves.  329;  Walker  v.   Preswick, 

2  Yes.  622,  per  Lord  Hardwicke; 
Kator  V.  Pembroke^  1  B.  C.  C. 
302,  per  Lord  Loughborough  ; 
Gibbons  ▼.  Baddall,  2  Eq.  Ca.  Ah. 
682,  note  (6);  EUiot\.  Edwards, 

3  B.  &  P.  181 ;  and  see  Grant  v. 
Mills,  2  V.  &  B.  306;  Dunbar  v. 
Tredennick,  2  B.  &  B.  320. 

{d)  Burgess  v.  Wheate,  1  Ed. 
195,  per  Sir  T.  Clarke;  Id.  246, 
per  Lord  Henley ;  MUlard's  case, 
2  Freem.  43 ;  Mansell  v.  Mansell, 
2  P.  W.  681,  per  cur. ;  Willoughby 
V.   WillougMty,  1  T.  R.  771,  per 


Lord  Hardwicke;  Dunbar  v.  Tre- 
dennicky  2  B.  &  B.  318,  |9erLord 
Manners;  Trevor  v.  Trevor,  1 
P.  W.  633 ;  Harding  v.  Hardrett, 
Rep.  t.  Finch,  9;  Cole  v.  Moore, 
Mo.  806,  per  cur, 

(e)  Saunders  v.  Dehew,  2  Vern. 
271  ;  S.C.2  Freem.  123  ;  Lang- 
ton  V.  Asirey,  2  Ch.  Re.  30;  S,  C. 
Nels.  126. 

(/)  Mertins  v.  JolUffe,  Amb. 
313,  per  Lord  Hardwicke;  Fer- 
rars  v.  Cherry,  2  Vern.  884; 
see  Pitts  v.  Edelph,  Tothill,  164  ; 
Salsbury  v.  Bagott,  2  Sw.  608,  per 
cur, 

(g)  East  Greensied's  case,  Duke, 
65;  Sutton  Colefield  case,  Id,  68; 
and  see  Id.  94,  173. 
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A  purchaser  with  notice  from  a  purchaser  without  no- 
tice is  exempt  from  the  trust,  not  from  the  merits  of  the 
second  purchaser,  but  of  the  first ;  and  also  on  the  ground 
that,  if  an  innocent  purchaser  were  prevented  from  dis- 
posing of  the  beneficial  interest,  the  necessary  result  would 
be  a  stagnation  of  property  (h).  But,  if  the  trustee  sell 
the  lands  to  a  hondjide  purchaser  without  notice,  and 
afterwards  himself  become  the  owner  of  the  lands,  though 
for  a  good  and  valuable  consideration,  the  trust  as  to  him 
revives  again,  and  he  shall  restore  the  land  to  the  trust  (t) ; 
and  in  this  respect  equity  follows  the  law,  for,  if  a 
trespasser  of  goods  sell  them  in  market  overt  the  owner's 
title  is  barred,  but,  if  they  come  to  the  trespasser  again, 
the  owner  may  seize  them  (Jc). 

Upon  the  question,  how  far  a  purchaser  will  be  bound 
by  notice  of  a  doubtful  equity.  Lord  Camden  said, ''  A  man 
must  take  notice  of  a  deed  on  which  an  equity,  supported 
by  precedents  the  justice  of  which  every  one  acknowledges, 
arises,  but  not  the  mere  construction  of  words,  which  are  un- 
certain in  themselves,  and  the  meaning  of  which  often  de- 
pends on  their  locality**  (J).  And  Sir  W.  Grant  observed, 
''  There  may  be  such  a  doubtful  equity  that  a  purchaser  is 
not  to  be  taken  to  know  what  mil  be  the  decision,  and  that 


{h)  Harrison  ▼.  Forth,  Pr.  Ch. 
51;  Bradwell  v*  Caichpole^  stated 
Walker  ▼.  Symonds,  3  Sw.  78, 
note  (a);  Mertins  ▼.  JolUffe,  Amb. 
3 1 3|  per  Lord  Hardwicke ;  Brand- 
U/n  V.  Ordi  1  Atk.  571»  per  eun- 
dem ;  Sweet  v.  SouthcoUf  2  B.  C.C. 
66;  McQueen  v.  Farquhar,  11 
Ves.  478,  per  Lord  Eldon ;  Low^ 
ther  V.  Carlton,  2  Atk.  242  ;  S.  C. 
3  Bam.   358;  S.  C.  For.  187; 


Andrew  v.  Wrigley,  4  B.  C.  C. 
136,  per  M.  R. ;  SaUhury  ▼. 
BagoU,  2  Sw.  608,  per  cur. 

(0  Bovy  y.  SmUh,  2  Ch.  Ca. 
124;  S.  C.  1  Vem.  60,  84,  144; 
Kennedy  v.  Daly,  1  Sch.  &  Lef. 
379,  per  Lord  Redesdale. 

(*)  See  Bovy  v.  Smith,  2  Ch. 
Ca.  126. 

(0  CordweU  v.  MackrUl,  2  Ed. 
347  ;  S.  C.  Amb.  517. 
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is  all  Lord  Camden  means ;  but  in  this  case  the  equity  is 
clear  (m)" 

The  rule,  that  "  heirs  of  the  body  "  in  articles  shall  be 
construed  '*  first  and  other  sons/*  does  not  appear  to  have 
been  fully  established  till  about  the  year  1720  (n) :  Lord 
Hardwicke  therefore  said,  that  notice  of  ancient  articles, 
that  is,  of  articles  before  the  doctrine  was  well  settled, 
should  not  bind  a  bond  fide  purchaser  (o).  And  after* 
wards,  in  a  case  of  both  articles  and  settlement  before  mar- 
riage, the  settlement  reciting  the  articles.  Lord  Hardwicke 
thought  that,  as  the  equity  in  this  instance  rested  Upon  a 
single  authority  (/)),  and  that  as  between  the  parties  and 
their  representatives  and  mere  volunteers,  the  purchaser 
ought  not  to  be  bound  by  the  claim  of  the  issue  (^).  But 
notice  of  modem  articles,  that  is,  of  articles  entered  in- 
to since  the  clear  establishment  of  the  rule,  will  affect 
a  purchaser  (r) ;  but,  even  then,  the  articles  themselves 
must  be  produced,  that  the  Court  may  judge  from  the 
whole  instrument;  for  the  true  construction  depends 
upon  the  words,  and  other  parts  of  the  deed  may  be  ma- 
terial to  find  out  their  meaning  (5). 

In  a  case  where  a  residuary  legatee  had  enjoyed  for 
nineteen  years  a  copyhold  estate,  which  had  been  mort- 
gaged to  the  testator  in  fee,  and  then  the  heir  of  the  tes- 

(m)  Parker  v.  Brooke,  9  Ves.  349. 

588,  (q)  Warrick  v.  Warrick,  3  Atk. 

(a)  By  Trevor  v.  Trevor,  1  P.  291. 

W.  622.  (r)  Senhouse  v.    Earle,   Amb. 

(o)  Senhouse  v.   Earle,    Amb.  288,  per  Lord  Hardwicke  ;  and  see 

288 ;  accordingly  relief  not  asked  Parker  v.  Brooke,  9  Yes.  587. 

against  purchasers  in  West  y.  £r-  (4)  Cordwell  v.  MackriU,  Amb. 

rUsey,  2  P.  W.  349.  515  ;  S.  C.  2  Ed.  344. 

(p)  West  V.   Errissey,  2  P.  W. 
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tator  recovered  the  land  by  ejectment  and  mortgaged  it, 
and  the  residuary  legatee,  having  neglected  to  assert  his 
title  to  the  possession  for  nine  years,  at  the  end  of  that 
period  filed  a  bill  in  Chancery,  and  established  his  claim, 
it  was  determined  that  the  mortgagee  of  the  heir  after 
the  ejectment  was  not  called  upon  to  notice  the  right  of 
the  residuary  legatee ;  for  it  was  not  that  ''  clear  broad 
plain  equity  "  which  should  afiect  a  purchaser  {t). 

A  testator  had  given  a  leasehold  estate  to  his  daughter 
to  her  sole  and  separate  use,  but  xtnthout  the  interposition 
of  a  trustee  (u),  and  the  husband,  supposing  himself  ab- 
solutely entitled,  entered  into  possession,  and  afterwards 
mortgaged  the  premises ;  and  it  was  held  the  mortgagee 
was  bound  to  notice  the  equitable  construction  of  the  will, 
as  a  doctrine  well  understood  (x) ;  and,  the  husband 
having  obtained  a  reversionary  lease  and  mortgaged  it, 
the  mortgagee  was  of  course  held  conusant  of  the  rule, 
that  leases  obtained  under  cover  of  the  tenant  right  would 
be  subject  to  the  equity  of  the  original  term  (y). 

During  the  system  of  uses,  and  even  for  a  short  time  sub- 
sequently  to  the  statute  of  Hen.  8,  assigns  of  the  trustee 
in  the  per  only,  that  is,  by  the  immediate  act  of  the 
trustee,  were  made  liable  to  the  trust ;  but  now  assigns 
in  the  post,  or  by  operation  of  law,  are  also  invested  mth 
the  character  of  trustees ;  as,  if  a  trustee  marry,  the  wife 
is  at  law  entitled  to  her  dower,  and  if  a  female  trustee 
marry,  the  husband  is  at  law  entitled  to  his  curtesy, 
out  of  the  trust  estate ;  but  in  equity  both  tenant  in 

(<)  Hardy  ▼•  Reeves^  4  Yes.  583. 

466 ;  S.  C.  5  Yes.  436.  (y)  And  see  Coppm  ▼.  Femy* 

(ii)  See  avpraf  p.  149.  hough^  2  B.  C.  C.  291. 
(x)  Parker  y.  Brooke^  9  Yei. 
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dower  («)  and  tenant  by  the  curtesy  (a)  are  compellable 
to  recognise  the  right  of  the  cestiU  que  trust.  So  a  creditor  of 
the  trustee  extending  the  trust  estate  under  a  statute  (fi), 
or  taking  a  trust  chattel  by  writ  of  execution  (c),  and«  by 
the  same  rule,  the  assignees  of  a  bankrupt  or  insolvent  {d) 
are  made  subject  to  the  equity.  And  if  the  trustee 
conunit  a  forfeiture,  the  lord,  as  he  succeeds  to  the  iden- 
tiqal  estate  of  the  forfeitor,  must  take  the  property  with 
all  the  engagements  and  incumbrances  attached  to  it,  and 
is  therefore  liable  to  the  trust  (e).  In  the  case  of  a  for- 
feiture to  the  King,  it  was  formerly  held  there  was  no 
equity  against  the  Crown  (/) ;  but  in  modem  timea  the 
equity  has  been  fully  admitted,  though  the  precise  nature 
of  the  remedy  has  never  been  distinctly  ascertained  (g). 
Escheat  stands  on  a  very  different  footing  from  the  case 
of  forfeiture.  A  lord  taking  by  escheat  is  not  an  assign 
of  the  trustee  either  in  the  per  or  post ;  nor  does  he,  as  in 
forfeiture,  succeed  to  the  place  of  the  trustee,  but  claims 
by  a  title  paramount  of  his  own,  by  virtue  of  a  condition 
originally  annexed  to  the  land  and  wholly  independent 
of  the  creation  of  the  trust. 

(«)  PawUU  V.  Attorney-Gene-  (c)  Foleif  v.  BwmeU,  1  B.  C.  C. 

ralj  Hard.  469,  per  Lord  Hale ;  278,  per  Lord  Thurlow. 

Noel  V.  Jevon^  Freem.  43';  Hin-  {i)  See  infra^  chap.  14. 

Um  ▼.  HkUon^  2  Ves.   684,  per  (e)  Burgess  v.   Wheate^  1  Ed. 

Lord  Hardwicke.  20S,  per  Sir  T.  Clarke ;  Id.  252, 

(a)  Bennet  ▼.  Davis^  2  P.  W.  per  Lord  Henley. 

319.  (/)    Wikes's    case,    Lane,   54, 

(6)  Pawlett  V,  Attorney-Gene-  agreed. 

ralj  Hard.  467,  per  Lord  Hale;  (g)  Burgess  v.   Wheate,    203; 

Kennedy  v.  Baiy,  1  Sch.  &  Lef.  Id.  252  ;  and  see  PawleU  v.  AUor- 

373,  per  Lord  Redesdale  ;  Finch  ney-General,  Hard.  467,  which  was 

▼.  Earl  of  Winchelsea,   1  P.  W.  a  case  of  forfeiture,  though  treated 

277;    Bwrgh  v.  Burgh,    R^P-  ^-  by  Lord  Hale  as  a  case  of  escheat. 

Finch,  28.  And  see  supra,  p.  84. 

p2 


212  OF  TRUSTS  BY  [jCB.  XI. 

Lord  Mansfield  was  of  opinion  in  Burgess  v.  Wkeate, 
that  a  trust  ought  to  be  binding  on  the  lord;  and 
that,  whether  the  escheat  was  to  be  looked  upon  as  a 
reversion,  which  it  once  was,  or  as  a  caducary  posses- 
sion ab  intestato,  which  his  Lordship  conceived  it  to 
be  in  his  day  (A).  Considering  the  escheat  as  a  rever- 
sion, his  Lordship  contended  that  every  alienation  sup- 
posed an  investiture  to  which  the  assent  of  the  lord 
was  implied,  and  therefore  it  followed  that,  on  failure  of 
heirs  of  the  alienee  in  trust,  the  lord  could  not  claim  to 
his  own  use  against  the  terms  of  the  grant.  But  to  this 
it  may  be  answered — first,  that,  since  the  Statute  of  Quia 
Emptores,  it  is  doubtful,  whether  any  such  assent  of  the 
lord  can  be  supposed ;  for,  should  it  be  optional  with  the 
lord  to  accept  the  alienee  as  his  tenant  or  not,  it  would 
abridge  the  subject  of  that  free  power  of  alienation  which 
the  statute  was  intended  to  confer  upon  him.  On  the  exe- 
cution of  the  conveyance  the  alienee  holds  of  the  lord  above, 
not  by  the  lord's  consent,  but  by  the  operation  of  law.  But 
even  admitting  the  lord  to  have  assented  by  implication  to 
the  transfer  of  the  land,  it  scarcely  seems  to  follow  that  he  is 
bound  by  the  terms  of  the  trust ;  for  if  A.  convey  to  B.  and 
his  heirs  in  trust  for  C.  and  his  heirs,  the  assent  of  the  lord 
to  the  alienation  appears  to  amount  only  to  this — that  B. 
and  his  heirs  shall  be  tenants  of  the  estate,  and  shall,  as 
such  tenants,  hold  in  trust  for  C.  and  his  heirs,  not  that 
the  lord  himself  will  execute  the  trust,  should  his  own 
title  commence  by  the  determination  of  B.'s  estate.  But 
even  supposing  the  lord  to  have  expressly  agreed  to 
execute  the  trust  in  the  event  of  an  escheat,  still,  as 
on  failure  of  heirs  of  the  trustee  the  legal  estate  of  the 

{h)  Burgess  v.  fVheate,  1  £d.  229. 
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property  becomes  vested  in  the  lord,  could  equity,  con- 
sistently ^th  established  principles,  enforce  a  convey- 
ance against  him  on  the  strength  of  a  mere  voluntary 
contract  (i)  ?  The  mere  verbal  agreement  of  the  lord 
could  in  no  wise  be  construed  a  declaration  of  trust,  for, 
by  the  Statute  of  Frauds,  every  such  declaration  must  be 
in  writing  and  signed.  Considering  the  escheat  in  the 
light  of  a  caducary  possession  ah  intestato,  his  Lord- 
ship's argument  was,  that,  as  the  lord  can  only  take  the 
estate  ab  intestato  ahsolutelyy  he  cannot  assert  a  claim 
so  far  as  the  tenant  has  aliened.  Now  the  trustee  by  a 
declaration  of  trust  makes  a  valid  disposition  of  the 
estate  in  equity,  and  therefore  a  Court  of  equity  cannot 
suffer  the  land  to  vest  in  the  lord,  as  if  no  disposition 
had  been  made.  But  to  this  it  may  be  answered,  that  a 
disposition  by  way  of  trust  is  of  a  totally  different  char- 
acter from  a  disposition  of  the  legal  estate.  The  latter  is 
binding  upon  all,  whether  in  the  per  or  post,  whether  with 
notice  or  without,  whether  the  grantee  be  a  purchaser  or 
volunteer  ;  but  the  existence  of  a  trust  depends  on  the 
equity  against  the  legal  tenant  personally;  as,  if  the  estate 
be  purchased  for  a  valuable  consideration  without  notice, 
the  trust  is  determined,  and  the  cestui  que  trust  is  with- 
out remedy.  It  follows  that,  as  the  lord  claims  by  a  title 
of  his  own  paramount  to  the  creation  of  the  trust,  the 
Court  cannot  wrest  from  him  a  lawful  possession  upon  the 


(f)Sec  Wycherleyy,  Wycherley^  B.  C.  C.  148;  Peacock  v.  Monk, 

2  Ed.  177;    Hale  v.   Lamb,  Id.  1  Ves.   133;    Darley  v.  Darley, 

294;  Coleman  v.  Sard,  3B.C.C.  3  Atk.  400;  Graham  v.  Graham, 

14 ;    EUison  v.  EUison,     6  Ves.  1  Ves.  jun.  275 ;   WiUan  v.    Wil- 

662  ;  Randall  v.  Morgan,  12  Ves.  Ian,   16  Ves.  82;    Penn  v.  Lord 

73;    Pulvertoft  y.   Pulverioft,  18  BaUmore,\Ye^.  AbO. 
Vc8.  99;  Evelyn  v.    Templar,  2 
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ground  of  a  trust  declared  by  a  stranger^  and  that  subse- 
quent to  the  commencement  of  the  lord's  right*  A  trust  is 
binding  only  as  between  the  cestui  que  trust  and  the  trustee, 
and  all  claiming  by  and  under  them,  and  does  not  affect 
the  interest  of  a  third  person  (ik).  If  an  estate  were  set- 
tled on  A.  and  his  heirs^  with  a  springing  use  on  a  certain 
event  to  B.  and  his  heirs,  a  declaration  of  trust  in  fee  by 
A.  could  not  possibly,  on  the  determination  of  A/s  estate, 
bind  the  interest  of  B. ;  yet  such  a  limitation  over  is  hardly 
to  be  distinguished  from  the  case  of  the  lord's  title  by 
escheat.  The  only  authorities  adduced  by  his  Lordship 
in  support  of  his  position  were  the  opinions  said  to  have 
been  expressed  by  Lord  Chief  Justice  Bridgman  and  Sir 
John  Trevor  (/) ;  but  the  words  attributed  to  the  former 
appear,  from  his  own  note-book,  never  to  have  been 
spoken  (m)  ;  and  the  observation  of  Sir  John  Trevor  was 
at  the  utmost  a  mere  obiter  dictum.  Sir  Thomas  Clarke, 
who  assisted  with  Lord  Mansfield  in  the  case  of  Burgess 
V.  Wheate,  declared  that  cestui  que  trust  was  no  more  re- 
lievable  against  the  lord  by  escheat,  than  against  a  sale  by 
the  trustee  to  a  purchaser  without  notice  (n) :  and  Lord 
Northington's  inclination  was  apparently  the  same  way, 
though,  as  the  point  was  not  necessarily  involved  in  the 
question  before  him,  he  refused  to  conclude  himself  by 
any  express  and  direct  opinion  (o).  That  the  lord  was 
not  bound  by  a  use  is  perfectly  clear,  and  it  seems,  on  the 
whole,  to  be  the  sounder  doctrine  that  neither  is  he  liable 
to  the  execution  of  a  trust. 

{k)  Bwrgets  t.    Wheaie,  1  Ed.  (m)  See  Id.  230,  note  (a) ;    and 

251,  per  Lord  Northington.     See  see  Sir  T.  Clarke's  obeerratioiiSy 

IntroductioD,  p.  1 8.  Id.  202. 

(I)  Burgeis  ▼.    Wheate,   1  Ed.  («)  Id.  20$. 

290.  (o)  Id.  246. 
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In  copyholds  there  is^  properly  speaking,  no  such  thing 
as  escheat.  The  freehold  and  inheritance  are  vested  in 
the  lord  of  the  manor,  and  the  tenant  has  no  claim  but 
as  the  lord  signifies  his  pleasure  by  the  entry  on  the 
court  roll.  If  the  tenant  be  a  trustee,  and  no  trust  ap- 
pears on  the  roll,  there  can  be  no  pretence  for  charging 
the  lord  with  an  equity  to  which  he  never  assented  ( j9  ) ; 
but  if  a  surrender  be  made  upon  a  trust  either  expressed 
or  referred  to  on  the  roU,  the  lord  is  estopped  by  this 
evidence  of  his  will,  and  cannot  afterwards  claim  in  con- 
tradiction to  his  grant  {q). 

Customary  freeholds  have  often  been  treated  on  the 
same  footing  with  copyholds  (r),  but  perhaps  upon  prin- 
ciple a  clear  distinction  may  be  taken.  In  customary 
freeholds  the  tenure  is  copyhold,  but  in  respect  of  interest 
the  freehold  and  inheritance  are  in  the  tenant,  and,  on 
failure  of  his  heirs,  the  lord  takes  in  the  strict  sense  of 
the  word  by  escheat.  The  lands  are  passed  by  the  bar- 
gain and  sale,  and  the  subsequent  surrender  and  admit- 
tance operate  merely  as  notice  to  the  lord  of  the  transfer, 
and  acceptance  by  him  of  the  grantee  as  tenant  {s).  If 
a  surrender  therefore  be  made  to  A.  and  his  heirs  upon 
trust  for  B.  and  his  heirs,  and  the  trust  be  entered  on 
the  roll,  the  effect  would  be  the  same  as  on  the  alienation 
of  a  fr'eehold;  the  lord  merely  assents  that  A.  shall 
be  his  tenant,  and  shall,  as  tenant,  hold  the  land  upon 
certain    trusts,  not  that  the  lord    himself   will    be    a 

(p)  jittomeff'-General  ▼.   Duke  2Zlf  per  Lord  Mansfield;   Weaver 

of  Leede^  2  M.  &  K.  348 ;  and  see  t.  Maule,  2  R.  &  M.  97. 

Peachy  v.   Duke  of  Somertety  I  (r)  Weaver  Y.Maule,  2 'R.&M, 

Str.  454;    Burgese  ▼•   WheaUy  1  100,  per  Sir  John  Leach. 

Ed.  281.  (0  Bingham  v.  Woodgaie,  1  R. 

(g)  Burgess  v.    Wheate,  1  Ed.  &  M.  32. 
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trustee^  should  his  own  title  commence  by  escheat  .  And 
even  should  the  construction  be  carried  to  that  extent, 
the  cestui  que  trust  would  still  not  be  relievable  in  equity, 
the  agreement  being  merely  a  voluntary  one,  and  not  in 
writing  and  signed  as  required  by  the  Statute  of  Frauds. 
A  distinction  was  taken  by  Lord  Hale  between  a  trust 
and  an  equity  of  redemption.  "  A  trust,"  said  his  Lordship, 
^'is  created  by  the  contract  of  the  party,  and  he  may  direct 
it  as  he  pleaseth,  and  he  may  provide  for  the  execution  of 
it,  and  therefore  one  that  comes  in  in  the  post  shall  not  be 
liable  to  it  without  express  mention  made  by  the  party ; 
and  the  rules  for  executing  a  trust  have  often  varied,  and 
therefore  they  only  are  bound  by  it,  who  come  in  in  privity 
of  estate ;  but  a  power  of  redemption  is  an  equitable  right 
inherent  in  the  land,  and  binds  all  persons  in  the  post  or 
otherwise  (t),  because  it  is  an  ancient  right  which  the 
party  is  entitled  to  in  equity  (u)J*  But  upon  this  dis- 
tinction it  must  be  observed,  that  even  a  trust  will  at  the 
present  day  bind  persons  who  take  derivatively  from  the 
trustee,  though  in  the  post;  and  notwithstanding  an  equity 
of  redemption  amounts  to  what  Lord  Hale  calls  a  title  (v), 
there  seems  to  be  no  reason  why  in  the  case  of  escheat  the 
lord,  who  takes  by  title  paramount,  should  be  bound  by  an 
equity  of  redemption  any  more  than  by  a  simple  trust  (x). 


(fi  Semble  not  a  purchaser  with- 
out notice ;  see  Harding  v.  Har- 
dretty  Rep.  U  Finch,  9 ;  Spurgeon  v. 
ColUer,  1  £d.  55. 

(«)  Puwlett  V.  Atiomef^Generalf 
Hard.  469 ;  and  see  Bacon  v. 
Baconf  Tothill,  133;  Burgess  v. 
WheatCy  1  Ed.  206;  Tucker  v. 
Thurstan,  17  Ves.  133. 

[v)    See   Pawlett  v.  Attorney- 


General^  Hard.  467. 

(x)  See  Burgess  v.  Wheate^  1 
Ed.  255;  Attomey^General  v. 
Duke  of  Leeds,  2  M.  &  K.  343 ; 
Pawlett  y.  Attorney 'General,  Hard. 
465,  in  which  Lord  Hale  and  Baron 
Atkins  thought  the  King  was  hound 
by  an  equity  of  redemption,  was 
not  a  case  of  escheat,  as  called  by 
Lord  Hale,  but  o£  forfeiture. 


CH.  XI.]]  OPERATION  OF  LAW.  217 

The  law  of  forfeiture  and  escheat,  except  so  far  as  it 
illustrates  general  principles^  has  now  become  matter  of 
little  importance ;   for  by  4  &  5  Will.  4,  c.  23,  sect.  2,  it 
has  been  enacted,  that ''  where  any  person  seised  of  any 
land  upon  any  trust  or  by  way  of  mortgage  (Ues  with- 
out an  heir,  it  shall  be  lawful  for  the  court  of  Chancery 
(on  application  as  directed  by  the  Act)  to  appoint  a  per- 
son to  convey."    And  by  the  following  section  it  is  de- 
clared, that  *'  no  land,  chattels,  or  stock,  vested  in  any 
person  upon  any  trust  or  by  way  of  mortgage,  or  any 
profits   thereof,   shall    escheat   or   be  forfeited  to   his 
Majesty,  his  heirs  or  successors,  or  to  any  corporation,  lord 
of  a  manor,  or  other  person,  by  reason  of  the  attainder 
or  conviction  for  any  ofience  of  such  trustee  or  mortga- 
gee, but  shall  remain  in  such  trustee  or  mortgagee,  or 
survive  to  his  co-trustee,  or  descend  to  or  vest  in  his  repre- 
sentative, as  if  no  such  attainder  or  conviction  had  taken 
place.**      And  by  the  last  section   it  is  provided,  that 
*'  where  before  the  passing  of  the  Act  any  person  pos- 
sessed of  land,  chattels,  or  stock,  as  trustee  thereof,  shall 
have  died  without  an  heir,  or  shall  have  been  convicted  of 
any  offence,  whereby  the  said  land,  chattels,  or  stock,  have 
escheated  or  been  forfeited,  the  said  land,  chattels,  or  stock 
shaU  be  subject  to  the  order  of  the  court  of  Chancery  for 
the  use  of  the  party  beneficially  interested  therein,  the 
proviso  not  to  affect  any  grant  made  subsequently  to  the 
escheat  or  forfeiture,  and  not  to  operate  when  more 
than  twenty  years  have  occurred  since  the  escheat  or 
forfeiture/'     Thus  of  trust  property  in  future  there  will 
be  no  forfeiture  by  the  €U!t  of  the  trustee,  and  no  escheat 
by  his  attainder ;  and  in  case  of  escheat  for  failure  of 
heirs  the  Court  will  have  authority,  upon  summary   ap- 
plication by  petition,  to  appoint  a  person  to  convey. 
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We  shall  conclude  the  present  chapter  with  the  inqui- 
ry how  trusts  arising  by  operation  of  law  are  affected 
by  the  Statute  of  Frauds  (y). 

By  the  eighth  section  it  is  enacted^  that ''  where  any 
conveyance  shall  be  made  of  any  lands  or  tenements  by 
which  a  trust  or  confidence  shall  or  may  arise  or  result 
by  the  implication  or  construction  of  law,  or  be  trans- 
ferred or  extinguished  by  an  act  or  operation  of  law,  then 
and  in  every  such  case  such  trust  or  confidence  shall  be 
of  the  like  force  and  effect,  as  the  same  would  have  been 
if  that  statute  had  not  been  made,  any  thing  therein  be- 
fore contained  to  the  contrary  notwithstanding." 

Lord  Hardwicke,  upon  this  clause,  observed^  ''I  am  now 
bound  down  by  the  Statute  of  Frauds  to  construe  nothing 
a  resulting  trust,  but  what  are  there  called  trusts  by 
operation  of  law ;  and  what  are  those  ?  Why,  first,  when 
an  estate  is  purchased  in  the  name  of  one  person  but  the 
money  or  consideration  is  given  by  another;  or,  secondly, 
where  a  trust  is  declared  only  as  to  part,  and  nothing 
said  as  to  the  rest,  in  which  case  what  remains  undisposed 
of  will  result  to  the  heir  at  law.  I  do  not  know  any 
other  instance  besides  these  two,  where  the  Court  has 
declared  resulting  trusts  by  operation  of  law,  unless  in 
cases  of  fraud,  and  where  transactions  have  been  carried 
on  maid  fide  {z).** 

But  upon  this  opinion  of  Lord  Hardwicke  Mr.  Fon- 
blanque  has  made  the  following  just  remarks : — ''  This 
construction  of  the  clauses  of  the  Statute  of  Frauds  re- 
strains it  to  such  trusts  as  arise  by  operation  of  law, 
whereas  it  clearly  extends  to  such  as  are  raised  by  con- 

(y)  29  Car.  2,  ch.  3.  (s)  Llo^d  ▼.  SpiUet,  2  Atk.  150. 
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Uruction  of  courts  of  equity  ;  as,  in  the  case  of  an  exe- 
cutor or  guardian  renewing  a  lease  though  with  his  own 
money,  such  renewal  shall  be  deemed  to  be  in  trust  for 
the  person  beneficially  interested  in  the  old  lease.  It  is 
also  observable,  that  the  first  instance  stated  by  his  Lord- 
ship of  a  resulting  trust  is  not  so  qualified  as  to  let  in  the 
exceptions  to  which  the  general  rule  is  subject,  and  the 
second  instance  is  only  applicable  to  a  will,  whereas  the 
doctrine  of  resulting  trusts  is  also  applicable  to  con- 
veyances (a).** 

Both  Lord  Hardwicke  and  Mr.  Fonblanque  assume  that 
the  seventh  or  enacting  clause  extends  to  all  trusts  indis- 
criminately, and  that  such  as  arise  by  operation  of  law  are 
only  saved  from  the  act  by  virtue  of  the  subsequent  excep- 
tion ;  but  the  language  of  the  latter  clause,  that  ^^  where 
any  conveyance  shall  be  made  of  any  lands  or  tenements  by 
which  a  trust  or  confidence  shall  or  may  arise  or  result 
ftc."  seems  to  have  escaped  observation ;  for,  unless  con^ 
veyance  be  taken  with  great  violence  to  the  meaning 
of  words  to  include  a  devise,  it  is  clear  that  trusts  resulting 
under  a  will  are  not  reached  by  the  terms  of  the  saving  of 
the  eighth  section.  Nor  is  it  easy  to  suppose  that  the  legis- 
lature could  mean  to  include  a  devise;  for  the  fifth  and  sixth 
sections  relate  exclusively  to  devises,  and,  had  it  fallen 
within  the  scope  of  the  act  to  extend  the  eighth  section 
to  wills,  it  can  scarcely  be  conceived  that  the  proper  and 
technical  word  should  not  necessarily  have  suggested  it- 
self. The  question  then  arises.  If  resulting  trusts  upon 
a  mil  are  not  saved  by  the  exception,  how  are  they  not 
aflfected  by  force  of  the  previous  enactment  ?     Now,  as 

(a)  2  Tr.  Eq.  116,  note  {a). 


220  OF  TRUSTS  BY  [jCH.  XI. 

the  statute  was  directed  against  frauds  and  perjuries^  it  is 
obvious  that  resulting  trusts  were  not  within  the  mischief 
intended  to  be  remedied.  The  aim  of  the  legislature  was, 
not  to  disturb  such  trusts  as  were  raised  by  maxims  of 
equity  and  so  could  not  open  a  door  to  fraud  or  perjury, 
but,  by  requiring  the  creation  of  trusts  by  parties  to  be 
manifested  in  writing,  to  prevent  that  fraud  and  perjury 
to  which  the  admission  of  parol  testimony  had  hitherto 
given  occasion.  And  the  enactment  itself  is  appli- 
cable only  to  this  view  of  the  subject ;  for  the  legislature 
could  scarcely  direct,  that  ''all  declarations  or  creations 
of  trusts  should  be  manifested  and  proved  &c.,**  unless 
the  trusts  were  in  their  nature  capable  of  manifestation 
and  proof ;  but,  as  resulting  trusts  are  the  effect  of  a 
rule  of  law,  to  prove  them  would  be  to  instruct  the 
Court  in  its  own  principles,  to  certify  to  the  judge  how 
equity  itself  operates.  The  exception  could  only  have  been 
inserted  ex  majori  cauteld,that  the  extent  of  the  enactment 
might  not  be  left  to  implication.  But  why,  it  will  be 
asked,  are  resulting  trusts  upon  conveyances  excepted,  and 
not  resulting  trusts  upon  mils  9  Because  the  statute  had 
spoken  only  of  declarations  or  creations  of  trust,  and  by 
a  will  no  resulting  trust  is  or  can  be  declared  or  created. 
If  lands  be  devised  to  A.  and  his  heirs  upon  trust  to  pay 
the  testator's  debts,  the  resulting  trust  of  the  surplus  is 
no  new  declaration  or  creation  ;  the  right  construction  is, 
that  the  testator  has  disposed  of  the  legal  estate  to  the 
devisee,  and  of  part  of  the  equitable  in  favour  of  cre- 
ditors, but  the  residue  of  the  equitable,  though  said  to 
result,  has  in  fact  never  been  parted  with,  but  descends 
upon  the  heir  at  law  as  part  of  the  original  inheritance. 
In  conveyances,  however,  this  is  not  equally  the  case ;  for. 
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if  a  purchase  be  taken  in  the  name  of  a  third  person^  a 
trust  which  had  no  previous  existence  arises  upon  the 
property  in  favor  of  the  real  purchaser ;  and  so  if  a  lease 
be  renewed  by  a  trustee,  the  equity  which  was  annexed  to 
the  old  term  immediately  fastens  upon  the  new.  Here, 
then,  it  is  evident  there  is  an  actual  creation  of  trust ;  and, 
to  obviate  all  doubts  as  to  the  operation  of  the  enact- 
ment, resulting  trusts  arising  out  of  conveyances  are  ex- 
pressly excepted. 

It  was  formerly  doubted,  whether,  where  a  purchase 
was  taken  in  the  name  of  a  stranger,  and  the  payment  of 
the  consideration  by  the  real  purchaser  did  not  appear  on 
the  face  of  the  deed,  that  fact  could,  since  the  Statute  of 
Frauds,  be  established  by  parol.  It  seems  to  have  been 
originally  settled  that  it  might  (6);  but  in  Kirk  v. 
Webb  (c)  it  was  argued  "  there  could  be  no  trust  unless 
there  were  a  declaration  in  the  deed  to  that  purpose,  for 
by  the  statute  there  could  be  no  trust  unless  it  were 
declared  in  writing ;  that  if  it  were  a  resulting  trust,  it 
was  made  so  by  parol  proof,  which  was  directly  contrary 
to  the  statute,  and  would  open  a  door  to  all  the  mischiefs 
it  was  intended  to  prevent ;  that  it  would  introduce  an 
utter  uncertainty  into  all  men's  titles,  for  the  best  title 
might  be  spoiled  by  proving  the  purchase  money  to  be 
another  person's  ;  "  and  the  Court,  in  accordance  with 
this  reasoning,  determined  that  parol  evidence  was  inad* 
missible.  The  decision  of  Kirk  v.  Webb  was  followed  in 
several  subsequent  cases((/);  but  the  doctrine,  though  sup- 

{b)  Gascoigne  v.  Thwingy  1  see  Halcott  v.  Markant^  Pr.  Ch. 
Vera.  366.  168 ;  Hooper  v.  Eyles,  2  Vera. 

(c)  Prec.  Ch.  84.  480 ;  Newton  v.  Preston,  Pr.  Ch. 

(d)  Heron  v.  Heron,  Pr.  Ch.  103;  Ambrose  v.  Ambrose,  1  P. 
163;  S.  C.  Freem.  248;  Shett  W.  321;  Deg  v.  Deg,  2  P.  V^. 
V.    Whitmore,Yi^tm.  280;    Kin-      414. 

der  V.  Miller,  Pr.  Ch.  172;  and 
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ported  by  numerous  precedents^  has  since  been  clearly  orer- 
thrown  by  theconcurrentauthorities  of  Lord  Hardwicke(^), 
Lord  Henley  (/),  Sir  T.  Clarke  (g),  and  Sir  W.  Grant  (A). 

But  the  rule  as  at  present  established  will  not  warrant 
the  admission  of  parol  evidence^  where  an  estate  is  pur- 
chased by  an  agent,  and  no  part  of  the  consideration  is 
paid  by  the  employer ;  for  though  an  agent  is  a  trustee 
in  equity,  yet  the  trust  is  one  arising  ex  contractu,  and 
not  resulting  by  operation  of  law  (t). 

And  parol  evidence,  where  admitted,  must  prove  the 
fact  very  clearly  (k) ;  though  no  objection  lies  against 
mere  circumstantial  evidence,  if  sufficiently  strong  not  to 
leave*  a  doubt,  as  where  the  circumstances  of  the  pre- 
tended purchaser  are  shown  to  be  so  mean  as  to  make  it 
impossible  he  should  have  paid  the  purchase  money  him- 

8elf(/). 

Should  the  nominal  purchaser  deny  the  trust  by  his  an- 
swer, there  seems  to  be  no  reason  why  parol  evidence 
should  not  be  admitted  to  establish  the  &ct  against  him ; 
for,  before  the  Statute  of  Frauds  parol  evidence  was  un- 
doubtedly admissible,  and,  as  trusts  by  operation  of  law 
are  expressly  excepted  from  the  statute,  by  what  rule  is 
parol  evidence  to  be  excluded  (m)?  But  the  solemnity  of 


(e)  RyaU  V.  RyaU,  1  Atk.  59  ; 
S.  C.  Amb.  418  ;  WilUa  v.  WiUis, 
2  Atk.  71. 

(/)  Bartlett  ▼.  PickersgiU,  1 
Ed.  516. 

(j)  Lane  v.  DighUm^  Amb.  409 ; 
Knigla  v.  Peehey,  1  Dick.  327. 

(Ji)  Leneh  vi  Lench,  10  Yes. 
517. 

(t)  BartleU  v.  PickersgiU,  1  Ed. 
515. 

{k)  Gascoigne  v.    Thwing^    I 


Vera.  366;  Hakott  ▼.  Markantt 
Ft.  Ch.  168;  WiUu  v.  WiUis,  2 
Atk.  71. 

(0  WiUis  r.  WiUis,  2  Atk.  71 » 
per  Lord  Hardwicke;  and  see 
Leneh  v.  Leneh,  10  Ves.  518. 

(m)  In  BarOett  ▼.  PiciersgiU,  1 
£d.515,  where  the  defendant  denied 
the  trust,  Lord  Henley  said,  if  the 
plaintiff  had  paid  any  part  of  the 
purchase,  he  would  hare  admitted 
the  evidence ;  and  see  Edwards  t. 


CH.  XI.^ 


OPERATION  OF  LAW. 


223 


the  defendant's  oath  will  of  course  require  a  considerable 
weight  of  evidence  to  overcome  its  impression  (n). 

It  is  laid  down  by  Mr.  Sanders,  that  '^  if  a  person  at 
his  death  leave  any  papers  disclosing  the  real  circum- 
stances of  the  case,  the  Court  will  raise  the  trust  even 
against  the  express  declaration  of  the  purchase  deed  (o)/' 
We  have  seen  that,  according  to  the  latest  authorities, 
parol  evidence  is' in  ordinary  cases  admissible  against  the 
language  of  the  purchase  deed,  but  if  Mr.  Sanders's 
opinion  to  the  contrary  (p)  were  well  founded,  it  does  not 
appear  how  mere  papers  would  satisfy  the  requisitions 
of  the  statute ;  for,  to  have  that  effect,  the  writings  ought 
also  to  be  signed  by  the  party.  The  cases  of  jRyal  v. 
Rtfol  (jq)  and  Lane  v.  Dightan  (r),  which  are  cited  for 
the  position,  do  not  at  all  turn  upon  the  distinction  sug- 
gested« 

It  is  observed  by  the  same  writer,  that,  ^^  after  the  death 
of  the  supposed  nominal  purchaser,  parol  proof  alone  can 
in  no  instance  be  admitted  against  the  express  declara- 
tion of  the  deed  {s) ;  but  the  cases  relied  upon  in  support 
of  this  doctrine  (f)  do  not  distinguish  between  proofs  in 
a  person's  lifetime  and  oStet  his  decease  ;  they  are  cer- 


Pike^  1  Ed.  267.  Mr.  Sanders 
(Uses  and  Trusts,  c.  3,  s.  7>  div. 
2\  dissents  from  the  doctrine ;  bat 
the  aathorities  cited  by  him  to  the 
contrary  do  not  appear  to  warrant 
his  conclusion. 

(n)'  See  Cooth  v.  Jachim^  6  Ves. 
39. 

(o)Uses  and  Trusts,  c.  3,  s. 
7,  div.  2. 

(p)Ib. 

iq)  Amb.  413. 


(r)  Amb.  409. 

(s)  Uses  and  Trusts,  c.  3,  s. 
7,  div.  2. 

(0  Kirk  V.  Webb,  Pr.  Ch.  84; 
S.  C.  Freem.  229;  Heron  ▼. 
Heron,  Pr.  Ch.  163;  Hakott  ▼. 
Markant,  Id.  168  ;  Kinder  v.  Mil- 
ler, Id.  172  ;  S.  C.2  Vem.  440; 
Deg  y.  Leg,  2  P.  W.  414,  per 
Lord  King. 
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tainly  authorities  for  the  exclusion  of  parol  evidence 
generally;  but  in  this  respect,  as  before  noticed,  they 
have  been  subsequently  overruled.  It  would  seem,  upon 
principle,  that  the  death  of  the  nominal  purchaser  cannot 
affect  the  admissibility  of  parol  testimony,  whatever  effect 
it  may  have  in  detracting  from  its  weight. 

In  the  question,  whether  a  purchase  in  the  name  of  a 
third  person  can  be  established  by  parol  testimony,  is  in- 
volved the  question,  whether  trust  money  can  be  followed 
into  land  by  parol.  A  purchase  with  trust  money  is  in 
fact  a  purchase  paid  for  by  the  cestuis  que  trust ;  and  on 
the  ground  that  such  a  purchase  is  a  trust  resulting  by 
operation  of  law,  and  not  within  the  purview  of  the 
Statute  of  Frauds,  it  has  been  settled  that  parol  evidence 
is  clearly  admissible  {u). 

(tt)  Lench  v.  Lench^  10  Yes.      413;  Z^ane  v.  Z)fjr^^<on,Amb.  409; 
517,  per  Sir  W.  Grant ;  RyaU  v.      Balgney  v.  Hamilton^  Amb.  414. 
RyaU,  1  Atk.  59 ;    S.  C.  Amb. 
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OF  DISCLAIMER  AND  ACCEPTANCE  OF  THE  TRUST. 


Having  treated  of  the  creation  of  trusts^  whether  by 
the  act  of  a  party  or  by  operation  of  law,  we  shall  next 
direct  our  attention  to  the  estnte  and  office  of  the  trustee, 
and,  as  a  preliminary  question,  we  propose  in  the  present 
chapter  to  offer  a  few  remarks  upon  the  subject  of  the 
trustee's  disclaimer  or  acceptance  of  the  trust. 

I.  Of  disclaimer. 

It  may  be  laid  down  as  a  clear  and  undisputed  rule, 
that  no  one  is  compellable  to  undertake  a  trust  (a). 
'*  Though  a  person,"  said  Lord  Redesdale,  *'  may  have 
agreed  in  the  lifetime  of  a  testator  to  accept  the  execu- 
torship, he  is  still  at  liberty  to  recede  except  so  far  as  his 
feelings  may  forbid  it,  and  it  will  be  proper  for  him  to 
do  so,  if  he  finds  that  his  charge  as  executor  is  different 
from  what  he  conceived  it  to  be  when  he  entered  into  the 
engagement  (6)." 

If  the  party  named  as  trustee  intend  to  decline  the 
administration  of  the  trust,  he  ought  without  delay  to 
execute  a  disclaimer ;  and  that  by  deed,  for  a  deed  is 


(a)  Robinson  v.  Pelt,  8   P.  W.  (b)  Doi^Iew  Blake,  2  Sch.  &  Lef. 

25],  per  Lord  Talbot.  239. 
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clear  evidence  and  admits  of  no  ambiguity  (c)  ;  and  the 
instrument  should  be  a  disclaimer  and  not  a  conveyance, 
for^  the  latter,  as  it  transmits  the  estate,  has  been  held  to 
imply  a  previous  acceptance  of  the  office  ( d) ;  but  Lord 
Eldon  expressed  his  opinion,  that,  where  the  intention 
was  disclaimer,  the  instrument  ought  to  receive  that 
construction,  though  it  was  a  conveyance  in  form  {e). 

A  trust  may  also  be  repudiated  on  the  evidence  of  con- 
duct without  any  express  declaration  of  disclaimer  (/) ; 
but  a  person  would  act  very  imprudently,  who  allowed 
so  important  a  question  as  whether  he  is  a  trustee  or  not 
to  remain  matter  of  construction. 

After  renunciation  of  the  trust,  whether  by  express 
disclaimer,  or  by  conduct  which  is  tantamount  to  it  (^), 
a  trustee  may  assist  as  agent,  or  act  under  a  letter  of  at- 
torney in  the  management  of  the  estate,  without  incurring 
responsibility  (Ji) ;  but  the  caution  need  scarcely  be  sug- 
gested, that  all  such  interference  cannot  be  too  scrupu- 
lously avoided  before  the  fact  of  the  renunciation  of  the 
trust  has  been  most  unquestionably  established. 

What  will  amount  to  a  disclaimer  at  law,  so  as  to 
devest  the  estate^  is  a  very  distinct  question  from  the  dis- 
claimer of  the  office  in  equity. 


(c)  Stacey  v.  Elph,  1  M.  8c  K. 
199,  per  Sir  J.  Leach. 

(rf)  Crewe  v.  Dicken,  4  Ves.  97. 

(e)  Nicloson  v.  Wordsworth,  2 
Sw.  372.  In  Attorney  ^General  v. 
DoyUy,  2  Eq.  Ca.  Ab.  194,  the 
trastee  who  declined  to  act  was  di- 
rected to  convey,  and  the  same  de- 
cree was  made  in  Hussey  v.  Mark' 
hanii  Rep.  t.  Finch,  2.58.  In  Sharp 
V.  Sharp,  2  B.  &  A.  405,  it  was 


held  the  trustees  had  not  acted, 
though  they  had  conveyed  the  estate 
instead  of  disckdming. 

(/)  Stacey  v.  Elph,  1  M.  &  K. 
195. 

(y)  Stacey  ▼.  Elph,  1  M.  &  K. 
195. 

(h)  Dove  V.  Everard,  1  R.  &  M. 
231 ;  Harrison  v.  Graham,  8 
Hill's  MSS.  239,  cited  1  P.  W. 
241,  6th  ed.,  note  (y). 
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It  was  fonnerly  held^  (at  least  such  was  the  clear 
opinion  of  Lord  Coke,)  that  a  freehold,  whether  vested 
in  a  person  by  feoffment,  grant  (i),  or  devise  (k),  could 
not  be  disclaimed  but  by  matter  of  record ;  and  the  rea- 
son, upon  which  this  maxim  was  founded,  was,  that  the 
suitor  might  be  more  certainly  apprised  who  was  the 
tenant  to  the  prwcipe  (/).  But  the  doctrine  of  modern 
times  is,  that  disclaimer  by  deed  is  sufficient  (m) ;  for,  as 
Lord  Tenterden  observed,  there  can  be  no  disclaimer  by 
a  person  in  a  court  of  record,  unless  some  other  person 
think  fit  to  cite  him  there  to  receive  his  disclaimer,  and  if 
the  estate  be  damnosa  hcereditas,  that  is  not  very  likely  to 
happen  (»).  Mr.  Justice  Holroyd  went  so  far  as  to  say, 
that  even  a  deed  might  be  dispensed  with,  and  a  party 
might  disclaim  a  freehold  by  parol  (o)  ;  and  Sir  A.  Hart, 
whose  authority  however  must  not  be  too  implicitly 
followed,  has  since  sanctioned  the  doctrine  by  an  actual 
decision  (/')• 

It  was  laid  down  in  Butler  and  Baket's  case,  that 
estates  limited  under  the  statute  of  uses  were  to  be  dis- 
claimed with  the  same  formalities  as  estates  at  common 
law  (q)  ;  but  Lord  Eldon  doubted  whether  a  party  could 
disclaim  in  the  case  of  a  conveyance  to  uses,  except  by 

(0  Butler  ^  Baker's  case,  3  Re.  (m)  Townson  v.  Tickell,  3  B.  & 

26,  a,  27f  a;  Anon,  case,  4  Leon.  A.  31 ;  Beghie  v.  Crook,  2  Scott, 

207;  Shepp.  Touch.  285.  128 ;  and  see  the  authorities  cited  in 

(Ir)  Bonifant  v.  GreenJield,Godh,  the  note  to  the  last-mentioned  case. 

79,  per  Lord  Coke;  but  at  the  re-  (»)  Townson  v.  TickeU,  3  B.  & 

hearing  (Cr.  £1.  80)    it  was  ad-  A.  36. 

judged  that  three   could  pass   the  (o)   Id.  38,    citing  Bonifant  v. 

whole  estate,  the  fourth  having  dis-  Greenfield,  Cr.  £1.    80 :    and  see 

claimed  by  act  in  pais ;  and  see  Doe  v.  Smyth,  9  D.  &  R.  1 36. 

Shepp.  Touch.  4.52.  (y)  Bingham  v.  Clanmorris,  2 

(0  Butler  <$•  Baker's  ease,  3  Re.  Moll.  253. 

26,  b.  {q)  3  Re.  27,  a. 

Q  2 
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release  with  intent  of  disclaimer ;  but  his  Lordship  added, 
he  was  aware  that  such  a  doctrine  would  shake  titles  in- 
numerable (r). 

It  seems  to  be  clearly  established,  that  a  disclaimer,  even 
by  parol  declaration,  will  suffice  to  devest  the  legal  estate, 
when  the  trust  property  is  a  mere  chattel  interest  (s). 

The  efiect  of  disclaimer  by  a  trustee  is  to  vest  the 
whole  legal  estate  in  the  co-trustees  (t)  ;  and,  as  regards 
the  exercise  of  the  office,  it  is  held,  that,  even  if  the  trust 
be  accompanied  with  a  power,  as,  of  signing  receipts,  the 
continuing  trustees  may  fully  administer  the  trust  with- 
out the  concurrence  of  the  trustee  who  has  chosen  to 
renounce  (u). 

11.  Of  Acceptance  of  the  Trust. 

A  trustee  may  accept  the  office  either  by  an  express 
declaration  to  that  effi^ct,  or  by  proceeding  to  act  in  the 
execution  of  the  duties  of  it. 

With  respect  to  the  liabilities  of  the  trustee,  it  is  per- 
fectly immaterial  to  him  whether  he  declare  his  accept- 
ance of  the  office  or  his  consent  be  implied,  for  in  each 
case  the  obligations  imposed  upon  him  are  precisely  the 
same  (x).  In  the  event  of  a  breach  of  trust  the  conse- 
quences to  the  parties  beneficially  interested  may  admit 
of  a  slight  variation.     A  breach  of  trust  creates  per  se  a 


(r)  Nicloson  v.  Wordsworth, 
2  Sw.  372. 

(«)  Shep!  Touch.  285;  Butler 
^Baker's  case,  3  Re.  26,  b,  27,  a ; 
Smith  V.  Wheeler,  1  Vent.  130; 
S.  C.  2  Keb.  774. 

(f)  Bonifant  v.  Greenfield,  Cr. 
El.  80  ;  Crewe  v.  Dicken,  4  Ves. 
100,     per    Lord    Loughborough; 


Freem.  13,  Case  111;  Hawkins 
V.  Kemp,  3  East,  410 ;  Townson  v. 
Tickell,  3  B.  &  A.  31 ;  and  see 
Nicloson  V.  Wordsworth,  2  Sw. 
369. 

(tt)  Adams  v.  Taunton,  5  Mad. 
435 ;  aiid  see  infra. 

(«)  See  Lord  Montfort  v.  Lord 
Cadogan,  19  Ves.  638. 
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simple  contract  debt  only  (y) ;  but,  if  the  trustee  has 
bound  himself  to  the  performance  of  the  trust  under  his 
hand  and  seal,  this  amounts  to  a  covenant  even  though 
the  heirs  be  not  named,  and  the  breach  of  trust,  thus  be- 
coming a  specialty  debt,  will,  in  legal  assets,  take  pre- 
cedence of  simple  contract  debts  (ar).  If  the  trustee  has 
covenanted  for  himself  and  his  heirs,  a  remedy  then  lies 
at  common  law  against  the  heir  in  respect  of  estates  de- 
scended ;  and  by  3  W.  &  M.  c.  14,  the  like  remedy  was 
enacted  against  the  devisees  of  the  debtor ;  but  this  was 
only  where  the  specialty  would  have  supported  an  action 
of  debt,  and  did  not  apply  to  a  covenant  which  lay  only  in 
damages ;  but  the  1 1  G.  4  &  1  Gul.  4,  c.  47,  has  now  per- 
fected the  remedy  by  extending  it  to  the  case  of  a  covenant. 
A  still  more  recent  statute  (a)  has  declared  that  the  lands 
of  a  debtor  shall  be  liable  to  all  his  debts,  whether  on 
simple  contract  or  on  specialty;  but  specialties,  where  the 
heir  is  bound,  are  still  made  to  take  precedence  of  simple 
contract  debts,  and  specialties  where  the  heir  is  not  bound. 

What  acts  of  a  person  nominated  as  trustee  will 
amount  to  a  constructive  acceptance  of  the  office,  is  a  ques- 
tion constantly  occurring  in  practice,  and  generally  to  be 
determined  by  the  circumstances  of  the  particular  case  ; 
however,  the  authorities  upon  the  subject  may  furnish 
us  with  a  few  general  principles. 

It  is  held  that  merely  proving  the  will,  without  more, 
is  not  sufficient  to  constitute  a  person  acting  executor  (b) ; 

(jf)   Vernon  v.  Vawdry,  2  Atk.  131  ;  Deg  v.  Deg^  2  P.  W.  414. 

119;  S.    C.    Barn.  280;    Cox  v.  (a)  3  &  4  W.  4,  c.  104. 

Baieman^   2  Ves.  19;  Keaman  v.  (6)  Balchenv,  «$co<<,  2  Yes.  jun. 

Fitzsmon^  3  Ridg.  P.  C.  IS.  678;  Hovey  v.  Blaheman,  4  Ves. 

(«)  Gifford'v»Manley,^oxAQ9\  607,  per  Lord  Alvanley;   but  see 

Mavor  v.  Davenport,  2  Sim.  227  ;  Ward  v.  Sutler,  2  Moll.  533. 
and  see  Benson  v.  Benson ,  1  P.  W. 


230  OF  DISCLAIMER  AND  [[CH.  XII 

but  if  the  will  clothe  the  executorship  with  a  ipecial  trust, 
as,  where  a  testator  directs  that  his  '^  executors'*  shall  get  in 
certain  outstanding  effects  to  be  applied  to  a  particular 
purpose,  a  person  cannot  make  himself  executor  by  prov- 
ing the  will,  and  then  exempt  himself  from  the  trusts 
expressly  annexed  to  the  office  (c).  And  if  an  executor 
be  also  trustee  of  the  real  estate,  he  cannot  desert  the 
situation  of  trustee,  and  accept  only  that  of  executor : 
the  acting  as  executor  is  an  acceptance  of  the  entire 
trusteeship  (d). 

Where  two  persons  were  appointed  executors,  and  both 
proved  the  will,  but  one  only  administered,  and  the  other 
on  receiving  a  letter  by  the  post  inclosing  a  bill  of  ex- 
change from  a  debtor  transmitted  it  to  the  co-executor^ 
it  was  held  that,  as  the  receipt  of  the  money  by  the  ex- 
ecutor through  the  post  was  not  his  own  act,  and  the 
transmission  of  it  was  the  mere  consequence  of  the  re- 
ceipt, he  could  not  be  fixed  with  the  acceptance  of  the 
executorship  (e). 

But  any  voluntary  interference  with  the  assets,  whether 
with  or  without  probate,  will  stamp  a  person  as  acting 
executor.  Thus,  where  of  four  executors  one  only 
proved,  and  the  other  three  gave  a  letter  of  attorney  de- 
scribing themselves  as  executors  to  the  fourth,  described 
as  acting  executor,  to  receive  a  quantity  of  stock.  Lord 
Hardwicke  ruled  that  the  whole  number,  by  this  con- 
duct, had  drawn  upon  themselves  the  burden  of  the  ex- 
ecutorship (/). 

(c)  ilffjcifc/ow  V.  FttZfer,Jac.l98.  (/)     Harrison    v.   Graham^   8 

(i)FFardlv.BtttZcr,2MoU.583.  HiU's    MSS.    239;    S.  C.   cited 

(e)  Balchen  v.  SeoU^  2  Yes.  Churchill  t.  Lady  Hobson^    1   P. 

jun.  678.  W.  241,  note  (y),  6th  ed. 
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In  Orr  v.  Newton  (g)  A.,  one  of  six  executors,  cidr 
mined  in  his  answer  that  during  the  life  of  B.,  another  of 
the  executors,  and  who  had  alone  taken  out  probate,  he 
had  assisted  in  writing  letters  to  the  co-executors  towards 
collecting  the  testator's  estate,  and  it  was  proved  that  A. 
had  written  on  behalf  of  himself  and  his  co-executors 
to  a  debtor  of  the  testator  requiring  payment.  Lord 
Camden,  notwithstanding  these  circumstances,  observed 
in  his  argument,  that  '^B.  undertook  to  act  solely,  and  did 
act  solebf  until  he  died/'  implying  that  A.  had,  by  his 
conduct,  not  assumed  the  character  of  executor.  But  the 
case  was  one  of  ^'  cruel  persecution''  against  A.,  and  his 
Lordship  put  the  fairest  possible  construction  upon  all 
that  A.  had  done ;  and  besides.  Lord  Camden  might  only 
have  meant  that  B.  was  substantially  the  sole  acting  ex- 
ecutor, without  adverting  to  the  question,  whether  the 
interference  of  A.  ought  not,  in  strict  legal  construction, 
to  be  held  an  acceptance  of  the  executorship. 

The  rule,  that  every  voluntary  interference  with  the 
subject  matter  will  convert  a  person  into  a  trustee,  must 
be  taken  with  this  qualification,  that  the  interference  is 
not  such  as  to  be  plainly  referrible  to  some  other  ground 
than  the  part  execution  of  the  trust.  Thus  A.  B.  and  C. 
were  named  as  executors  and  trustees,  and  A.  alone  proved 
the  will  and  administered,  and  sold  certain  chattels  to  B., 
and  afterwards  applied  to  B.  as  the  friend  of  the  family 
for  advice ;  B.  in  consequence  negotiated  the  sale  of 
the  testator's  property,  and  became  a  purchaser  of  part 
himself,  taking  the  conveyance  from  A.  the  tenant  for 
life  and  the  heir-at4aw,  under  the  impression  that  the 
devise  to  A.  B.  and  C.  (as  B.  and  C.  did  not  act  in  the 

Ojr)  2  Cox,  274. 
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trust),  had  become  inoperative.  On  A.'s  death  B.  ex- 
pressly renounced  the  executorship.  A  bill  was  filed 
under  these  circumstances  against  B.  as  having  acted  in 
the  trust  and  misconducted  himself  in  that  character;  but 
Sir  J.  Leach  was  clearly  of  opinion  that  '^  B.  had  never 
interfered  with  the  property,  except  as  the  friend  or  agent 
of  the  widow.  It  was  true  he  had  never  executed  a  deed 
disclaiming  the  trust,  but  his  conduct  had  disclaimed  the 
trust.  In  the  purchase  of  the  small  real  estate  made  by 
him  he  had  taken  by  feoffment  firom  the  widow  and 
eldest  son  of  the  testator,  in  whom  the  estates  could  only 
have  vested  by  the  disclaimer  of  the  trustee  ; "  and  his 
Honour  dismissed  the  bill  with  costs  (A). 

But  where  a  trustee  acts  ambiguously  he  cannot  after- 
wards take  advantage  of  the  doubt,  and  say  he  acted  not 
as  trustee,  but  in  some  other  character.  Thus,  a  testator 
devised  that  the  produce  of  a  plantation  should  be  con- 
signed to  A.  and  be  employed  by  him  upon  certain  trusts, 
and  A.  with  full  notice  of  the  will  received  the  produce  of  the 
estate,  and  then  pleaded  that  he  had  been  acting  merely  as 
factor  or  agent ;  but  Lord  Hardwicke  said  *'  it  was  incum- 
bent on  the  trustee  if  he  would  not  have  acted  to  have 
refused,  and  not,  going  on  in  that  ambiguous  way,  to  leave 
himself  at  liberty  to  say  he  acted  as  trustee  or  not  ($).** 

A.  and  B.  were  trustees  of  a  settlement,  and,  A.  being 
desirous  of  retiring,  C.  was  under  a  power  in  the  settle- 
ment appointed  in  his  place,  but  no  transfer  of  the  stock 
was  made.  C.  executed  the  appointment,  but  before  he 
had  acted  in  the  trust  expressed  a  wish  to  retire.  The 
donee  of  the  power  appointed  B.  sole  trustee^  and  the 

(A)  Siacep  v.  Elph,  1  M.  &  K.      376. 
195;    and  see  Dove  v.  Everard^         (f)   Conyngham  v.  Conyngham, 
I  Ruas.  &  Myln.  231 ;  S.  C.  Taml.      1  Ves.  522. 
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stock  was  transferred  by  A.  into  the  name  of  B.,  and  was 
misapplied.  C.  was  held  under  the  circumstances  not  to 
be  responsible  (k). 

Elizabeth  Marriott  had  purchased  a  sum  of  stock  in 
the  names  of  Kinnersley^  Kaye,  and  Meggison,  and  effected 
a  policy  of  insurance  for  2^000/.  upon  her  own  life.  A 
deed,  after  an  interval  of  more  than  a  year,  was  executed 
between  Elizabeth  Marriott  of  the  one  part,  and  Kinners- 
ley,  Kaye,  and  Meggison,  of  the  other  part,  by  which  the 
trusts  of  the  stock  and  policy  were  declared  in  favour  of 
Charles  Marriott.  The  deed  of  trust  was  dated  in  1815, 
and  in  1819  the  trustees  joined  in  a  power  of  attorney 
to  Kaye,  Mrs.  Marriott's  solicitor,  who  sold  out  the 
stock,  received  the  proceeds,  misapplied  the  money, 
and  became  insolvent.  Upon  a  bill  filed  by  Charles 
Marriott  for  restitution  of  the  stock  it  was  pleaded 
by  Kinnersley,  that  he  never  had  executed  or  seen  the 
deed,  nor  had  consented  to  become  a  trustee  under  it, 
that  he  had  refused  to  allow  the  stock  to  be  purchased  in 
his  name,  and,  not  knowing  that  the  stock  was  invested 
upon  any  other  trust  than  for  Mrs.  Marriott,  he  had  ex- 
ecuted the  power  of  attorney  to  Kaye,  who  was  Mrs.  Mar- 
riott's solicitor.  It  appeared  that  Kaye's  application  to 
Kinnersley  to  join  in  the  power  of  attorney  was  by 
a  letter,  wherein  occurred  the  passage  that  ''  it  was 
necessary  for  the  advancement  of  Charles  Marriott  that 
the  stock  should  be  sold  out."  Sir  J.  Leach  said, ''  Mr. 
Kinnersley's  case  is  very  hard ;  but  the  question  is,  whe- 
ther he  has  not  incautiously  done  an  act  which  has  placed 
this  property  in  the  hands  of  individuals  who  have  abused 
it.  He  will  be  charged  with  no  dividends  prior  to  his  act- 
ing,  but  is  only  liable  for  the  fund  transferred."  (/) 

(i)   Wilkinson  v.  Parry ^  4  Russ.  {I)      Marriott    v.    Kinnersley, 

272.  Taml.  470, 
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WHAT  ESTATE  WILL  BE  VESTED  IN  THE  TRUSTEE. 


Upon  the  subject  of  the  legal  estate  in  the  trustee  we 
shall  address  ourselves  to  two  questions : — first.  What 
quantity  of  legal  estate  the  trustee  will  take  under  the 
instrument ;  and  secondly.  What  will  be  the  devolution 
and  properties  of  the  estate  vested  in  the  trustee.  .  The 
present  chapter  will  confine  itself  to  the  former  branch 
of  the  inquiry. 

As  legal  limitations  are  properly  cognizable  by  a 
common  law  court,  it  might  naturally  be  supposed  that 
the  construction  put  upon  the  instrument  would  stand 
wholly  unafifected  by  the  circumstance  of  the  creation 
of  the  trust.  But,  as  the  effect  of  a  deed  or  will  is  to 
be  ruled  by  the  intention,  and  every  person  in  limit- 
ing an  estate  to  a  trustee  must  be  guided  by  the  equity 
he  proposes  to  raise  upon  it,  the  Court  is  necessarily  led 
to  enter  upon  the  consideration  of  the  trust,  in  order  to 
measure  the  extent  of  the  legal  interest  by  the  scope  and 
object  of  the  equitable.  The  following  rules  of  con- 
struction have  in  consequence  been  adopted  : — 

First,  Wherever  a  trust  is  created,  a  legal  estate  sufii- 
cient  for  the  execution  of  the  trust  shall,  if  possible,  be 
implied:  secondly.  The  legal  estate  limited  to  the 
trustee  shall  not  be  carried  farther  than  the  complete  ex- 
ecution of  the  trust  necessarily  requires. 
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1.  To  illustrate  the  first  of  these  rules^  the  Court  has 
in  some  instances  suppUed  the  estate  in  toto  ;  as,  where  a 
testator  had  devised  to  ^feme  covert  the  issues  and  profits 
of  certain  lands  to  be  paid  by  his  executors^  it  was  held 
the  land  itself  was  devised  to  the  executors  in  trust  to 
receive  the  rents  and  profits  to  the  use  of  the  wife  (a). 

In  other  cases  the  Court  has  extended  the  estate,  as 
where  the  devise  was  to  three  trustees^  and  the  survivor 
of  them,  and  the  executors  and  administrators  of  such 
survivor,  upon  trust  to  pay  certain  annuities  for  lives, 
and  it  was  ruled  that  the  trustees  took  an  estate  for  the 
several  lives  of  the  annuitants  (ft). 

So  a  trust  to  sell  (c),  even  on  a  contingency  {d),  con- 
fers a  fee  simple  as  indispensible  to  the  execution  of  the 
trust;  and  the  construction  is  the  same  in  a  sale  implied,  as 
where  the  devise  is  upon  trust  out  of  the  rents  and  pro- 
fits of  an  estate  to  discharge  certain  legacies  made  pay- 
able at  a  day  inconsistent  with  the  application  of  the  an- 
nual profits  only  (e). 

But  a  power  of  selling  will  not  be  implied  by  a  limit- 


(a)  Bush  ▼.  AUen^  5  Mod.  63 ; 
and  see  Oates  v.  Cooke^  3  Bur. 
1684. 

(6)  Doe  V.  Simpsouj  5  East, 
162  ;  and  see  Atcherley  v.  Vernon^ 
10  Mod.  523  ;  Oates  v.  Cooke,  3 
Bur.  1684;  ShawN.  Weigh,  2  Sit. 
798 ;  Jenkins  v.  Jenkins,  Willes, 
650.  In  Doe  v.  Simpson  a  life 
estate  only  was  implied,  as  the 
trustee  was  merely  such ;  hut,  in 
Jenkins  v.  Jenkins,  the  trustee  be- 
ing also  interested  beneficially,  the 
construction  was  more  liberal,  and 


it  was  thought  the  fee  simple  passed. 

(c)  Shaw  ▼.  Weujh,  2  Str. 
798 ;  Bagshaw  v.  Spencer,  1  Yes. 
144,  per  Lord  Hardwicke  ;  and  see 
Glover  v.  Monckton,  3  Bing.  13, 
10  Moore,  458.  As  to  Hawker  y. 
Hawker,  3  B.  &  Aid.  537»  and 
Warier  v.  Hutchinson,  5  Moore, 
143,  S.  C.  IB.  8c  C.  721,  see 
remarks  infra. 

(rf)  Gibson  v.  Lord  Monifort,  1 
Yes.  485,  seepage  491. 

(e)  Gibson  v.  Lord  Monifort, 
ubi supra. 
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ation  to  a  trustee^  or  to  a  trustee  his  executors  and  ad- 
ministrators, upon  trust  to  pay  debts  and  legacies  gener- 
rally  (/),  or  (jsemble)  to  raise  a  sum  of  money  {g).  In 
such  cases,  where  nothing  in  the  context  implies  the  limi- 
tation of  the  fee,  a  chattel  interest  only  will  pass ;  but, 
if  a  greater  estate  be  limited  expressly,  as  by  a  devise  to  A. 
and  his  heirs  upon  trust  to  pay  debts,  the  Court  has  no 
jurisdiction  to  cut  down  the  expression  and  reduce  the 
estate  to  a  chattel  (A). 

2.  To  illustrate  the  second  rule,  in  a  case  where  a 
copyhold  was  devised  to  A.  and  his  heirs  upon  trust  for  the 
separate  use  of  a  feme  covert  during  her  life,  and  after 
her  decease  in  trust  as  the  feme  should  appoint,  and  in 
default  of  appointment  to  the  testator's  right  heirs,  it 
was  thought  by  Judge  Heath  that  the  trustee  took  a 
base  fee  determinable  on  the  life  of  the  feme,  and  by  Judge 
Chambre,  that  the  devise  amounted  only  to  an  estate  pur 
autre  vie  (f).  But  it  seems  that  such  a  limitation  in  a 
deed,  where  the  construction  is  narrower,  would  have 
conferred  the  fee  simple  (k). 

So  in  a  devise  to  A.  for  life,  remainder  to  trustees  and 
their  heirs  to  preserve  contingent  remainders,  (the  words 
"  during  the  life  of  A.**  being  omitted,)  with  remainders 
over,  the  trustees  were  construed  to  take  not  a  fee  simple. 


(/)  Co.  Lit.  42.  a.;  CordaTs  case^ 
Cr.  El,  315;  Carter  v.  BamadiS' 
Urn,  1  P.  W.  505;  Hikhins  v. 
HUchins,  2  Vera.  403;  Doe  v. 
Simpson,  5  East,  171*  per  Lord 
Ellenborough,  C.  J. ;  Roberts  v. 
DixweUt  1  Atk.  609,  per  Lord 
Hardwicke. 

(y)  Doe  V.  Simpson,  5  East, 
162;  wad  ste  Bosworth  y,  Forard, 


O.  Bridg.  Rep.  167;  Thoftuuonv. 
Mackworth,  Id.  507;  Co.  Lit.  42. 
a.,  note  (7),  Butler's  ed. 

{h)  Wright  v.  Pearson,  1  Ed. 
119,  seepage  123. 

(i)  Doe  V.  Barthropf  5  Taant. 
382. 

(*)  Wykham  v.  Wykham^  11 
East,  458  ;  see  S,  C.  18  Ves.  419, 
and  following  pages. 
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but  an  estate  for  the  life  of  A.  (/).  And  Sir  W.  Grant 
expressed  himself  in  favour  of  a  similar  construction 
where  the  instrument  was  a  deed  (m),  but  it  has  since 
been  decided  that  in  the  latter  case  a  fee  simple  passes  (n). 
Of  course  there  can  be  no  such  restriction  of  the  estate 
by  implication  where  the  natural  sense  of  the  words 
admits  of  a  fair  and  reasonable  construction^  as  if  the  fee 
in  the  trustees  would  support  any  contingent  limitations 
that  would  otherwise  be  left  to  the  mercy  of  the  tenant 
for  life  (o). 

Upon  the  principle  we  are  now  considering,  if  the 
legal  estate  be  given  to  trustees  and  their  heirs  upon  a 
trust  not  executed  by  the  statute  during  the  life  of  A, 
and  after  A.'s  decease  to  uses  in  strict  settlement,  the 
vesting  of  the  estate  in  the  trustee  during  the  life  of  A. 
will  not  prevent  the  operation  of  the  statute  in  executing 
the  uses  in  remainder  (jd). 

Thus,  in  the  much  disputed,  but,  as  it  appears,  rightly 
decided  case  of  Jones  v.  Lard  Say  8f  Seal  {q),  where 
a  testatrix  devised  to  trustees  and  their  heirs  upon 
trust  to  pay  the  legacies  devises  and  bequests  thereinafter 
mentioned,  (some  life  annuities  only  were  given,)  and  to 
pay  the  residue  of  the  rents  and  profits  as  her  daughter 
should  appoint  for  her  life,  and  after  her  decease  the 


(0  Doe  V.  Hicks,  7  T.  R.  433; 
as  to  Boteler  v.  AUington,  1  B. 
C.  C.  72,  see  Doe  v.  Hicks,  7  T. 
R.  435,  and  Wykham  v.  Wykham, 
18  Yes.  418. 

{m)  Curtis  v.  Price,  12  Ves.  89 ; 
but  see  Wykham  v.  Wykham,  18 
Yes.  419,  and  following  pages. 

(n)  Cohnwre  v.  TyndaU,  2  Y.  & 
J.  605. 


(o)  Venahles  v.  Morris,  7  T.  R. 
342,  438 ;  and  see  Curtis  v.  Price^ 
12  Ves.  100;  Doe  v.  Hicks,  7  T.R. 
437. 

(p)  Doe  y.  Simpson,  5  East, 
nifper  Lord  EUenborough ;  Ro' 
binson  v.  Grey,  9  East,  1 ;  Doev, 
Ironmonger,  3  East,  533. 

(g)  8  Yin.  262. 
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trustees  to  ''  stand  seised"  of  the  premises  to  certain  uses, 
**  subject  to  the  payment  of  the  several  annuities  :'* — ^it  was 
held  by  the  court  that  the  legal  estate  during  the  life  of  the 
daughter  was  vested  in  the  trustees,  but  that  the  remain- 
der expectant  upon  her  decease  was  executed  to  the 
cestuis  que  use :  the  trustees  were  not  required  to  be 
agents  after  the  death  of  the  daughter,  but  were  simply, 
subject  to  the  pa]rment  of  the  annuities,  which  meant 
only,  subject  to  the  annuities,  to  stand  seised  to  uses. 

So,  where  a  testator  devised  to  three  trustees  and  their 
heirs  subject  to  the  following  uses  and  estates,  viz.  in 
trust  to  permit  twd  persons  to  receive  annuities,  and,  sub- 
ject thereto,  he  devised  the  premises  to  the  trustees  and 
their  heirs  until  A.  attained  twenty-one  upon  certain  trusts; 
and,  when  A.  should  attain  twenty-one,  he  devised  the  pre- 
mises to  the  trustees  and  their  heirs  to  uses  in  strict  set- 
tlement, it  was  held  that  the  trustees  took  a  chattel  in- 
terest only,  and  that  the  uses  in  remainder  were  executed 
by  the  statute  (r).  The  testator  prefacing  each  limita- 
tion with  a  devise  to  ''  the  trustees  and  their  heirs,**  the 
repetition  of  these  words  was  probably  regarded  as  sur- 
plusage, and  the  will  was  construed  as  follows — **  I  devise 
the  estate  to  the  trustees  and  their  heirs  to  the  following 
uses,  to  the  use  that  A.  and  B.  may  receive  annuities,  and 
subject  thereto  to  the  use  of  the  trustees  until  A.  attain 
twenty-one,  and  on  A/s  attaining  twenty-one  to  uses  in 
strict  settlement/'  Independently  of  this  construction, 
it  seems  the  devise  to  the  trustees  and  their  heirs  until  A. 
attained  twenty-one  would  only  have  the  effect  of  com- 
municating a  chattel  interest  («),  for  as  every  estate  of  a 

(r)    Warier  v.   Huichimon^    5  but  see  LethieuUier  v.    TVacy,  3 

MoQr.  143;  iS*.  C.  1  B.  &  C.  721.  Atk.  780 ;  Fearne's  Contiog.  Rem. 

(«)  Goodtitle  v.  Whitby,  1  Bur.  226,  Butler's  note. 
228 ;    Doe  v.  Lea,  3  T.  R.  41  ; 
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certain  and  definite  duration^  though  detenninable  on  a 
life^  is  a  chattel  in  its  nature,  the  limitation  to  the  heirs 
would  be  rejected  as  repugnant. 

In  Harton  v.  Harton  (t)  a  testator  devised  to  A.  and  B. 
and  their  heirs  upon  trust  to  permit  C,  a  feme  covert,  to 
receive  the  rents  during  her  life  for  her  separate  use,  and 
after  her  decease  to  the  use  of  her  first  and  other  sons 
in  tail,  and  in  default  of  such  issue  to  the  use  of  the 
daughters  in  tail  as  tenants  in  common,  and  in  default  of 
such  issue  upon  trust  to  permit  D.,  a  feme  covert,  to  take 
the  rents  during  her  life  for  her  separate  use,  with  re- 
mainder to  the  use  of  her  first  and  other  sons  in  tail,  with 
remainder  to  her  daughters  in  tail  as  tenants  in  common, 
and  in  default  of  such  issue,  upon  trust  to  permit  £.,  a 
spinster,  to  receive  the  rents  during  her  life  for  her 
separate  use,  with  like  remainder  to  the  use  of  her  first 
and  other  sons  in  tail,  with  remainder  to  her  daughters  in 
tail  as  tenants  in  common,  and  it  was  determined  that 
the  fee  simple  was  in  the  trustees ;  but  this  decision  can 
scarcely  be  reconciled  with  principle,  and  seems  to  have 
presented  some  difiiculty  to  the  mind  of  Lord  Eldon. ''  The 
Court/'  said  his  Lordship,  "  held  that  the  legal  estate  was 
in  the  trustees  throughout,  as  it  appears  to  me,  for  this 
reason,  that,  there  being  various  trusts  for  the  separate 
use  of  married  women  after  various  trusts  not  for  married 
women,  those  trusts  could  not  subsist  unless  the  legal 
estate  was  in  the  trustees  from  the  beginning  to  the  end, 
and  they  relied  on  the  non-repetition  of  a  legal  estate  (u)'* 

But  if  a  devise  be  to  trustees  and  their  heirs  upon  a 
trust  that  cannot  be  executed  without  an  absolute  con- 
trol over  the  property,  as  upon  trust  to  lease  for  an  in- 

(i)  7  T.  R.  652.  (»)  Hawkins  v.  Luseombe,  2  Sw.  391. 
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definite  number  of  years  (jc),  or  to  raise  a  sum  of  money 
by  sale  (y),  and  subject  thereto  to  uses  in  strict  settle- 
ment, the  trustees  will  not  be  held  to  take  a  mere  power 
so  as  to  let  in  the  statute  to  execute  the  uses,  but  will 
be  construed  to  take  the  legal  estate  in  fee,  and  the  uses 
that  are  limited  will  stand  as  equitable  interests. 

It  has  been  observed  in  the  "  Treatise  of  Powers  '!(z), 
that  this  rule  was  not  attended  to  in  the  case  of  Hawker 
y.  Hawker  (a) .  The  devise  in  that  case  was  to  three 
trustees  and  their  heirs  upon  trust  to  sell  the  testator^s 
lands  at  H.  for  payment  of  his  debts,  and,  in  case  the  pro- 
ceeds should  be  insufficient,  then  as  to  his  lands  at  F.  upon 
trust  to  sell  for  the  like  purpose,  and  to  dispose  of  the 
surplus  moneys  in  manner  thereinafter  directed,  and, 
in  case  it  should  not  be  necessary  to  dispose  of  the  said 
lands  at  F.,  then  as  to  such  his  lands  (inter  olid)  upon 
trust  for  the  maintenance  of  his  daughter  till  twenty-one, 
and,  on  her  attaining  twenty-one,  to  the  use  of  the  trus- 
tees during  her  life,  and  after  her  decease  to  the  use  of 
her  children,  and  the  Court  certified  as  to  the  lands  at  F., 
that  the  trustees  did  not  take  a  larger  estate  than  for  the 
life  of  the  daughter.  The  devise  was  probably  considered  to 
be  of  a  double  aspect,  viz.  to  the  trustees  and  their  heirs 
upon  trust  to  sell  &c.  if  one  event  happened,  and  upon  trust 
for  the  daughter,  &c.  if  another  event  happened.  The  latter 
series  of  limitations  took   effect,  and  therefore,  as  no 

(x)  Doe  V.  Willa%  2  B.  &  Aid.  Ab.  309,  note  (e);  SanfordY.  Ir- 

84;  but  see  Heardson  v.  WUUam'  &y,  8  B.  &  Aid.  654;  Jones  v. 

«ofi,  1  Keene,  33.  Morgan^  1  B.  C.  C.  206 :  for  a  cor- 

(y)  Wright  v.  Pearson,  1  Ed.  rect  report  of  the  will,  see  Feame's 

123 ;  Bagshatv  v.  Spencer,  1  Ves.  C.  R.  Appendix,  No.  3. 

142 ;  Glover  v.  Monckton,  3  Bing.  («)  Ch.  2,  sect.  1. 

13;  Bale  v.  Coleman,  2  £q.  Ca.  (a)  3  B.  &  Aid.  537. 
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power  of  sale  was  to  be  exercised  by  the  trustees,  it  was 
not  necessary  under  the  circumstances  to  arm  them  with 
the  inheritance. 

The  case  of  Warier  v.  Hutchinson  (b)  is  more  diffi- 
cult to  be  reconciled  with  the  rule  we  are  discussing.  The 
limitations^  so  far  as  they  concern  the  present  subject^ 
were  to  trustees  and  their  heirs  to  the  following  uses,  viz. 
to  the  trustees  their  heirs  and  assigns  until  A.  attained 
twenty-one,  upon  trust  as  soon  as  convenient  after  the 
testator's  decease  to  raise  out  of  the  rents  and  profits,  or 
by  sale  or  mortgage  thereof,  a  sum  sufficient  for  the  pay- 
ment of  debts,  funeral  expenses,  and  the  costs  of  the 
trustees,  and  also  the  sum  of  2,000/.  to  be  applied  in 
manner  therein  directed,  the  residue  of  the  rents  and  pro- 
fits, ^fter  payment  of  debts,  funeral  expenses,  and  the  sum 
of  2^000/.,  to  be  paid  to  A.  on  his  attaining  twenty-one, 
and  when  A.  should  attain  twenty-one  the  testator  devised 
the  premises  to  the  trustees  and  their  heirs  to  uses  in  strict 
settlement ;  and  the  Court  certified  that  the  trustees  took 
a  chattel  interest,  and  not  the  fee-simple.  The  construc- 
tion appears  to  have  been,  that,  as  the  limitation  to  the 
trustees  and  their  heirs  was  expressly  limited  to  the 
period  until  A.  attained  twenty-one^  the  estate  was  in- 
tended to  be  a  chattel  interest  only,  and  the  charges 
were  to  be  raised  either  by  sale  or  mortgage  of  that  chat- 
tel interest,  or  out  of  the  inheritance  by  virtue  of  an  im- 
plied power. 

(6)  5  Moore  148  ;  ij.  C.  1  B.  &  C.  721. 
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CHAPTER  XIV. 

THE  DEVOLUTION  AND  PROPERTIES  OP  THE  LEGAL  ESTATE 

IN  THE  TRUSTEE. 


X  HIS  branch  of  our  subject  we  propose  to  consider, 
first,  with  reference  to  the  common  law  ;  and,  secondly, 
with  reference  to  the  construction  of  particular  statutes. 

I.  As  regards  the  common  law,  it  may  be  stated  as  a 
general  rule,  that  the  legal  estate  in  the  hands  of  the 
trustee  will  have  precisely  the  same  properties  and  inci- 
dents as  if  the  trustee  were  the  usufructuary  owner. 
Thus,  the  trust  estate  will  be  subject  to  curtesy  (a), 
dower  (6),  and  freebench  (c),  will  be  liable  to  for- 
feiture (d),  on  the  decease  of  the  trustee  will  descend  to 
his  heir,  and,  failing  the  heir,  will  fall  by  escheat  to  the 
lord  (e). 

So  personalty  held  upon  trust  will  be  forfeitable  for  the 
offence  of  the  trustee  (/),  (but  in  the  case  of  two  joint 

(a)Bennrtv.2)arM,  2P.W.  819.  (<0  Pawlett  y.  AUomey-Gene- 

(6)  Noel  V.  /eoon,  Freem.  43 ;  ral^  Hard.  466,  fer  Lord  Hale ; 

N<uh  V.  Preston,  Cr.  Car.  190.  Oearif  v.  Bearcroft,  Cart.  679  per 

(c)  Hinton  v.  HinUm,   2  Yes.  ctir. 

631,  638  ;  Bevant  y.  Pope,  Freem.  (e)  Jenk.  190,  c.  92. 

71 ;  and  see  Brown  v.  RaintUe,  3  (/)  Pawlett  v.  Attome^f^Gene^ 

Yes.  256.  ral,  Hard.  466,  per  Lord  Hale; 
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trustees  a  moiety  only  will  be  forfeited,  and  the  King  and 
the  other  trustee  will  be  tenants  in  conunon  (i),  and  on 
the  decease  of  the  trustee  the  chattel,  as  part  of  the  per- 
sonal estate,  will  devolve  on  the  executor  or  administrator. 

And  it  seems  the  better  opinion,  that  a  chattel  interest 
held  upon  trust  may  be  taken  in  execution  for  the  debt 
of  the  trustee ;  for,  so  soon  as  the  writ  of  execution  reaches 
the  sheriff's  office,  it  binds  the  goods  and  chattels  of  which 
the  debtor  is  then  possessed,  and  a  trust  estate,  as  well  as 
a  beneficial  ownership,  must  be  subject  to  the  lien,  for 
the  common  law  can  scarcely  operate  differently  where  it 
recognises  no  distinction.  The  sheriff*  is  a  mere  instru- 
ment for  the  execution  of  the  legal  process,  and  property, 
which  the  common  law  holds  liable,  the  sheriff  can  have 
00  discreticm  to  exempt  upon  grounds  of  equity.  It  was 
said,  however,  by  Mr.  Justice  Ashhurst,  ''Suppose  a  person 
has  goods  as  a  trustee  for  certain  purposes,  which  was 
made  known  to  the  sheriff  before  the  sale,  if  the  sheriff 
persist  in  selling,  it  would  in  my  opinion  be  a  tortious  act 
m  him  (fi)  ;"  but  the  doctrines  which  in  the  last  century 
confounded  the  legal  and  equitable  jurisdictions  have  been 
since  overruled ;  and  Lord  Thurlow  seems  to  acknow- 
ledge the  legal  right  against  the  trustee,  by  observing,  that, 
if  a  creditor  of  the  trustee  take  the  goods  in  execution, 
he  will  himself  become  a  trustee  by  construction  of 
equity  (£). 

Assets  in  the  hands  of  an  executor  are  regarded  even 
by  the  conunon  law  as  a  species  of  trust  property,  and 

Wikes*s  ea#e,Lane,  54;  Scoundeti  (h)  Farr  v.  Neuman,  4  T.  R. 

T.  HaUDley^  Comb.  112,  per  Dolben,  647 . 

J.;  Jenk.  219,  c.  66;  lb.  245,  c.  («)  Foley  v.  Burnell,  1  B.  C.  C. 

30.  278. 
(g)  Wikens  ease.  Lane,  54. 
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in  respect  of  them  has  ingrafted  upon  itself  a  quasi  equi- 
table jurisdiction:  thus,  if  an  executrix  marry,  the 
goods  and  chattels  of  the  testator  do  not,  even  at  law, 
vest  in  the  husband,  though  he  survive  (k) ;  nor  can  they 
be  taken  in  execution  for  the  debt  of  the  executor  (/) ; 
and,  if  he  commit  felony  or  treason,  they  are  exempted 
from  forfeiture  to  the  King  (m) ;  and  if  the  executor  die 
intestate,  instead  of  vesting  in  his  administrator,  they  vest 
in  the  administrator  de  bonis  non  of  the  testator  (n). 

A  trust  estate,  whether  real  or  personal,  may,  like  a 
beneficial  estate,  be  conveyed,  assigned,  or  incumbered 
by  the  trustee  at  law  ;  and,  if  there  be  co-trustees,  each 
may  exercise  the  like  powers  of  ownership  over  his  own 
proportion. 

And,  as  the  trustee  may  dispose  of  the  property  in  his 
lifetime,  so  he  may  devise  or  bequeath  it  at  his  death.  But 
a  trust  estate  will  not  in  all  cases  pass  by  the  same  words 
in  a  will  as  a  beneficial  ownership  would,  for  wherever 
the  law  does  not  operate  solely,  but  through  the  me- 
dium of  the  intention,  it  becomes  necessary,  in  order 
to  ascertain  the  effect  of  the  instrument,  to  take  into 
consideration  the  particular  circumstances  of  the  trust. 

Whether  a  trust  estate  shall  pass  inclusively  in  a  gen- 
eral devise,  is  a  question  that  has  been  firequently  under 
didcussion.  The  rule  as  originally  established  was,  that 
a  general  expression  would  carry  a  dry  trust  estate  (o), 
but  afterwards  there  were  some  mis^vings  upon  the^ub- 


{k)  Co.  Lit.  351 .  a.,  i351.  b,  (»)  lb.  per  eundem;  Rachfield  ▼. 

(0  Fart  V.  Nevman,   4  T.  E.  Careless,  2  P.  W.  161,/>er  Powis, 

(m)  Farr  v.  Newman,  4  T;  R.  (o)  Marlow  v.  Smith,  2  P.  W. 

628,  per  Grose,  J.  198, 
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ject  (p)  (1),  and  the  Court  at  last  acceded  to  theproposi^ 
tion^  that  general  words  would  not  pass  trust  estates^  unless 
there  appeared  a  positive  intention  that  they  should  so 
pass  (q).  The  question  was  reconsidered  before  Lord 
Eldon,  wh^i  the  result  of  the  cases,  after  a  careful  exami- 
nation of  them,  was  declared  to  be,  that,  where  the  will 
contained  words  large  enough,  and  there  was  no  expression 
authorizing  a  narrower  construction,  nor  any  such  dis- 
position of  the  estate  as  it  was  unlikely  a  testator  would 
make  of  property  not  his  own  as  complicated  limita- 
tions, or  any  purpose  inconsistent  with  as  probable  in. 
tention  to  devise  as  to  let  it  descend,  in  such  a  case  the 
trust  estate  would  pass  (r). 

A  charge  of  debts,  legacies,  annuities,  &c.,  and,  a/or- 
iiori,  a  direction  to  sell,  is  considered  a  sufficient  indica- 
tion of  an  intention  not  to  include  a  mere  trust  estate  {s) ; 

(p)  See  Brayhrooke  v.  Inskip,  8  436 ;    see  Roe  y.  Reade,  8  T.  R. 

Vcs.  437.  118;  ex  parte  Morgan,   10  Ves. 

(q)  Attorney 'General  v.  BuUer,  101. 
5  Ves.  340.  (5)  Roe  v.  Reade,  8  T.  R.  118; 

(r)  Braybroke  v.  Inskip,  8  Ves.  Duke  of  Leeds  v.  Munday,  3  Ves. 


(1)  The  doubt  appears  to  have  originated  in  part  from  an  expression 
of  Lord  Hardvicke  in  Casbome  v.  Scarfe,  1  Atk.  605,  that  by  a  devise  of 
all  lands,  tenements  and  hereditaments,  a  mortgage  in  fee  would  not  pass, 
unless  the  equity  of  redemption  were  foreclosed.  But  Lord  Hardwicke 
was  not  speaking  here  of  the  legal  estate,  but  of  the  beneficial  interest  in 
the  mortgage.  The  same  thing  was  said  in  the  same  sense  in  Strode  v. 
Rusself  2  Vem.  625.  Lord  Hardwicke's  authority  has  been  cited  on 
both  sides  of  the  question  (compare  Duke  of  Leeds  v.  Munday,  3  Ves. 
348,  with  ex  parte  Sergison,  4  Ves.  147) ;  but  that  he  approved  of  the 
old  rule  is  evident  from  ex  parte  Bowes  cited  in  Mr.  Sanders's  note  to 
Casbome  Y.  Scarfe,  1  Atk.  605.  Lord  North ington  and  Lord  Tliurlow  are 
said  to  have  entertained  the  same  opinion  ;  (see  ex  parte  Sergison,  4  Ves. 
147;  but,  as  to  Lord  Thurlow,  see  an  obiter  dictum,  Pickering  v.  Bowles, 
1  B.  C.  C.  198). 
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and  80  where  a  testator  gave,  devised,  and  bequeathed  t« 
trustees  all  such  real  estates  as  v?ere  then  vested  in  him  by 
way  of  mortgage  the  better  to  enable  his  said  trustees  to 
recover,  get  in,  and  receive  the  principal  monies  and  in* 
terest  which  might  be  due  thereon,  it  was  held  the  devise 
extended  only  to  mortgages  vested  in  the  testator  bene- 
ficially, and  did  not  pass  the  legal  estate  of  a  mortgage 
in  fee  vested  in  him  upon  trust  for  another  (f). 

The  expression  '^  my  real  estates  "  will  not  restrict  the 
meaning  to  those  vested  in  the  testator  beneficially  (n), 
nor  a  devise  to  A.  his  heirs  and  assigns  *'  to  and  fcnr  his 
and  their  own  proper  use  and  behoof  (x),  **  nor  it  seems 
a  devise  ^'  to  A.  and  B.  to  be  equally  divided  beween 
them  as  tenants  in  common  and  to  their  respective 
heirs  {y), "  nor  a  devise  to  A.  in  tail,  with  remainders 
over  (z).  But,  where  lands  are  limited  in  strict  settle- 
ment, with  a  vast  number  of  limitations,  contingent  re- 
mainders, executory  devises,  powers  of  jointuring,  leasing, 
and  raising  sums  of  money,  it  cannot  for  a  moment  be  sup- 
posed the  testator  meant  to  include  any  lands  of  which 
he  had  not  the  absolute  disposition  (a). 

A  vendor,  after  the  contract  for  sale  but  before  the 
completion  of  it,  is  a  trustee  for  the  purchaser  sub  modo 
only,  and  the  estate  will  pass  by  a  general  dievise  in  his  will. 


348 ;  Attorney-General  v.  Butter^ 
5  Ves.  339;  ex  parte  Morgan,  10 
Yes.  101 ;  see  Wall  y.  Bright,  1 
J.  &  W.  494. 

(t)  Ex  parte  Morgan,  10  Ves. 
101 ;  and  see  ex  parte  Brettell,  6 
Ves.  577. 

(ti)  Braybroke  t.  Inskip,  8  Ves, 
435. 

(x)  Compare  ex  parte  Brettell,  6 


Ves.  577i  with  Braybroke  y.  In- 
skip,  8  Ves.  434. 

(y)  Ex  parte  Whitacre^  at  tlie 
Rolls,  22  July  1807,  cited  1  Sand. 
Uses  8t  Trusts,  359,  4th  ed. 

(s)  Ex  parte  Bowes,  1744,  cited 
in  Mr.  Sanders's  note  to  Cas^ome 
V.  Scarfe,  1  Atk.  605. 

(a)  Braybroke  v.  Inskip^  8  Ves. 
434,  per  Lord  Eldon. 
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where  it  would  not  have  been  included  had  the  testator 
been  a  mere  and  express  trustee.  '^  A  constructive  and 
a  naked  trustee/'  said  Sir  T.  Plumer^  ''  for  many  pur- 
poses stand  in  different  situations.  A  mere  trustee  is  a 
person  who  not  only  has  no  beneficial  ownership  in  the 
property^  but  never  had  any,  and  could  therefore  never 
have  contemplated  a  disposition  of  it  for  his  own  pur- 
poses. A  vendor  was  at  one  time  both  the  legal  and 
beneficial  owner,  and  may  again  become  so  if  any  thing 
should  happen  to  prevent  the  execution  of  the  contract. 
It  may  turn  out  the  title  is  not  good,  or  the  purchaser 
may  be  unable  to  pay,  or  he  may  become  bankrupt.  The 
purchaser  is  not  entitled  to  the  possession  unless  stipu- 
lated for,  and  if  he  should  take  possession  it  would  be  a 
waiver  of  any  objections  to  the  title.  If  the  purchase 
money  has  not  been  paid,  a  court  of  equity  would  re- 
strain him  at  the  instance  of  the  vendor."  And  upon 
these  grounds  his  Honor  held  in  the  case  that  elicited  the 
above  remarks,  that  an  estate  which  was  the  subject  of  a 
contract  was  included  in  a  general  devise  to  trustees 
though  upon  trust  to  sell  (fi). 

As  the  dry  legal  estate  in  the  hands  of  the  trustee  is 
affected  by  the  operation  of  law,  and  may  be  disposed  of 
by  the  act  of  the  trustee,  precisely  in  the  same  manner 
as  if  it  were  vested  in  him  beneficially,  so  it  confers 
upon  him  all  the  legal  privileges,  and  subjects  him  to  all 
the  legal  burdens,  that  are  incident  to  the  usufructuary 
possession  (c). 

Thus  the  trustee  can  bring  any  action  respecting  the 
trust  estate  in  a  court  of  law,  the  cestui  que  trust,  though 
the  absolute  owner  in  equity,  being  at  law  regarded  in  the 

(b)  WaU  V.  BHsht,   1   J.  &  W.  (c)  Burgtss  v.    Wf^ate,  1  Ed. 

494.  251 ,  fer  Lord  Northington. 
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light  of  a  stranger  {d).  So,  the  trustee  of  a  manor  is  the 
person  to  appoint  the  steward  of  it  (e),  and  the  trustee  of 
an  advowson  to  present  to  the  Church  ;  but  in  either  case 
he  has  the  mere  legal  right,  and  is  bound  in  equity  to 
observe  the  directions  of  his  cestui  que  trust  (/). 

And  originally  the  trustee  as  the  legal  proprietor  had  the 
right  of  voting  for  coroners  (jg)  (1),  but  by  the  68  G.  3,  c, 
95,  sect.  2,  it  was  enacted,  that  '^  no  person  should  be 
allowed  to  have  any  vote  for  or  by  reason  of  any  trust 
estate,  or  mortgage,  unless  such  trustee  or  mortgagee 
should  be  in  actual  possession  or  receipt  of  the  rents 
and  profits  of  the  same  estate,  but  that  the  mortgagor  or 
cestui  que  trust  in  possession  should  vote  for  the  same." 

So  the  trustee  was  the  person  entitled  at  common  law 
to  vote  for  members  of  Parliament  (h) ;  but  by  the  8  H. 
6,  c.  7,  it  was  enacted,  that  every  elector  should  have  "  a 
freehold  of  the  value  of  forty  shillings  a  year  at  the  least, 
above  all  charges,**  and  the  sheriff  was  authorised  to  "  ex- 
amine every  elector  upon  oath  how  much  he  might  ex- 
pend by  the  year/*  and  '*  if  he  could  not  expend  forty 
shillings  by  the  year,**  he  was  disabled  from  voting.  It 
can  scarcely  be  doubted  that  from  the  time  of  this  enact- 

{d)  See   AUen  v.  Imkttf  Holt,  Ves.  7»  per  eundem;  Ketuey  v. 

641.  Langham^  Cas.  U  Talb.  144,  per 

(e)  MottY.  Buxtofif  7  Ves.  201.  Lord  Talbot ;  Jmhurstv.  DawUng^ 

(J)  Attorney 'General  "9.  Parker ,  2  Vera.  401. 

8  Atk.  677,  per  Lord  Hardwicke ;  {g)  Burgess  v.    Wheaie^  1  Ed. 

Attorney-General  v.  For  Her  ^    10  251. 

Ves.  338,  per  Lord  Eldon ;  Attor-  {h)  Burgess  v.  Wheate,  1  Ed. 

ney- General     v.    Newcombe,    14  251,  per  Lord  Northington. 

(1)  And  Lord  Northington  added  for  "  sheriffs,"  (Burgess  v.  WheaU, 
1  Ed.  251,)  but  the  election  of  sheriffs  had  been  transferred  from  the 
people  to  the  Chancellor,  Treasurer,  and  Judges,  by  9  E.  2,  st.  2,  before 
the  establishment  of  trusts. 
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ment  a  trustee,  had  the  sheriff  questioned  his  qualifica- 
tion,  could  not  have  satisfied  the  requisitions  of  the  act, 
but  the  sheriff  probably  did  not  exercise  this  right  of  in- 
terrogation, and  therefore  the  trustee,  as  he  was  \iie  free- 
holder though  he  could  not  expend  the  rents,  was  allowed 
to  continue  in  the  enjoyment  of  the  franchise,  particularly 
as  the  cestui  que  trust,  who  had  not  the  freehold,  was  at 
all  events  excluded.  The  7  and  8  GuL  3,  c.  25,  s«  7, 
enacted,  that  '^  no  person  should  vote  for  or  by  reason 
of  any  trust  estate  or  mortgage,  unless  such  trustee  or 
mortgagee  was  in  actual  possession  or  receipt  of  the  rents 
and  profits  of  the  same,  but  that  the  mortgagor  or  cesttd 
que  trust  in  possession  should  vote  for  the  same."  By  the 
efiect  of  this  clause,  the  cestui  que  trust,  if  in  possession,  was 
now  for  the  first  time  entitled  to  a  vote,  and  the  trustee 
in  that  case  was  expressly  excluded  from  the  privilege  ; 
if  the  trustee  was  in  possession  or  in  receipt  of  the  rents 
and  profits,  the  Legislature,  without  any  positive  enact- 
ment, seems  to  have  regarded  the  trustee  as  qualified 
by  the  trust  estate  to  be  an  elector.  The  10  Anne, 
c.  23,  s.  2,  declared,  that  "  no  person  should  vote 
who  should  not  have  received  the  rents  or  profits, 
or  be  entitled  to  have  received  the  same  to  the  iuU 
value  of  forty  shillings  or  more  to  his  own  use  for  one 
year  before  such  election.*'  The  statute  of  H.  6  had 
apparently  exAwAedi  the  trustee,  the  statute  of  William 
had  expressly  disabled  him  if  not  in  actual  possession  or 
in  receipt  of  the  rents  and  profits,  and  now  by  this  last 
enactment  of  Anne  he  was  incapacitated  from  giving 
a  vote  in  any  case.  By  the  same  statute,  any  candidate 
or  voter  was  authorized  to  administer  an  oath  to  the 
elector  at  the  time  of  polling,  but,  among  the  qualifi- 
cations particularly    enumerated  in  the  oath,    that  of 
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''  receipt  of  the  rents  and  profits  to  his  own  use  for  one 
year  before  the  election''  was  by  some  oversight  omitted. 
This  defect  was  afterwards  remedied  by  the  18  G.  2^  c 
18.  s.  1,  which  incorporated  into  the  oath  the  declaration 
that  the  elector  had  been  ''  m  the  actual  posiesmn  or  re- 
ceipt  of  the  rents  and  profits  to  his  own  use  for  two  calen- 
dar months  "  before  the  election.  It  must  be  observed 
that  the  words  ''  actual  possession,  or  receipt  of  the  rents 
and  profits/'  correspond  to  the  expression  in  Ihe  statute 
of  Anne,  ^*  who  shall  not  have  received  the  rents  and  pro- 
fits  to  his  own  use,"  and  therefore  the  words  ''  to  his  own 
use  "  in  the  statute  of  George  must  be  taken  to  apply  to 
"  actual  possession  "  as  well  as  to ''  the  receipt  of  the  rents 
and  profits."  We  now  come  to  the  Reform  Act(i), 
which  first,  by  the  23rd  section,  re-enacts  the  provision  of 
the  statute  of  William,  that  no  trustee  or  mortgagee 
shall  vote  **  unless  he  be  in  actual  possesion  or  re- 
ceipt of  the  rents  and  profits,"  and  then,  as  the  oath 
prescribed  by  the  statute  df  George  was  for  the  time  to 
come  abolished,  restores  the  efiect  of  it  (with  a  slight  vari- 
ation) by  the  directions  relating  to  the  registrati<m  of 
voters  contained  in  the  26th  section.  It  then  declares, 
that,  '^  notwithstanding  any  thing  thereinbefore  contained, 
no  person  shall  be  registered  in  any  year  in  respect  of 
his  estate  or  interest  in  any  lands  or  tenements  as  a  free- 
holder, copyholder,  &c.  unless  he  shall  have  been  in  the 
actual  possession  thereof,  or  in  receipt  of  the  rents  and 
profits  thereof  foir  his  own  use  for  six  calendar  months 
previous  to  the  last  day  of  July  in  such  year."  So  that  the 
Reform  Act  seems  to  have  left  the  law  in  respect  of  trus- 
tees precisely  on  the  same  footing  on  which  it  stood  be- 

(»)  2  Gul.  4,  c.  45. 
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fore  the  act  was  passed.  The  inference  is  that  a 
mere  trustee  is  now  in  all  cases  excluded  from  the 
franchise.  It  has  been  said  that  the  23rd  and  26th 
sections  are  contradictory,  but  ''trustees"  in  the  for- 
mer section  may  reasonably  be  taken  to  mean^  not  a  bare 
trustee,  but  one  who  has  also  a  beneficial  interest  in 
the  estate ;  as>  where  a  conveyance  is  made  by  way  of 
mortgage  to  A.  and  his  heirs  upon  trust  to  pay  himself 
in  the  first  instance,  and,  subject  thereto,  upon  trust  for 
the  grantor.  But,  supposing  the  two  clauses  to  be  ab- 
solutely conflicting,  the  latter  must  undoubtedly  prevail 
over  the  former  :  an  Act  of  Parliament  b  not  like  a  deed, 
which,  being  irrevocable  in  its  nature,  binds  the  party  as 
it  proceeds ;  but  resembles  rather  a  will,  which,  being 
ambulatory  until  the  testator's  death,  may  be  revoked  by 
any  subsequent  declaration  of  intention,  whether  con- 
tained in  the  same  or  in  any  other  instrument.  An  Act  of 
Parliament  is  no  estoppel  upon  the  legislature,  but 
may  be  varied  from  time  to  time  by  the  promulgation  of 
any  subsequent  statute.  The  26th  section  declares,  that, 
"  notmthstanaUng  any  thing  thereinbefore  contained,*'  the 
voter  shall  be  in  the  actual  possession  or  receipt  of  the  rents 
and  profits  "  to  his  own  use,**  and  the  23rd  section  must 
either  be  reconciled  with  that  enactment  or  be  rejected  as 
repugnant.  By  the  Registration  Amendment  Bill,  intro- 
duced the  last  session  in  the  House  of  Commons  but  thrown 
out  in  the  House  of  Lords,  it  was  proposed  that  trustees 
of  charities  should  be  entitled  to  vote ;  it  is  probable 
that  in  the  course  of  the  next  session  either  this  or  some 
similar  provision  may  be  passed  into  law. 

Again,  the  trustee  of  a  copyhold  must  pay  a  fine  on 
his  admission  {k),  and  on  his  decease  a  heriot  becomes 

{k)EarUfBdih  v.  Abne^t  1  Dick.  260;  S.  C,  1  Bur.  206. 
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due  to  the  lord  (/).  But^  where  two  or  more  trustees 
have  been  admitted  ^'otW/^^  on  the  decease  of  (me  neither 
fine  nor  heriot  is  due ;  not  a  fine  for  admission^  because, 
joint  tenants  being  seised  per  my  etper  tout,  the  estate  has 
vested  in  the  survivors  by  the  original  grants  and  not  a 
heriot,  because,  however  many  in  number  the  trustees 
may  be,  they  all  form  but  one  tenant  to  the  lord,  and 
therefore  no  heriot  is  demandable  until  the  death  of  the 
longest  liver  (m).  Where  a  number  of  trustees  are  ad- 
mitted as  the  joint  owners  of  the  trust  estate,  the  fine  is 
to  be  assessed  upon  the  following  principle :  for  the  first 
life  is  to  be  allowed  the  fine  usually  paid  on  the  admis- 
sion of  a  single  tenant,  on  the  second  life  one  half  the 
sum  taken  for  the  first,  and  on  the  third  one  half  the 
sum  taken  for  the  second,  &c. ;  the  result  of  which  will 
be,  that,  however  great  the  number  of  the  trustees  ad- 
mitted, the  amount  of  the  whole  fine  will  never  be  dou- 
ble of  that  paid  upon  the  first  life  (n).  Though  the  ma- 
norial burdens  fall  upon  the  trustee  personally  at  law,  he 
is  of  course  entitled  in  equity  to  reimburse  himself  the 
expenditure  out  of  the  profits  of  the  estate  (o). 

If  a  trustee  trade  Jure  alieno  on  the  foot  of  the  trust, 
he  makes  himself  amenable  to  the  operation  of  the  bank- 
rupt law  (jp),  and  on  his  decease  his  lands  will  be  liable 
under  Sir  Samuel  Romilly's  Act  (9)  to  the  discharge  of 
simple  contract  debts  (r). 

(J)  Trinity  College  v.  Browne^  10  Ves.   1 19,  per  Lord   Eldon  ; 

1  Vern.  441 ;    see  Car  ▼.  EUison^  Hankey  v.    Hammond^    cited   in 

8  Atk.  77.  marginal  note  to  1  Cooke'a  Bank. 

(m)  See  2  Watk.  Cop.  p.  147.  Law,  84,  Srd  ed. 

(fi)    WUswi.  V.  Hoare^  2  B.  &  (g)  47  G.  3,  c.  74.     Repealed, 

Ad.  360,  per  Lord  Tenterden.  and  re-enacted  by  1 1  G.  4  &  1  WilL 

(0)  Rivet^s  casef  Moore,  890.  4,  c.  47. 

(p)   Wighiman   v.    Townroe,  1  (r)  Longuet  v.  Hockley^    Feb. 

M.  &  S.  412 ;  ex  parte  Garland^  16,    1836,     Exck.    Moas    Levy» 
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II.  Of  the  legal  estate  in  the  trustee  with  reference 
to  the  construction  of  particular  statutes. 

By  the  6  G.  4,  c.  16,  ss.  63  &  64,  and  by  1  &  2 
W.  4,  c*  56,  ss.  25  &  26,  it  is  enacted,  that ''  all  the 
present  and  future  personal  estate  of  the  bankrupt, 
wheresoever  the  same  may  be  found  or  known,  and  all 
property  which  he  may  purchase,  or  which  may  revert, 
descend,  be  devised  or  bequeathed,  or  come  to  him  before 
he  shall  have  obtained  his  certificate,  and  all  lands,  tene- 
ments and  hereditaments,  except  copyhold  or  customary- 
hold,  to  which  the  bankrupt  is  entitled,  and  all  interest 
to  which  such  bankrupt  is  entitled  in  any  of  such  lands, 
tenements  or:  hereditaments,  and  of  which  he  might  have 
disposed,  and  all  such  lands,  tenements  and  heredita- 
ments as  he  shall  purchase,  or  shall  descend,  be  devised, 
revert  to,  or  come  to  such  bankrupt  before  he  shalLhave 
obtained  his  certificate,"  shall  vest  in  the  assignees  of 
such  bankrupt. 

The  operation  of  the  Bankruptcy  Acts  was  thus  com- 
mented upon  by  Lord  Chief  Justice  Willes: — "The 
assignees,*'  he  said,  '^  under  a  commission  of  bankruptcy 
are  not  to  be  considered  as  general  assignees  of  all  the  real 
and  personal  estate  of  which  the  bankrupt  was  seised  and 
possessed,  as  heirs  and  executors  are  of  the  estate  of  their 


a  trader  in  paitnersbip  with  his 
brother  Lewis  Levy,  and  his  cou- 
sin Walter  Levy,  devised  and  be- 
qneathed  all*  his.  real. and  personal 
estate  to  Hockley,  upon  trust  to 
Qonvert/the  same  into  money,  and 
to  stand  possessed  of  the  .proceeds 
Uponcertain  trusts  in  the  will  men- 
tioned. Hockley,  in  breach  of  his 
dnty,  continued  the  business  with 


the  two  co«*partners  in  the  name  of 
the  testator,  and  died  indebted  to 
the  trust  estate  in  the  sum  of  1 ,1002., 
and  withoat  leaving  8u£3cient  per-r 
sonal  assets.  Baron  Alderson 
held  clearly,  that  Hockley  was  a 
trader  within  the  meaning  of  the 
statute,  and  his  lands  were  lia- 
ble for  the  money  due  to  the  trust. 
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ancestors  and  testators,  for  nothing  vests  in  the  assignees 
even  at  law  but  such  real  and  personal  estate  of  the 
bankrupt  in  which  he  had  the  equitable  as  well  as  legal 
interest,  and  which  is  to  be  applied  to  the  payment  of 
the  bankrupt's  debts  (s). " 

It  is  clear,  therefore,  that,  in  the  case  of  a  bare  iruit, 
the  property,  whether  real  (t)  or  personal  (u),  will  not 
vest  by  the  bankruptcy  in  the  assignees,  even  at  law. 
And  the  proposition  applies  not  only  to  the  case  of  ex- 
press trustees,  but  also  of  trustees  virtute  officii,  as  ex- 
ecutors, administrators  (a?),  factors  (jy),  &c. 

And,  where  the  trust  estate  or  fund  has  been  con- 
verted into  property  of  a  different  character,  the  new 
acquisition  will  equally  be  protected  against  the  ef- 
fects of  the  bankruptcy ;  for  the  product  or  substitute 
of  the  original  thing  must  follow  the  nature  of  the  thing 
from  which  it  proceeded  {z).  Thus,  if  goods  consigned 
to  a  &ctor  be  sold  by  him  and  reduced  into  money,  ao 
long  as  the  money  can  be  identified,  as,  where  it  has  been 
kept  in  bags,  the  employer,  and  not  the  creditors,  wiU 


(j)  ScM  V.  Surmm,  Willes,  402. 

(<)  Ex  parte  Gennys,  1  Mont.  & 
Mac.  258. 

(tt)  See  Winch  v,  Keeley,  1  T. 
R.  619;  Carpenter  ▼.  Mamell, 
8  B.  &  P.  40 ;  GkdtUme  t.  Had^ 
wen,  1  M.  &  S.  517* 

(«)  Howard  v.  Jernmet,  3  Bur, 
1869,  per  Lord  Maaifield;  ex 
parte  Butler^  1  Atk.  21S»  per  Lord 
Hardwicke ;  Finer  y.  Cadell,  3 
Espin.  88;  Farr  y.  Neumem^  4  T, 
E.  629,  per  Grose,  J. ;  see  ex  parte 
EUu,  1  Atk.  101. 

(y)  Godfrey  v.  Furzo^  3  P.  W. 


186,  per  Lord  King;  Tooke  y. 
HoUingworth,  5  T.  R.  226,  per 
Lord  Kenyon ;  L^Apostre  y.  Le 
Plaistrier,  cited  Copeman  y.  Gil* 
lant,  1  P.  W.  318;  Delauney  r. 
Barker,  2  Star.  539;  Boidy  y. 
Esdaiief  1  Carr.  62;  ace  ex  parte 
Dumae^  2  Yea.  582;  S.  C.  1  AtL 
232;  Pasiy.  Bkreh,  2  Atk.  eni 
RyaU  y.  RoUe,  1  Atk.  172;  em 
parte  Chum^  note  (A)  to  Oo^^ray 
y.  Ftirto,  3  P.  W.  187. 

(ir)See    Taylor  ▼.  Pkmer,  3 
M.  &  S.  575;   SeaU  y.   Sui 
Willea,  404. 
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hare  the  benefit  of  that  specific  sum  (a).  When  money 
is  said  to  have  no  ear-mark,  the  meaning  is  no  more  than 
this,  that,  being  the  currency  of  the  country,  it  cannot  be 
followed  when  once  it  has  passed  in  circulation  (i). 

So,  if  the  factor  sell  the  goods  and  take  notes  in  payment, 
the  value  of  the  notes,  notwithstanding  the  bankruptcy, 
may  be  recovered  by  action  from  the  assignees  (c) ;  for, 
though  negotiable  securities  are  said,  like  money,  to  have 
no  ear-mark,  the  expression  does  not  intend  that  such 
securities  in  the  hands  of  a  bankrupt  have  run  into  the 
general  mass  of  his  property,  and  pass  to  his  assignees, 
but  only  that  negotiable  securities,  as  a  circulating  me- 
dium in  lieu  of  money,  cannot  be  recovered  from  a 
person  to  whom  they  have  been  legally  negotiated.  But 
even  notes,  should  they  fall  into  possession  otherwise  than 
in  a  due  course  of  circulation,  as  by  trover,  do  not  by  that 
accident  become  the  property  of  the  finder,  but  may  be 
followed  into  his  hands  by  the  original  possessor  (d). 

So,  if  a  factor  sell  the  goods  of  his  employer  for  money 
payable  at  a  future  day,  and  become  bankrupt,  and  the 
assignees  receive  the  money,  they  will  be  answerable 
for  it  to  the  merchant  by  whom  the  factor  was  em- 
ployed (e). 

In  another  case  the  conversion  had  been  in  bretich  of 
thefactof^s  duty  (/),  and  it  was  argued,  that,  as  the  prin- 

(a)  Tooke  v.  HaUingworih^  5  Bur.  457. 

T.  R.  227,  per  Lord  Kenyon;  see  {e)  RyaU  t.  RoUe^  1  Atk.  172, 

Ttuflor  V.  PiMtneTf  3  M.  &  S.  571.  per  Burnet,  J, ;  Taylor  v.  Plumer^ 

(ft)  MilUr  V.  Race,  1  Bur.  457,  3  M.  &  S.  577 ;  Zinck  v.  Walker^ 

pm-  Lord  Maiwfield;  see  Taylor  v.  2  W.  Bl.  1154;  Garrat  v.  CuUtim, 

Pfoner»  3  M.  &  S.  571.  BaU.  N.  P.  42. 

(e)  Anon,  eaee,  cited  e9  parte  (/)  TVi^^v.P/ttmer,  SM.  &S. 

Dnma*,  2  Ves.  536.  562 ;  see  RyaU  v.  RoUe,  1  Atk. 

{d)  Hartop  v.  Hoare,  3  Atk.  50,  172. 
per  Leoi  C.  J. ;  Miller  v.  Race,  1 
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cipal  would  not  have  been  bound  to  accept  the  property 
which  the  agent  had  wrongfully  purchased^  the  Court 
ought  not  to  give  a  lien  to  the  principal  upon  the  tor- 
tious acquisition  ;  but  the  Court  said,  it  was  impossible 
that  an  abuse  of  trust  could  confer  any  right  on  the 
person  abusing  it,  or  those  claiming  in  privity  with  him  (g). 

Where  the  legal  property  does  not  pass,  any  action 
against  the  assignees  must  be  brought  by  the  bankrupt 
himself,  for  he  is  the  person  possessed  of  the  legal 
right  (A)  ;  but,  in  the  case  of  a  factor,  an  action  may  also 
be  brought  by  the  principal,  for,  the  absolute  property 
remains  with  the  employer,  and  a  special  property  only 
vests  in  the  agent  (i).  But,  if  bilk  be  remitted  to  a  factor, 
and  made  payable  to  him  or  his  order,  it  has  been  doubted 
whether  the  property  does  not  so  vest  in  the  factor  that 
no  action  of  trover  can  be  maintained  by  the  principal  {k). 

If  the  property  possessed  by  the  bankrupt  in  his  cha- 
racter v  of  trustee  has  become  so  amalgamated  with  his 
general  property  that  it  can  no  longer  be  identified,  the 
representative  of  the  trust  has  then  no  other  remedy  but 
to  come  in  as  a  general  creditor,  and  prove  for  the  amount 
of  the  loss  (/)•  But,  in  one  case,  though  the  trust  money 
had  got  into  the  general  fund,  it  was  held,  but  under 
very  particular  circumstances,  that  it  had  subsequently 
got  out  again  {m). 

Where  the  trust  is  constructive,  and  only  a  doubtful 
equity,  the  legal  property  will  pass  to  the  assignees,  for 


(g)  Taylor  v.  Plumer,  3  M.  &  S. 
574,  per  Lord  EUenborough. 

(h)  Winch  v.  Keeleff,  1  T.  R. 
619 ;  Carpenter  v.  MarneU^  8  B.  & 
P.  40. 

(•)  VAposire  v.  Le  Plaistrier, 
cited  Copeman  v.  GallafU,  1  P.  W. 
318;  Delauney  v.  Barker^  2  Star. 


539;  Boddyv.  Eadaik.lCn.^'i^ 
{V)  Ex  parte  Dumas,  2  ye8.58S. 
(0  Ex  parte  Dunuts,  1  Atk.  234» 

per  Lord    Hardwicke;    Rydil  ▼. 

Roller  1  Atk.  172,  per  Burnet,  J. ; 

Scott  V.  Surman,  Willes,  403, 404, 

per  Willes,  C.  J. 

(m)  Ex  parte  Sayers^  5  Yes.  169.^ 
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the  statute  vests  in  them  every  property  (n)  where  there  is 
the  remotest  possibility  of  any  benefit  to  the  creditors  (o). 
But  only  the  legal  property  will  pass,  for  the  cestms  que 
trust  may  have  the  same  relief  in  equity  against  the 
assignees,  as  they  would  have  been  entitled  to  against  the 
bankrupt  himself  (/>). 

By  the  6  G.  4,  e.  16,  s.  72,  it  is  enacted  that  **  if  any 
bankrupt,  at  the  time  he  becomes  bankrupt,  shall  by 
the  consent  and  permission  of  the  true  owner  thereof  have 
in  his  possession,  order,  or  disposition,  any  goods  or  chat- 
tels whereof  he  was  reputed  owner,  or  whereof  he  had 
taken  upon  him  the  sale,  alteration,  or  disposition  as 
owner,  the  commissioners  shall  have  power  to  sell  and 
dispose  of  the  same  for  the  benefit  of  the  creditors  under 
the  commission." 

It  has  been  decided  that  this  enactment  does  not  apply 
where  the  possession  of  the  goods  by  the  bankrupt  can 
be  satisfactorily  accounted  for  by  the  circumstances  of 
the  title,  as,  if  a  trustee  be  in  possession  of  effects  upon 
trust  for  payment  of  debts,  and  become  bankrupt  (j),  or 
if  goods  be  vested  in  A.  upon  trust  to  permit  B.  to  have 
the  enjoyment  during  his  life,  and  B.  become  bankrupt 

(«)   Bennet  v.  Davis,  ^  P.  W.  Mills,  2  V.  &  B.  309,  per  Sir  W. 

1J16;   Taylor  y,  Wheeler y   2  Vern.  Grant;    Tyrrell  v.  Hope,    2  Atk. 

564;   Carpenter  v.  MarneU,  3  B,  558;    Bowles  v.  Rogers,  6  Ves. 

&  P.  40.  95,  note  (a)  ;    ex  parte    Hanson, 

(o)  Carpenter  v.  Mamell,   3  B.  12  Ves.  349,  per  Lord  Eldon  ;  ex 

&  P.  41.  parte  Coysegame,  1  Atk.  192  ;  see 

(p)  Bennet  v.  Davis,  2  P.  W.  Mesiaer  v.  Gillespie,  11  Ves.  624; 

316;   Taylor  Y.  fVheeler,  2  Yern.  ex  parte  Herbert,    13  Ves.   188; 

564;  Mitford  v.  Mitford,  9  Ves.  Waring  v.   Coventry,  2  M.  &  K. 

100,  per  Sir  W.  Grant ;  ex  parte  406. 

Dumas,  2  Ves.    585,    per    Lord  (j)   Copeman  v.  Gallant,    1  P. 

Hardwicke ;    Hinton  v.  Hinton,  2  W.  314* 
Ves.  633,   per  eundem ;   Grant  v. 
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while  in  possession  under  his  equitable  title  (r).  So  the 
enactment  does  not  extend  to  a  lawful  and  necessary  pos- 
session en  auter  droit,  as  that  by  executors  and  admi- 
nistrators («)  ;  but  there  will  be  no  exemption  from  the 
forfeiture  if  the  executor'  can  be  proved  to  have  dis- 
missed the  character  of  personal  representative,  and  to 
have  assumed  that  of  absolute  owner  (/).  Upon  the  same 
principle  must  be  excepted  from  the  operation  of  the 
clause  the  possession  of  goods  by  factors  in  the  ordinary 
course  of  trade  («). 

And  where  the  possession  is  not  justified  by  the  title^ 
yet  the  property  is  protected,  if  the  possession  be  not  had 
with  the  consent  of  the  legal  owner  ;  as,  where  the  trust 
was  for  the  separate  use  of  the  wife,  and  the  husband 
took  possession  without  any  authority  from  the  trustee, 
and  afterwards  became  bankrupt  {x) . 

2.  By  the  Insolvent  Act,  7  Geo.  4,  c.  57,  s.  11,  "  all 
the  real  and  personal  estate  of  the  prisoner"  is  made  to 
vest  by  his  conveyance  and  assignment  in  the  provisional 
assignee,  and  by  sect.  30,  where  goods  are  in  the  posses- 
sion of  the  insolvent  by  the  consent  of  the  true  owner, 
they  are  made  to  pass  to  the  assignee,  as  if  they  were  the 
insolvent's  own  property. 

Upon  these  two  enactments  of  the  Insolvent  Act  we 
have  only  to  remark,  that,  as  they  substantially  follow 

(r)   Ex  parte  MaHin,   19  Ves.  P.   293;    Whole  v.  Booths   cited 

491 ;  S.  C.  2  Rose,  331  ;  see  ex  Farr  v.  Newman^  4  T.  R.  625, 

parte  Honvoody    1  Mont.  &  Mac.  note  (a). 

169.  (tt)  Ex  parte  Pease,  19  Ves.  46, 

(s)   Ex  parte  Marsh,   1   Atk.  per  Lord  Eldon;  L'Apostre  y.  Le 

158;  Joy  v.  Campbell,  1  Sch.  &  Plaistrier,  cited  Copeman  y.  Gal- 

Lef.  328.  lant,  1  P.  W.  318. 

(0   Fox  V.  Fisher,  3  B.  &  A.  (x)  Jarman  v.  Woolloton,  3  T.  R. 

135;  see  Quick  v.  Staines,  1  B.  &  618. 
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the  provisions  of  the  bankruptcy  acts,  they  must  in  the 
analogous  cases  be  governed  by  the  same  construction. 

3.  Judgments,  at  least  so  far  as  they  affect  lands,  (for 
execution  against  goods  and  chattels  is  by  common  law,) 
derive  their  effect  from  certain  statutory  enactments  (y). 

Had  trusts  been  established  at  the  time  these  statutes 
were  passed,  the  construction  would  probably  have  been 
the  same  as  in  the  case  of  the  bankruptcy  and  insolvency 
acts,  that  is,  judgments  had  been  held  to  bind  those  lands 
only  of  which  the  conusee  was  seised  beneficially ;  but 
trusts  at  the  period  of  which  we  are  speaking  had  not 
made  their  appearance,  and  therefore  judgments  have 
been  held  to  bind  all  lands  of  the  conusee,  whether  vested 
in  him  beneficially,  or  in  the  character  of  trustee.  But 
of  course  the  cestui  que  trust  will  be  protected  from  the 
legal  process  by  application  to  a  Court  of  Equity  (;&). 

(y)  11  E.  1 ;   13  E.  1,  St.  1,  c.  IP.  W.  277;  Burgh  v.  Francis,  1 

18;  13  E.  1,  St.  3;  27  E.  3,  st.  2,  Eq.  Ca.  Ab.  320;  Medley  v.  Mar- 

c.  9;  see  Co.  Lit.  289,  b.  tin,  Finch,  63. 

(2)  Finch  V.  Earl  of  Winch  elsea, 
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CHAPTER  XV. 


THE  GENERAL  PROPERTIES  OF  THE  OFFICE  OF  TRUSTEE. 


From  the  estate  of  the  trustee  we  pass  to  the  consi- 
deration of  his  office,  and  upon  this  subject  we  may  in 
the  first  place  investigate  the  general  properties  annexed 
to  the  office^  as,  1.  That  a  trustee  having  once  accepted 
cannot  afterwards  renounce  it.  2.  That  he  cannot  dele- 
gate it.  3.  That  in  the  case  of  co-trustees  the  office 
must  be  exercised  by  all  the  trustees  jointly.  4.  That 
on  the  death  of  one  trustee  the  trust  will  vest  in  the  sur- 
vivors. 5.  That  one  trustee  shall  not  be  liable  for  the 
acts  of  his  co-trustee.  6.  That  a  trustee  shall  derive  no 
advantage  from  the  oifice. 

I.  It  is  a  rule,  without  any  exception,  that  a  person  who 
has  once  undertaken  the  office,  either  by  actual  accept- 
ance or  by  construction  of  law,  cannot  discharge  himself 
from  liability  by  a  subsequent  renuntiation.  The  only 
mode  by  which  he  can  obtain  a  release  is  either  under  the 
sanction  of  a  Court  of  Equity,  or  by  virtue  of  a  special 
power  in  the  instrument  creating  the  trust,  or  with  the 
universal  consent  of  the  parties  interested  in  the  es- 
tate (a). 

(d)  See  Doyle  v.  Blake,  2  Sch.  &  Lef.  245;  Chalmer  v.  BradUy,  1 
J.  &  W.  68. 
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Thus,  where  A.  was  named  executor,  and  acted  in  be- 
half of  some  particular  legatees,  but  disclaimed  the  in- 
tention of  interfering  generally,  and  then  renounced,  and 
B.  obtained  letters  of  administration  cum  testamento  an- 
nexo,  and  possessed  himself  of  assets  and  died  insolvent, 
it  was  held  that  A.,  having  acted,  could  not  afterwards 
discharge  himself,  and  was  therefore  responsible  for  the 
devastavit  committed  by  B.  (b). 

So,  in  another  case,  where  A.,  having  possessed  himself 
of  assets,  renounced  the  administration,  and  the  same 
day  B.  proved  the  will,  and  A.  handed  over  part  of  the 
assets  to  him,  and  afterwards  A.,  having  received  other 
assets  by  authority  from  B.,  handed  them  over  in  like 
manner.  Sir  Thomas  Clarke  delivered  his  opinion,  that, 
as  A.  had  administered  though  without  having  proved 
the  will,  the  attempt  at  renuntiation  was  void,  and 
he  ought  to  be  charged  with  all  the  subsequent  re- 
ceipts (c). 

Though  a  trustee  may  have  given  a  bond  for  the  due 
execution  of  the  trust,  and  the  cestui  que  trust  may  have 
recovered  upon  the  bond,  and  been  paid  the  money,  yet, 
if  the  cestui  que  trust  afterwards  bring  his  bill  to  compel 
a  conveyance,  the  trustee  cannot  divest  himself  of  his 
fiduciary  character  by  pleading  that  the  penalty  of  the 
bond  was  a  stated  damage  for  the  breach  of  trust,  and  on 
payment  of  the  penalty  the  trustee  was  to  be  released. 
A  conveyance  however  will  not  be  decreed  without  an 
allowance  to  the  trustee  of  the  penalty  recovered  upon 
the  bond,  with  interest  at  the  usual  rate  (d). 


(b)  DoyU  V.  Blake,  2  Sch.  &  (d)  Moorcroft  v.  Dowding,  2  P. 
Lef.  231.                                              W.  314. 

(c)  Read  v.  Truehve,  Amb.  417. 
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11.  The  office  of  trustee^  being  one  of  personal  confi- 
dence,  cannot  be  delegated. 

If  the  trust  be  of  a  discretionary  character,  not  only 
is  the  trustee  answerable  for  all  the  mischievous  conse- 
quences of  the  delegation  (e),  but  the  exercise  of  the  dis- 
cretion by  the  substitute  will  be  actually  void  (/). 

An  advowson  was  vested  in  twenty-five  of  the  prin- 
cipal inhabitants  of  a  parish  upon  trust  to  elect  and 
present  a  proper  preacher,  and,  some  of  the  trustees  hav- 
ing deputed  proxies  to  vote  at  the  election.  Lord  Hard- 
wicke  said,  **  It  is  true  a  trustee  who  has  a  legal  estate 
in  him  may  make  an  attorney  to  do  legal  acts ;  but  here 
is  a  personal  trust,  and  there  is  no  instance  where  a 
trustee  is  allowed  to  make  a  proxy  to  vote  in  a  perscmal 
trust  of  this  kind.  The  trustees  were  themselves  to 
judge  of  the  qualifications  of  the  candidates,  and  could 
not  delegate  that  judgment  to  others,  but  ought  to  exer- 
cise it  themselves."  And  his  Lordship  held,  that,  as  the 
election  had  been  conducted  in  this  manner,  it  could  not 
be  supported  (g*). 

And  a  discretion  can  no  more  be  committed  to  a  co- 
executor  or  co-trustee  than  to  a  stranger  (A).  Thus,  where 
a  sum  of  money  was  given  to  three  executors  upon  trust 
to  distribute  in  charity  at  their  discretion,  and  the  execu- 
tors assumed  each  the  independent  control  of  one-third. 
Lord  Hardwicke  said,  "  I  am  of  opinion  the  executors 
could  not  divide  the  charity  into  three  parts,  and  each 
executor  nominate  a  third  absolutely,  because  the  deter- 

(e)  Adams  v.  Cliflon^  1  Russ.  (/)  See    Alexander  v.   Alex- 

297;  HardwicJc  v.  Mynd,  1  Anst.  ander^  2  Ves.  643. 

109;    see    case   cited    by  Sir   J.  (g)  Attorney-General  v.  Scott, 

Jckyll,  Walker  v.  Symonds,  3  Sw.  1  Ves.  413;  see  417. 

79,  note  (a),  (A)  Crewe  v.  Dicken,  4  Ves.  97. 
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mination  of  the  property  of  every  object  was  left  by  the 
testator  to  the  direction  of  all  the  executors  (i)." 

Nor,  if  a  trustee  convey  the  estate,  will  the  transfer  of 
the  estate  have  the  effect  of  investing  the  grantee  with 
the  power  (A). 

If  the  trust  be  not  discretionary,  and  the  trustee  dele* 
gate  the  execution  of  it  to  the  instrumentality  of  a 
stranger,  the  trustee  must  undoubtedly  answer  for  the 
conduct  of  the  person  he  has  substituted ;  but  it  does 
not  follow  that  an  act  of  that  person,  done  in  pursuance 
of  the  trust,  and  requiring  no  personal  exercise  of  judg* 
ment,  may  not  be  valid  ;  as,  if  A.  be  a  trustee  for  sale, 
and  he  delegates  the  duty  to  B.,  who  sells  accordingly, 
the  cestui  que  trust  may  unquestionably  hold  A.  account- 
able for  the  due  application  of  the  purchase-money ;  but 
can  he  also  set  aside  the  sale,  however  fair,  as  against  the 
purchaser  ? 

W.  Mynd  had  devised  certain  estates  to  G.  Mynd  and 
Roberts  in  trust  for  the  payment  of  debts.  G.  Mynd 
and  Roberts  conveyed  the  estates  to  W.  Mynd,  the  son, 
subject  to  the  trusts  of  the  will.  The  son  mortgaged  the 
greater  part  of  the  trust-estates,  and  applied  the  proceeds 
in  the  payment  of  his  own  debts.  One  of  the  questions 
debated  was,  whether  the  portgages  by  the  son  were  to 
stand  good  as  against  the  creditors  of  the  testator.  Lord 
Chief-Baron  Eyre  observed,  '^  If  the  trustees  had  made 
the  mortgages,  they  would  not  have  been  disturbed ;  in 
fact  they  were  made  by  them,  for  they  assigned  their 


(i)  Attorney 'General  v.  Gleg,  1  neral,  2  Eq.  Ca.  Ab.  194;   Brad- 

Atk.  356.  ford  v.  Belfield,  2  Sim.  264;   Cole 

{k)  Crewe  v.  Dicken,  4  Ves.97,  v.  Wade,  16  Ves.  47,  per  Sir  Vf. 

see  100;   Doyley  y,  Atlorney-(ie-  Grant. 
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whole  interest  to  W.  Mynd,  the  son,  to  act  for  them  in 
tlie  trust."  The  mortgages  were  therefore  held  to  be 
good,  but  the  trustees  were  made  responsible  to  the  par- 
ties interested  for  the  misapplication  of  the  proceeds  (/). 

Bradford  v.  Belfield  («»),  before  the  present  Vice-Chan- 
cellor,  was  this.  One  Berry  had  conveyed  an  estate  by 
way  of  mortgage  to  Whidborne  as  trustee  for  Baker  his 
heirs  and  assigns,  and  it  was  declared  that  the  conveyance 
was  so  made  to  Whidborne  and  his  heirs  upon  special 
trust  and  confidence  in  him  the  said  Whidborne  and  Ms 
heirs  reposed,  and  to  the  intent  and  purpose  only  that 
he  and  they  should,  as  soon  as  to  him  and  them  should 
seem  meet,  upon  request  to  him  and  them  for  that  pur- 
pose made  by  Baker,  his  executors,  administrators,  and 
assigns,  make  absolute  sale  of  the  fee-simple  and  in- 
heritance of  the  estate  in  such  lots  as  he  and  they  should 
think  proper,  and  the  receipt  of  Whidborne  his  heirs 
executors  administrators  and  assigns  was  to  be  a  sufficient 
discharge.  Whidborne  died  intestate,  and  Baker  died, 
and  appointed  executors.  The  heir  of  Whidborne,  at 
the  request  of  Baker's  executors,  conveyed  to  Bradford  in 
fee  upon  trust  to  sell,  and  the  Vice-Chancellor  deter- 
mined that  Bradford,  as  the  assign  of  Whidborne's  heir, 
could  not  make  a  title.  The  question  however  in  this 
case  was  taken  to  be,  not  how  far  a  trust  could  be  dele- 
gated, but  whether  a  power  of  sale  had  under  the  circum- 
stances arisen ;  and  upon  the  authority  of  Townsend  v. 
Wilson,  a  case  exactly  in  point,  his  Honor  decided  in  the 
negative. 

A  distinction  must  be  observed  between  the  delegation 


(/)  Hardwick  v.  Mynd^  1  Anst.      Inskip,  8  Ves.  432. 
109;  and  see  Lord  Brayhrokc  y.  (m)  2  Sim.  264. 
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of  the  office^  and  the  employment  of  agents  on  proper 
occasions.  It  cannot  be  expected  that  trustees  should 
personally  execute  all  the  details  of  their  duty^  nor  would 
it  be  desirable  for  the  interests  of  the  cestuis  que  trust. 
The  ignorance  of  the  trustee  would  often  be  more  inju- 
rious than  his  honour  and  good  intention  would  be  bene- 
ficial as  a  safeguard  (n). 

It  must  also  be  noticed,  that  the  appointment  of  an 
attorney  or  proxy  is  not  in  all  cases  a  delegation  of  the 
trust.  When  the  trustee  has  resolved  in  his  own  mind 
in  what  manner  to  exercise  his  discretion,  he  cannot  be 
said  to  delegate  any  part  of  the  confidence  if  he  merely 
execute  the  deed  by  attorney,  or  signify  his  will  by  proxy. 
Thus,  in  the  case  before  cited  (o),  where  the  trust  was  to 
elect  and  present  a  proper  clerk  to  a  benefice.  Lord 
Hardwicke  had  no  doubt  that,  so  far  as  related  to  the 
mere  act  of  presentation,  the  trustees,  having  themselves 
fixed  upon  the  object,  might  have  signed  the  presentation 
by  proxy  :  a  trustee  who  had  a  legal  estate  might  make 
an  attorney  to  do  legal  acts. 

III.  Where  the  administration  of  the  trust  is  vested  in 
cortrustees,  they  all  form  as  it  were  but  one  collective 
trustee,  and  therefore  must  execute  the  duties  of  the 
office  in  their  joint  capacity.  If  any  one  refiise  to  act,  it 
is  not  competent  for  the  others  to  proceed  without  him, 
but  the  administration  of  the  trust  must  in  that  case  de- 
volve upon  the  Court  Qd).    A  receipt  for  money  (9),  a  cer- 


(fi)  Upon  this  subject  see  infra.  (p)  Doyly  v.  Sherratt^  2  £q. 

(0)  Attorney' General  v.  Scott,  Ca.  Ab.  742,  marginal  note  to  (D). 

1  Ves.  413;    and   see  ex  parte  (q)  See  infra, 
Righy,  19  Ves.  463. 
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tificate  to  a  bankrupt  (r),  &c.,  must  receive  the  joint 
signature  of  the  whole  body>  and  not  of  the  majority 
merely,  or  it  will  not  be  valid. 

IV.  On  the  death  of  one  trustee  the  joint  office  sur- 
vives. 

It  is  a  well  known  maxim  that  a  bare  autharity  committed 
to  several  persons  is  determined  by  the  death  of  any  one ; 
but,  if  coupled  with  an  interest,  it  passes  to  the  sur- 
vivors (i).  Thus,  the  committees  of  a  lunatic's  estate 
are  regarded  in  the  light  of  mere  bailiffs  without  a  spark 
of  interest,  and  if  one  of  them  die  the  office  is  immedi- 
ately extinguished  (t).  An  executorship  or  administra- 
torship survives  {u)  ;  for, "  If,"  says  Lord  Talbot, "  a  joint 
estate  at  law  will  survive,  why  shall  not  a  joint  adminis- 
tration, when  they  both  have  a  joint  estate  in  it  ?  "  (x)  So 
a  guardianship  vests  in  the  survivors,  for,  as  a  guardian 
may  bring  an  action  and  avow  in  his  own  name,  may 
grant  leases  during  the  minority  of  the  ward,  and  demise 
copyholds  even  in  reversion  as  lord  pro  tempore,  it  is 
evident  he  has  an  interest  (y).  It  follows  that  as  co- 
trustees have  an  authority  coupled  with  an  interest,  their 
office  also  must  be  impressed  with  the  quality  of  survivor- 
ship {z) ;    as,  if  an  estate  be  vested  in  two  trustees  upon 

(r)  Ex  parte  Rigby,   19  Ves.  143. 

463;  S.  C.  2  Rose,  224.  (u)  Adanu  v.  Buekland,  2  Vera. 

(j)Co.Lit.  113.a.,  181.b.;^»/-  514;  Hudson  v.  Hudson^  Rep.  U 

ler  V.  Bray,  Dyer,  189.  b.;  At-  Talbot,  127. 

tomey-General  v.    Gleg,    1   Atk.  (oc)  Hudson  v.  Hudson,  Rep.  t, 

356;  S.  C.  Amb.  584;    Goulds.  Talb.  129. 

2.  pi.  4;  Peyton  v.  Bury,  2  P.  W.  {y)  Eyre  v.  Countess  of  Skaftes- 

628;  Mansell  v.  Vaughan,  Wilm.  bury,  2  P.  W.  102. 

49;  Eyre  v.  Countess  of  Shaftes'  («)  Hudson  v.  Hudson,  Rep.  U 

bury,  2  P.  W.  108,  121,  124.  Talb.  129,  per  Lord  Talbot;  Co. 

{t)  Ex  parte  Lyne,  Rep.  ^  Talb.  Lit.  113.  a.;  Attorney 'General  v. 
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trust  to  sell  and  one  of  them  die^  the  other  may  sell  (a) ; 
if  an  advowson  be  conveyed  to  trustees  upon  trust  to  pre- 
sent a  proper  clerk,  the  survivors  or  survivor  may  pre- 
sent (A).  Otherwise,  indeed,  the  more  precaution  a 
person  took  by  increasing  the  number  of  the  trustees,  the 
greater  would  be  the  chance  of  the  abrupt  determination 
of  the  trust  by  the  death  of  any  one.  But,  if  a  discre- 
tionary trust  be  framed  in  the  words  of  a  power,  as  in  a 
gift  to  A.  and  B.  upon  trust  to  distribute  as  the  said  A. 
and  B.  shall  think  proper,  it  may  be  questioned  whether 
the  authority  ought  not  to  be  construed  as  a  power,  and 
to  be  extinguished  by  the  death  of  one  (c).  It  seems  the 
survivorship  of  the  trust  will  not  be  defeated  because  the 
settlement  contains  a  power  for  restoring  the  originsd 
number  of  trustees  by  new  appointments  (d);  unless  there 
be  something  in  the  instrument  that  specially  manifests 
such  an  intention  (e).  Even  in  an  Act  of  Parliament, 
which  declared  in  very  strong  terms  that  the  survivors 
should  (/),  and  they  were  thereby  required  to  appoint  new 
trustees,  the  Court  said  the  proviso  was  analogous  to  the 
conunon  one  in  settlements,  and  expressed  an  opinion,  (for 
the  decision  was  upon  another  point,)  that  the  clause  was 
not  imperative,  but  merely  of  a  directory  character  {g). 


GUgg,  Amb.  585,  per  Lord  Hard- 
wicke  ;  Gmlliams  v.  Rowell^  Hard. 
204 ;  BiUingsley  v.  Maihew^  Toth. 
168. 

(a)  See  Co.  Lit.  113.  a. 

{hi)    See    Attorney 'General    v. 
BUhap  of  Litchfield,  5  Yes.  825. 

(c)  See  infra, 

(rf)  See  Doe  v.  Godwin,  1  D.  & 

H.    259 ;     compare    Townsend  v. 

Wilson,    1   D.  &  Aid.,   608,  with 

Hall  V.  Dcwes,  Jac.  193;  and  see 


Ait  rney- General  v.  Flayer,  2 
Veru.  748. 

(c)  Foley  v.  Wontner,  2  Jac.  & 
Walk.  245. 

(/)  As  to  the  force  of  the  words 
"  shall  and  may"  in  an  Act  of  Par- 
liament, see  Attorney -General  v. 
Lock,  3  Atk.  166:  Stamper  v. 
Millar,  Id.  212. 

(5|f)  Doe  V.  Godwin,  1  D,  &  R. 
259. 
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The  case  of  Attorney-General  v.  the  Bishop  of  Litch- 
field Qi),  though  not  immediately  in  point,  may  be 
cited  as  touching  upon  the  subject:  A  testator  had 
devised  to  eight  persons  and  their  heirs  the  donation 
and  parsonage  of  a  rectory,  and  ''  desired  their  care 
to  present  from  time  to  time  a  learned,  painful  preacher, 
honest  in  life  and  conversation,  whereby  souls  might 
be  gained  to  Christ ; "  and  directed  that  **  the  three 
last  survivors  should  make  choice  of  new  trustees  to  be 
added  to  them  successively  to  present."  The  representa- 
tive of  the  last  surviving  trustee  conveyed  to  one  Hodgets 
and  his  heirs  ;  Eliza,  the  wife  of  Foley,  was  the  heiress- 
at-law  of  Hodgets,  and,  the  advowson  having  descended 
upon  her,  Foley  presented  a  clerk.  An  injunction  was 
applied  for  to  stay  the  institution,  and  Lord  Eldon  said, 
''  Upon  what  ground  am  I  to  interfere  to  prevent  the 
Bishop  from  instituting  upon  a  presentation  under  the 
legal  title  ?  It  is  said  with  great  foundation  this  trust 
ought  to  be  filled  up  ;  but,  if  an  avoidance  happens  before 
the  trust  is  filled  up,  the  trustee  executes  the  duty  by 
presenting  a  proper  person.  If  there  is  any  objection  to 
the  clerk  presented  by  him,  as,  if  he  presented  for  emolu- 
ment to  himself,  the  Court  should  interfere ;  but  it  would 
be  very  inconvenient  if  I  were  to  hold  that  there  can  be 
no  presentation  till  the  number  is  filled  up,  when  by  neg- 
ligence it  has  happened  that  the  number  is  not  filled  up. 
If  three  trustees  remained,  I  could  not  prevent  their  choice 
of  new  trustees  to  be  added  to  them  to  present.  The 
filling  up  the  trustees  might  take  a  considerable  time,  and 
a  lapse  might  incur  ;  but  I  agree  this  is  not  a  proper  act 
of  Mr.  Foley,  when  the  trust  is  reduced  to  his  wife." 

V.  One  trustee  shall  not  be  liable  for  the  acts  or  de- 

(h)  5  Ves.  825. 
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faults  of  his  cihtrustee,  whether  a  proviso  to  that  effect 
be  inserted  in  the  original  settlement  or  not  (i).  This  point 
appears  to  have  been  first  clearly  established  by  the  deci- 
sion of  Toumfey  v.  Sherborne  (k)  in  the  reign  of  Charles 
the  First:  a  case  that^  from  the  curious  air  of  im- 
portance with  which  it  is  ushered  in  by  the  reporter,  and 
the  sound  and  practical  reasoning  that  pervades  the  argu- 
ment from  the  bench,  will  be  found,  it  is  conceived,  at 
the  same  time  interesting  and  instructive. 

A.,  B.,  C,  and  D.  were  trustees  of  some  leasehold  pre- 
mises. A.  and  B.  collected  the  rents  during  the  first  year 
and  a  half,  and  signed  acquittances  ;  but  from  that  period 
the  rents  were  uniformly  received  by  an  assign  of  C. 
The  liability  of  A.  and  B.  during  the  first  year  and  a  half 
was  undisputed,  but  the  question  was  raised  whether  they 
were  not  also  chargeable  with  the  rents  which  had  accrued 
subsequently,  but  had  never  come  to  their  hands  ?  "  The 
Lord  Keeper  Coventry  (says  the  reporter)  considered  the 
case  to  be  of  great  consequence,  and  thought  not  to 
determine  the  same  suddenly,  but  to  advise  thereof,  and 
desired  the  Lords  the  Judges  Assistant  to  take  the  same 
into  their  serious  consideration,  whereby  some  course 
might  be  settled  that  parties  trustees  might  not  be  too 
much  punished,  lest  it  should  dishearten  men  to  take  any 
trust,  which  would  be  inconvenient  on  the  one  side,  nor 
that  too  much  liberty  should  be  given  to  parties  trustees, 
lest  they  should  be  emboldened  to  break  the  trust  im- 
posed on  them,  and  so  be  as  much  prejudicial  on  the 
other  side.  And  the  Lord  Keeper  and  the  Lords  the 
Judges  Assistant  afterwards  conferring  together,  and  upon 
mature  deliberation  conceiving  the  case  to  be  of  great 

(s)  Leigh  y  Barry,  3  Atk.  584,      12  Mod.  560. 
per  Lord  Hardwicke  ;   Anon,  case,  (k)  Bridg.  35. 
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importance,  his  Lordship  was  pleased  to  call  unto  him 
also  Mr.  Justice  Crook,  Mr.  Justice  Barcley,  and  Mr.  Jus- 
tice Crawley,  for  their  assistance  also  in  the  same,  and 
appointed  precedents  to  be  looked  over  as  well  in  the 
Court  of  Chancery  as  in  other  Courts,  if  any  could  be 
found  touching  the  point  in  question ;  whereupon  several 
precedents  were  produced  before  them,  some  in  the  Court 
of  Chancery  and  some  in  the  Court  of  Wards,  where  par- 
ties trustees  were  chargeable  only  according  to  their 
several  and  respective  receipts,  and  not  one  to  answer  for 
the  other,  but  no  precedent  to  the  contrary  was  produced 
to  them.  Whereupon  his  Lordship,  after  long  and  ma- 
ture deliberation  on  the  case,  and  serious  advice  with  all 
the  said  Judges,  did  this  day  in  open  Coiurt  declare  the 
resolution  of  his  Lordship  and  the  said  Judges — That 
where  lands  or  leases  were  conveyed  to  two  or  more  upon 
trust,  and  one  of  them  receives  all  or  the  most  part  of 
the  profits  and  after  dyeth  or  decayeth  in  his  estate,  his 
co-trustee  shall  not  be  charged  or  be  compelled  in  the 
Court  of  Chancery  to  answer  for  the  receipts  of  him  so 
dying  or  decayed,  unless  some  practice,  fraud,  or  evil 
dealing  appear  to  have  been  in  them  to  prejudice  the 
trust ;  for,  they  being  by  law  joint  tenants  or  tenants  in 
common,  every  one  by  law  may  receive  either  all  or  as 
much  of  the  profits  as  he  can  come  by.  And  it  being  the 
case  of  most  men  in  these  days  that  their  personal  estates 
do  not  suffice  to  pay  their  debts,  prefer  their  children,  mid 
perform  their  wills,  they  are  enforced  to  trust  their 
friends  with  some  part  of  their  real  estate  to  make  up  the 
same,  either  by  the  sale  or  the  perception  of  the  profits 
thereof;  and  if  such  of  their  friends  who  carry  themselves 
without  fraud  should  be  chargeable  out  of  their  own 
estate  for  the  faults  and  deficiencies  of  their  co-trustees 
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who  were  not  nominated  by  them,  few  men  would  uncler- 
take  any  such  trust.  And  if  two  executors  be,  and  one 
of  them  wastes  all  or  any  part  of  the  estate,  the  devasta- 
vit shall  by  law  charge  him  only,  and  not  the  co-executor. 
And  in  that  case  cequitas  sequitur  legem,  there  being  many 
precedents  resolved  in  Chancery,  that  one  executor  shall 
not  answer  nor  be  chargeable  for  the  act  or  default  of  his 
companion.  And  it  is  no  breach  of  trust  to  permit  one 
of  the  trustees  to  receive  all  or  the  most  part  of  the  pro- 
fits, it  falling  out  many  times  that  some  of  the  trustees 
live  far  from  the  lands  and  are  put  in  trust  out  of  other 
respects  than  to  be  troubled  with  the  receipt  of  the  pro- 
fits. And  albeit,  in  all  presumption,  this  case  had  often 
happened,  yet  no  precedent  had  been  produced  to  his 
Lordship  or  the  Judges,  that  in  any  such  case  the  co- 
trustee had  been  charged  for  the  act  or  default  of  his 
companion  ;  and  therefore  it  was  to  be  presumed  that  the 
current  and  clear  opinion  had  gone  that  he  was  not  to 
be  charged,  it  having  not  till  of  late  been  brought  into 
question  in  a  case  that  by  all  likelihood  had  often  hap- 
pened. But  his  Lordship  and  the  said  Judges  did  resolve, 
that,  if  upon  the  proofs  or  circumstances  the  Court  should 
be  satisfied  that  there  had  been  any  dolus  malus,  or  any 
evil  practice,  fraud,  or  ill  intent  in  him  that  permitted 
his  companion  to  receive  the  whole  profits,  he  should  be 
charged  though  he  received  nothing." 

Co-trustees  (/)  however,  as  was  determined  in  the  case 
just  stated,  were  formerly  considered  responsible  for  money 

(/)  TofjDnley  v.  Sherborne^  Bridg.  Sw.    78,   note   (a) ;    but   said  by 

35  ;  Spalding  v.  Shalmer,  1  Vern.  Lord  Cowper,  Fellowes  v.  MiicheUy 

303;   Sadler  y.  Hobbs,  2  B.C.  C.  2  Vern.   516,    to    be  contrary   to 

114;  BJidsee  Bradwell  v.  Catch-  natural  justice. 
pole,  cited   Walker  v.  Symonds^  3 
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if  they  joined  in  signing  the  receipt  for  it ;  but  in  later 
times  the  rule  has  been  established,  that  a  trustee  who 
joins  in  a  receipt  for  mere  conformity's  sake  shall  not  be 
answerable  for  a  misapplication  by  the  trustee  who  re- 
ceives (m).  Where  the  administration  of  the  trust  is 
vested  in  co-trustees,  a  receipt  for  money  paid  to  the 
account  of  the  trust  must  be  authenticated  by  the  signa- 
ture of  all  the  trustees  in  this  their  joint  capacity ;  it 
would  be  tyranny,  therefore,  to  punish  a  trustee  for  an  act 
which  the  very  nature  of  his  office  will  not  permit  him  to 
decline. 

But  it  lies  upon  the  trustee,  who  joins  in  the  receipt 
for  mere  conformity,  to  prove  that  his  co-trustee  was  the 
person  by  whom  the  money  was  actually  received.  In 
the  absence  of  all  evidence,  the  effect  of  a  joint  receipt 
is  to  charge  each  of  the  trustees  in  solido  (n)  ;  as,  if  a 
mortgage  be  devised  to  three  trustees,  and  the  mort- 
gagor with  his  witness  meets  them  to  pay  it  off,  and  the 
money  is  laid  on  the  table,  and  the  mortgagor,  having 
obtained  a  reconveyance  and  receipt  for  his  money,  with- 
draws, each  of  the  trustees  in  this  case  will  be  answerable 


(to)  Brice  v.  Stokes^  11  Ves. 
324,  |>er  Lord  Eldon;  Harden  v. 
Parsons,  1  Ed.  147,  per  Lord 
Northington;  WestJ-ey  v.  Clarke^ 
1  Ed.  359,  per  eundem ;  Heaton 
V.  Marriot,  cited  Aplyn  v.  Brewer^ 
Pr.  Ch.  173;  ex  parte  Belchier, 
Amb.  219,  per  Lord  Hardwicke; 
Leigh  v.  Barry,  3  Atk.  584,  per 
eundem;  FeUaws  y.  MitcheU,  1  P. 
W.  81 ;  Sadler  v.  Hobbs,  2  B.  C. 
C.  117,  per  Lord  Thurlow;  Chant" 
hers  V.  Minehin,  7  Veg.  198,  per 


Lord  Eldon;  Lord  Shipbraok  t. 
Lord  Hinchinbrook,  16  Yes.  479, 
per  eundem ;  Harrison  v.  Graham, 
3  HiU's  MSS.  239,  per  Lord 
Hardwicke,  cited  1  P.  W.  241, 
6th  ed.  note  (y);  Carsey  v.  Bar^ 
sham,  cited  Joy  v.  Campbell,  I 
Sch.  &  Lef.  344,  per  eundem; 
jinon,  case,  Mose.  35. 

(fi)  Brice  v.  Stokes,  11  Ves. 
324,  per  Lord  Eldon ;  Scurfield  v. 
Howes,  3  B.  C.  C.  95,  per  Lord 
Thurlow. 
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for  the  whole  (o).  A  joint  receipt  at  law  is  conclusive 
evidence  that  the  money  came  to  the  hands  of  both^  but 
in  equity,  which  rejects  estoppels  and  pursues  the  truth, 
the  Court  will  decree  according  to  the  justice  and  verity 
of  the  fact  (p).  "  Where/'  said  Lord  Cowper,  "  it  cannot 
be  distinguished  how  much  was  received  by  one  trustee 
and  how  much  by  the  other,  it  is  like  throwing  corn  or 
money  into  another  man's  heap,  where  there  is  no  reason 
that  he  who  made  this  difficulty  should  have  the  whole ; 
on  the  contrary,  because  it  cannot  be  distinguished  he 
shall  have  no  part  (9)." 

Of  course  a  trustee  will  not  be  exempt  from  liability 
if  he  sign  a  receipt  for  money  which  the  purposes  of  the 
trust  do  not  require,  for  there  can  be  no  legal  necessity 
for  his  joining  in  the  receipt  when  the  payment  of  the 
money  ought  never  to  have  been  called  for.  Thus  in 
Hanbury  v.  Kirkland  (r)  Kaye,  one  of  three  trustees  of  a 
marriage  settlement  with  a  power  of  varying  the  securi- 
ties, applied  to  his  co-trustees  to  sign  a  warrant  of  attor- 
ney for  sale  of  the  stocky  on  the  ground  that  he  had  an 
opportunity  of  investing  the  trust  fund  upon  good  landed 
security  at  five  per  cent,  interest.  The  co-trustees  signed 
the  warrant  of  attorney,  and  Kaye  sold  out  the  stock  and 
misapplied  the  proceeds.  The  follpwing  year  one  of  the 
co-trustees  wrote  to  Kaye  to  inquire  if  he  had  procured 
an  eligible  mortgage,  when  Kaye  replied,  he  had  failed 
in  obtaining  the  mortgage  he  had  originally  contemplated, 
but  he  was  in  hopes  of  investing  the  fund  on  another  se- 
curity equally  desirable.  Two  years  after  Kaye  absconded 

(0)  Wesiley  v.  Clarke,   1   E.l.  {q)  Fellows  v.  Mitchell,   1   P. 

359,  per  Lord  Henley.  W.  83. 

(p)  Harden  v.  Parsons,  1   Ed.  (r)  3  Sim.  265 ;  and  see  Mar^ 

147,  per  eundem,  riott  v.  Kinnersley,  Taml.  470, 

T 
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and  the  money  was  lost.  It  was  held  the  co-trustees  were 
responsible,  and  principally  on  the  ground  that,  'Mt 
being  their  duty  to  inquire  what  was  the  security  and 
who  was  the  mortgagor,  they  had  executed  the  power  of 
attorney  without  exercising  a  single  act  of  discretion,  re- 
lying entirely  upon  the  representation  made  to  them  by 
Kaye." 

And  though  a  trustee  joining  in  a  receipt  may  be  safe 
in  merely  permitting  his  co-trustee  to  be  the  receiver  in 
the  first  instance,  yet  he  will  not  be  justified  in  allowing 
the  money  to  remain  in  his  hands  for  a  longer  period  than 
the  circumstances  of  the  case  may  reasonably  require. 

This  doctrine  appears  to  have  been  very  little  re- 
garded in  the  time  of  Lord  Talbot.  In  Attomey-Ge- 
neral  v.  Randall  (s)  a  testator  had  bequeathed  650/. 
to  A.  B.  and  C.  for  erecting  an  almshouse;  A.,  who 
resided  in  London,  had  received  the  money,  B.  and 
C,  who  were  domiciled  in  Cornwall,  having  joined 
in  the  receipt ;  A.  applied  4:001.  to  the  purposes  of 
the  trust,  and  four  years  after  the  receipt  became  insol- 
vent ;  B.  and  C.  were  held  not  to  be  liable.  Lord  Tal- 
bot said,  "  If  the  money  had  been  lodged  in  a  banker's 
hands  bond  Jide^  and  he  had  failed,  would  the  trustees 
have  been  answerable  ?  And  if  they  intrust  one  of  them- 
selves for  convenience  or  necessity  at  a  time  when  he  is 
solvent,  which  is  no  more  than  making  him  their  banker, 
shall  equity  punish  where  there  is  no  default  ?  I  see  no 
reason  why  trustees  may  not  make  one  of  themselves  their 
cashier  where  there  is  no  fraud,  and  this  was  a  reason- 
able thing  at  the  time,  as  A.  was  the  only  trustee  in 
London  when  the  money  was  paid.  As  to  the  objection  of 

(j)  21  Vin.  Ab.  584. 


CH.  XV.]]  THE  OFFICE  OF  TRUSTEE.  275 

letting  the  money  lie  so  long  in  A.'s  hands,  the  case  of  a 
trustee  differs  from  the  case  of  a  common  banker  where  the 
money  may  be  drawn  out  at  pleasure ;  but  here  A.  had  as 
good  right  to  the  keeping  it  as  the  others,  and  all  was 
paid  out  to  the  purposes  of  the  trust  except  about  one- 
third." 

But  subsequent  cases  have  since  established  a  much 
stricter  principle. 

Thus,  in  Brice  v.  Stokes  (/),  a  very  leading  case  upon  the 
subject.  Mooring  and  Fielder,  two  trustees  with  a  power 
of  sale,  conveyed  the  estate  in  1784  to  a  purchaser, 
and  both  signed  the  receipt,  but  Fielder  alone  actu- 
ally received.  In  1794  Fielder  died  insolvent  without 
having  accounted  for  the  money  paid  to  him,  and  it 
was  proved  in  evidence  that  Mooring  was  conusant  of  the 
misemployment  of  the  fund,  though  he  took  no  active 
measures  for  recovering  it  out  of  Fielder's  hands.  Lord 
Eldon  said,  "  Though  a  trustee  is  safe  if  he  does  no  more 
than  authorise  the  receipt  and  retainer  of  the  money  so 
far  as  the  act  is  within  the  due  execution  of  the  trust, 
yet  if  it  is  proved  that  a  trustee,  under  a  duty  to  say  his 
co-trustee  shall  not  retain  the  money  beyond  the  time 
during  which  the  transaction  requires  retainer,  admits 
that,  with  his  knowledge,  and  therefore  with  his  consent, 
the  co-trustee  has  not  laid  it  out  according  to  the  trust, 
but  has  kept  it  or  lent  it  in  opposition  to  the  trust,  and 
the  other  trustee  permits  that  for  ten  years  together,  the 
question  then  turns  upon  this,  not  whether  the  receipt 
of  the  money  was  right,  but  whether  the  use  of  it  sub- 
sequent to  that  receipt  was  right,  after  the  knowledge  of 
the  trustee  that  it  had  got  into  a  course  of  abuse.     As 

« 
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soon  as  a  trustee  is  fixed  with  knowledge  that  his  co- 
trustee is  misapplying  the  money^  a  duty  is  imposed 
upon  him  to  bring  it  back  into  the  joint  custody  of  those 
who  ought  to  take  better  care  of  it."  The  conclusion  was 
that  Mooring  was  to  be  made  answerable. 

Walker  v.  Symonds  («)  involved  great  particularity  of 
circumstances,  but.  Lord  Eldon  having  described  it  as  a 
case  of  great  importance  to  trustees  in  general  {x),  it  may 
be  useful  to  state  it  so  far  as  it  bears  upon  the  present 
subject. 

A  sum  of  money  secured  by  mortgage  had  been  as- 
signed to  Donnythorne,  Griffith,  and  Sjrmonds,  upon 
certain  trusts.  On  the  12th  of  January  1791  the  mort- 
gage was  paid  off  and  the  estate  re-conveyed  and  a  joint 
receipt  signed,  and  the  money  with  the  approbation  of 
the  co-trustees  was  put  into  the  hands  of  Donnythome. 
The  money  was  shortly  afterwards  invested  by  Donny- 
thome,  with  the  sanction  of  his  co-trustees,  in  bills  or 
notes  of  the  East  India  Company  payable  at  the  end  of 
two  years.  In  1795  the  bills  were  paid  ofi^  by  the  Com- 
pany and  the  money  received  by  Donnythome.  Intelli- 
gence to  that  effect  having  been  transmitted  to  the  co- 
trustees, Symonds  the  same  year  wrote  to  Donnythorne 
requesting  him  to  invest  it  in  the  public  funds  in  the 
joint  names  of  the  trustees.  Donnythorne  begged  that 
the  money  might  remain  in  his  hands,  and  proposed  to 
secure  the  repayment  of  it  by  a  mortgage  from  himself 
and  his  son  of  their  settled  estates  in  ComwaU,  and,  until 
the  mortgage  could  be  prepared,  to  secure  it  by  their 
joint  bond.  The  co-trustees,  conceiving  the  security 
would  be  ample,  expressed  their  consent,  and  the  joint 
bond  was  accordingly  executed.  Donnythorne  not  having 

(tt)  3  Sw.  1.  (x)  Id.  74. 
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sent  the  mortgage  as  he  had  promised^  Symonds  made 
several  applications  to  him  upon  the  subject,  earnestly 
desiring  him  either  to  invest  the  money  in  the  funds  or 
to  give  them  landed  security.  In  Septembei*  1796  Don- 
nythorne  died  insolvent^  and  without  having  executed  the 
mortgage.  Sir  W.  Grant  observed,  *'  The  money  in 
1 791  was  paid  in  without  any  act  of  the  trustees  :  they 
were  obliged  to  receive  it :  so  far  they  were  blameless. 
It  came  to  Donnythorne's  hands,  and  the  trustees  were 
not  to  blame  in  letting  it  come  to  his  hands ;  but  they 
might  have  afterwards  made  themselves  responsible  by 
merely  not  doing  what  was  incumbent  on  them ;  by  per- 
mitting the  money  to  remain  a  considerable  time  in  the 
hands  of  their  co-trustee  they  might,  without  any  posi* 
tive  act  on  their  part,  have  made  themselves  liable.  That 
will  depend  on  the  degree  and  extent  of  their  laches  in 
suffering  the  money  to  remain  in  the  hands  of  Donny- 
thorne.  The  trustees  being  authorised  to  put  the  money 
out  on  mortgage,  it  would  be  rather  hard  to  say  that  they 
were  guilty  of  laches  by  giving  Donnythorne  a  little  time 
to  find  a  mortgage,  taking  his  bond  in  the  mean  time. 
What  passed  in  the  interval  between  to  the  death  of  Don- 
nythorne does  not  appear.  If  it  were  necessary  to  decide 
the  point,  an  inquiry  before  the  Master  must  be  di- 
rected (y).**  Sir  W.  Grant  came  to  his  decision  (which 
acquitted  the  trustees,)  upon  entirely  different  grounds  ; 
but  Lord  Eldon^  before  whom  the  cause  was  brought  upon 
appeal,  reversed  Sir  W.  Grant's  decree,  and  directed  an 
inquiry  by  the  Master  as  to  the  conduct  of  the  trustees 
from  January  1791,  when  the  mortgage  was  paid  off,  to 
1796,  the  time  of  Donnythorne's  death.  It  then  appeared 
by  the  Master's  report  made  iix  pursuance  of  the  order,  that 

(if)  3  Sw.  41. 
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the  money  had  been  invested  by  Donnythome,  soon  after 
he  had  received  it,  in  East  India  bills  payable  to  himself* 
that  the  money  due  on  the  bills  had  been  discharged  in 
1793,  and  the  money  paid  to  Donnythorne ;  that  the  co- 
trustees had  made  no  inquiry  about  the  trust-fund  from 
January,  1791,  till  May,  1795,  which  was  the  time  when 
Symonds  wrote  the  letter  and  made  the  applications 
already  stated.  On  the  hearing  of  the  cause  upon  fur- 
ther directions  Lord  Eldon  said,  *'  The  cause  comes  back 
with  a  report  stating  a  clear  breach  of  trust  in  leaving 
the  trust-fund  in  the  situation  represented  from  1791  to 
1793,  and  from  1793  to  1795.  The  money  was  laid  out 
in  1791  with  the  consent  of  the  trustees  in  India  bills 
payable  to  Donnythorne,  a  palpable  breach  of  trust  by 
placing  the  fund  under  his  control  secured  by  little  more 
than  a  promissory  note  payable  to  himself.  It  was  pro- 
bable that  in  1793  Donnythorne  would  be  paid  the  money 
due  on  the  bills,  and  it  would  be  lodged  in  his  hands ; 
and  although  the  Court  will  proceed  as  favourably  as  it 
can  to  trustees  who  have  laid  out  the  money  on  a  security 
from  which  they  cannot  with  activity  recover  it,  yet  no 
Judge  can  say  they  are  not  guilty  of  a  breach  of  trust, 
if  they  suffer  it  to  lie  out  on  such  a  security  during  so 
long  a  time  {z).  The  trustees  were  guilty  of  a  breach 
of  trust  in  permitting  the  money  to  remain  on  bills  pay- 
able to  Donnythorne  alone,  and  in  leaving  the  state  of 
the  funds  unascertained  for  five  years  (a).  I  agree  with 
the  Master  of  the  Rolls  that  inquiry  might,  on  the  prin- 
ciples of  this  Court,  have  discharged  the  trustees  in  given 
circumstances  from  a  breach  of  trust.  If,  without  pre- 
vious participation,  they  in  June  1795  had  found  that> 

(a)  3  Sw.  65.  (a)  Id.  67. 
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being  themselves  implicated  in  no  breach  of  trusts  they 
had  a  co-trustee  who  had  been  guilty  of  a  shameful  viola- 
tion of  his  duty,  and  immediately  exerted  themselves  to 
obtain  from  him  a  mortgage^  which  was  their  object  at 
that  time^  and  used  their  utmost  efforts  instead  of  filing 
a  bill  in  this  Court  which  perhaps  might  have  destroyed 
his  means  of  giving  security^  I  should  have  hesitated  long 
before  I  charged  them,  if  inquiry  had  satisfied  me  that 
for  a  simple  contract  debt  due  to  them  they  had  taken 
a  bond  and  a  mortgage  instead  of  instituting  a  suit,  with 
the  rational  hope  that  by  means  of  the  bond  and  the 
mortgage  they  should  obtain  payment  from  their  co- 
trustee (fi)"  The  result  of  his  Lordship's  judgment  was, 
that,  under  the  circumstances  disclosed  by  the  Master's 
report,  the  trustees  were  clearly  to  be  held  responsible 
for  the  loss  of  the  money. 

Again,  in  the  more  recent  case  of  Bone  v.  Cook  (c)  an 
estate  had  been  disposed  of  by  certain  trustees  for  sale, 
and  the  purchase-money  was  received  by  one  of  them, 
and  retained  in  his  hands.  The  other  trustees  paid  no 
attention  to  the  matter  for  a  period  of  two  years,  but  at 
the  end  of  that  time  they  called  upon  their  co-trustee  to 
make  an  investment.  This  he  was  unable  to  do,  but  ex- 
ecuted a  mortgage  of  some  real  estate,  and  gave  them  a 
warrant  of  attorney.  The  trustee  afterwards  became 
bankrupt,  and  a  loss  of  nearly  400/.  was  incurred,  and  the 
co-trustees  were  called  upon  to  make  good  the  amount. 

The  case  of  co^xecutors  is  very  materially  different 
fi-om  that  of  co-trustees.  An  executor  has,  independently 
of  his  co-executor,  a  full  and  absolute  control  over  the 
personal  assets  and  rights  of  the  testator.    If  an  executor 

(6)3Sw.  71.  (c)  M*CleJ.  168. 
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join  with  a  co-executor  in  a  receipt^  he  does  a  wanton  and 
unnecessary  act ;  he  interferes  when  the  nature  of  the 
office  lays  upon  him  no  such  obligation^  and  therefore  it 
was  a  rule  very  early  established,  that,  if  executors  joined 
in  receipts,  they  should  be  answerable,  each  in  soUdo,  for 
the  amount  of  the  money  received  (d)» 

In  Westley  v.  Clarke  (e)  Lord  Northington  expressed 
an  opinion  that  aimed  at  breaking  down  the  rule ;  and 
by  his  decision  of  that  case  he  succeeded  so  far  as  to 
establish  a  qualification  of  it. 

Thompson,  one  of  three  co-executors,  had  called  in  a 
sum  of  money  secured  by  a  mortgage  for  a  term  of  years, 
and  received  the  amount,  and  afterwards,  but  the  same 
day,  sent  round  his  clerk  to  his  co-executors  with  a  par- 
ticular request  that  they  would  execute  the  assignment 
and  sign  the  receipt,  which  they  accordingly  did.  Thomp- 
son afterwards  became  bankrupt,  and  the  money  was  lost, 
and  thereupon  a  bill  was  filed  to  charge  the  co-executors. 
Lord  Northington  said,  "  The  rule  that  executors  joining 
in  a  receipt  are  all  liable  amounts  to  no  more  than  this, 
that  a  joint  receipt  given  by  executors  is  a  stronger  ]proof 
that  they  actually  joined  in  a  receipt,  because  generally 


(d)  Aph/n  V.  Brewer  J  Pr.  Ch. 
173;  MurreU  v.  Cox,  2  Vern. 
570;  ex  parte  Belchier,  Amb. 
219,  jper  Lord  Hard wi eke ;  Leigh 
V.  Barret  3  Atk.  5S4,  per  eundem ; 
Harrison  v.  Graham,  3  Hiirs 
MSS.  239,  per  eundem,  cited  1  P. 
W.  241,  etli'ed.  note  (y). 

{e)  1  Ed.  357  ;  and  see  Harden 
V.  Parsons,  1  Ed.  147,  148.  Yet 
in  Churchill  v.  Hobson,  1  P.  W. 
241,  note  (1)  by  Mr.   Cox,   his 


Lordship  is  reported  to  have  said, 
according  to  a  note  of  the  case  by 
Sir  L.  Kenyon,  that  in  WesUe^  ▼. 
Clarke  he  should  have  thought  the 
co-executors  liable  if  they  had  been 
present  at  the  time  the  money  was 
paid;  and  Lord  Redesdale  in  Doyle 
V.  Blahe,  2  Sch.  &  Lef.  242, 
243,  seemed  to  think  that  Lord 
Northington  had  no  intention  of 
breaking  down,  but  only  of  qualify' 
ing  the  rule. 
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they  have  no  occasion  to  join  for  conformity.  But,  if  it 
appears  plainly  that  one  executor  only  received  and  dis- 
charged the  estate  indebted  and  assigned  the  security, 
and  the  others  joined  afterwards  without  any  reason,  and 
without  being  in  a  capacity  to  control  the  act  of  their  co- 
executor  either  before  or  after  that  act  was  done,  what 
grounds  has  any  Court  in  conscience  to  charge  him  ? 
Equity  arises  out  of  a  modification  of  acts,  where  a  very 
minute  circumstance  may  make  a  case  equitable  or  ini- 
quitous ;  and  though  former  authorities  may  and  ought 
to  bind  the  determination  of  subsequent  cases  with  re- 
spect to  rights,  as  in  the  right  of  curtesy  or  dower,  yet 
there  can  be  no  rule  for  the  future  determination  of  this 
Court  concerning  the  acts  of  men.  The  only  act  that 
affected  the  assets  was  the  first  that  discharged  the  debt, 
and,  according  to  the  sense  of  the  Bar,  transferred  the 
legal  estate  of  the  lands.  Then  that  the  co-executors  are 
not  to  answer  for,  and  the  second  is  nugatory."  His 
Lordship  was  therefore  of  opinion  that  the  co-executors 
were  not  liable  for  the  misapplication  by  the  co-executor. 
The  doctrine  propounded  in  this  case,  that  the  joint 
receipt  of  co-executors  is  merely  a  stronger  proof  of  the 
actual  receipt  than  in  the  instance  of  co-trustees^  and 
that  an  executor  as  well  as  a  trustee  may  rebut  the  pre- 
sumption by  positive  evidence,  has  since  been  repeatedly 
contradicted  both  by  dicta  and  decisions  (/).  The  simple 
point  determined,  viz.,  that  an  executor  who  signs  shall 

(/)  Scurfield  v.  Howes,  3  fi.  C.  beU,  1  Sch.  &  Lef.  341 ;  Cham- 

C.  90 ;   Sadler  v.  Habbs,  2  B.  C.  bers  v.  Minchin,  7  Yes.  198 ;  Brice 

C.  114;  Langford  v.  Gascoyne,  11  v.  Stokes,  1 1  Yes.  325  ;  Shipbrook 

Yes.  333;  and  see  Doyle  v,  Blake,  v.    Hinchinbrook,   16  Yes.  479; 

2  Sch.  &  Lef.  243 ;  Joy  v.  Camp'  Walker  v.  Symonds,  3  Sw.  64. 
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not  be  answerable  when  the  act  of  signature  is  nugatory, 
may  be  considered  as  now  settled. 

Lord  Thurlow,  indeed,  is  reported  to  have  questioned 
the  decision  in  Westley  v.  Clarke  (g),  but  Lord  Alvan- 
ley  said,  ''  he  must  enter  his  dissent  against  the  rule, 
that  executors  joining  in  a  receipt  were  both  liable,  for 
he  did  not  hold  that  an  executor  could  not  in  any  case  be 
discharged  from  a  receipt  given  for  conformity :  he  did 
not  find  fault,  for  instance,  with  the  case  of  Westley  v. 
Clarke  (Ji).**  And,  again,  he  said,  "  he  perfectly  con- 
curred in  the  decision  of  that  case,  and  the  joining  in  a 
receipt,  though  not  perhaps  absolutely  necessary,  he 
would  not  consider  conclusive  (t)**  Lord  Eldon,  in  evi- 
dent allusion  to  the  case  of  Westley  v.  Clarke,  admitted 
the  old  rule  had  been  pared  dawn,  at  the  same  time  ex- 
pressing his  opinion  that  the  notion  upon  which  the  later 
cases  had  proceeded,  that  the  old  rule  had  a  tendency  to 
discourage  executors  from  acting,  was  very  ill-founded. 
A  plain  general  rule,  he  thought,  which  once  laid  down 
was  easily  understood  and  might  be  generally  known, 
was  much  more  inviting  to  executors  than  a  rule  referring 
every  thing  to  the  particular  circumstances  {k). 

The  present  doctrine  of  the  Court  was  thus  enun- 
tiated  by  Lord  Eldon: — ''Though  one  executor  has 
joined  in  a  receipt,  yet  whether  he  is  liable  shall  depend 
upon  his  acting.  The  former  was  a  simple  rule  that  joiit- 
ing  should  be  considered  as  actings  but  now  Joining  alone 

(g)  Sadler  v.  HMa,  2  B.  C.  C.  (ib)  See  Chambers  ▼.  Minefdn, 

117.  7  Ves.  198;  Brice  v.  Stokes,  11 

(A)  Scurfield  v.  Howes,  3  B.  C.  Ves.  325 ;  Shipbrook  v.  Hinchin- 

C.  94.  brook,  16  Ves.   479 ;    Walker  ?. 

(t)  Hovey  v.  Bldkeman,  4  Ves.  Sytnonds,  3  Sw.  64. 
608. 
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does  not  impose  responsibility  (/)."  The  same  rule  was 
laid  down  by  Lord  Kedesdale,  and  in  his  usual  clear  and 
forcible  language.  *'  The  distinction,"  he  said,  *'  with  re- 
spect to  mere  signing  appears  to  be  this  ;  that  if  a  receipt 
be  given  for  the  purposes  of  form,  then  the  signing  will 
not  charge  the  person  not  receiving ;  but  if  it  be  given 
under  circumstances  purporting  that  the  money,  though 
not  actually  received  by  both  executors,  was  under  the 
control  of  both,  such  receipt  shall  charge.  Thus,  where 
two  executors  join  in  a  receipt  to  a  debtor,  though  the 
receipt  of  one  would  have  been  a  discharge  to  the  debtor, 
yet,  they  joining  in  the  discharge,  the  debtor  is  taken  to 
have  paid  to  them  both.  His  requiring  the  discharge  of 
the  executor  who  has  not  received  the  money  amounts 
to  saying, '  I  make  this  payment  to  you  both,  and  not  to 
him  only  who  actually  receives  the  money.'  If  it  was  so 
considered  by  the  person  paying  the  money,  then  the 
joining  in  the  receipt  by  the  person  who  did  not  actually 
receive  amounted  to  a  direction  to  pay  to  his  co-executor, 
(for  it  could  have  no  other  meaning,)  and  he  became  re- 
sponsible for  the  money,  just  as  if  he  had  actually  re- 
ceived it  {my* 

In  Churchill  v.  Hobson(n)  Lord  Harcourt  took  a 
distinction  between  creditors  and  legatees  (o)  ;  that  in 
the  case  of  creditors,  who  were  entitled  to  the  utmost 
benefit  of  the  law,  the  joining  of  the  executors  in  the 
receipt  might  make  each  liable  for  the  whole ;  but  when 
legatees  were  concerned,  who  had  no  remedy  for  their 
demand  except  in  equity,  it  was  altogether  unequitable, 

(0  Walker  v.  Symonds,  3  Sw.  2  Sch.  &  Lef.  242. 
64.  (n)  1  P.  W.  241. 

(m)  Joy  V.  Campbell^  1  Sch.  &  (o)  See  Gibba  v.  Herring ^  Pr. 

Lef.  341 ;  and  see  Doyle  v.  Blake ^  Ch.  49. 
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that  one  exectitor  should  answer  for  the  receipt  of  the 
other.  But  this  refinement  of  Lord  Harcourt  has  by 
subsequent  authorities  been  clearly  overruled  (jp).  The 
comment  of  Lord  Northington,  though  it  may  not  ex- 
press faithfully  the  distinction  intended  by  Lord  Har- 
court, is  too  ingenious  not  to  be  here  mentioned.  ^'  At 
law/'  he  said, ''  a  joint  receipt  is  conclusive  evidence  that 
the  money  came  to  them  both,  and  is  not  to  be  contra- 
dicted ;  but  a  Court  of  Equity,  which  rejects  estoppels 
and  pursues  truth,  will  decree  according  to  the  justice 
and  verity  of  the  fact;  and  what  is  said  by  Lord  Har- 
court as  to  the  distinction  between  a  receipt  of  this  kind 
as  to  a  legatee  and  a  creditor  seems  to  have  this  mean- 
ing— that  a  creditor  may  at  law  charge  both  executors 
on  a  joint  receipt,  but  that  in  a  Court  of  Equity,  where 
alone  legacies  are  received,  such  receipt  should  not  be 
conclusive,  but  the  Court  will  see  who  actually  received, 
and  charge  that  person  accordingly  (9)." 

Lord  Redesdale  has  rightly  observed,  that  *'  there  nuuf 
be  a  case,  where  executors  would  be  charged  as  against 
creditors,  though  not  as  against  legatees,  for  legatees  are 
bound  by  the  terms  of  the  will,  creditors  are  not ;  and 
therefore,  if  the  testator  direct  the  executors  to  collect 
the  assets,  and  pay  the  proceeds  into  the  hands  of  A. 
which  is  done  accordingly,  and  A.  fails,  if  a  creditor  re- 
main unpaid, 'he  may  charge  the  executors;  but,  as  re- 
gards a  legatee,  the  executors  may  justify  themselves  by 
the  directions  of  the  will  (r).** 

On  the  same  principle  that  an  executor  is  liable  for 

(p)  See  Sadler  v.  Hobbs,  2  B.  147. 

C.  C.  117 ;  vad  see  Doyle  Y.BlakCf  (r)  Doyle  y.  Blake^  2  Scb.  & 

2  Sch.  &  Lef.  239.  Lef.  239,  245. 

(7)  Harden  v.  Parsons^  1  £d. 
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joining  in  a  receipt  he  is  responsible  for  any  act  by  which 
he  reduces  part  of  the  testator's  property  into  the  pos* 
session  of  his  co-executor ;  as  if  an  executor  join  in  draw- 
ing {$),  or  indorsing  (t),  a  bill.  So  it  is  laid  down  in  an 
old  case,  that  "  if  by  agreement  between  the  executors 
one  be  to  receive  and  intermeddle  with  such  a  part  of  the 
estate,  and  the  other  with  such  a  part,  each  of  them  will 
be  chargeable  for  the  whole,  because  the  receipts  of  each 
are  pursuant  to  the  agreement  made  betwixt  both  {u).^ 
So  an  executor  is  answerable,  if  he  give  a  power  of  attor- 
ney, or  other  authority,  to  his  co-executor,  and,  a  fortiori, 
if  to  a  stranger,  to  collect  the  assets  (x). 

But  under  particular  circumstances  the  joining  of  an 
executor  is  as  absolutely  necessary  as  the  joining  of  a 
trustee,  and  of  course  in  such  cases  executors  and  trus- 
tees are  put  upon  the  same  footing  in  respect  of  liability. 

Thus,  if  a  bill  of  exchange  be  remitted  to  two  agents 
payable  to  them  personally,  who  on  the  death  of  their 
principal  are  made  his  executors,  the  mere  indorsement 
of  one,  after  they  are  executors,  in  order  to  enable  the 
other  to  receive  the  money,  will  not  operate  to  charge 
him  who  does  not  actually  receive  (y). 

And  so  where  the  joining  of  both  executors  is  neces- 
sary to  the  transfer  of  stock  (z). 


{s)  Sadler  y.  Hobbs,  2  B.  C.  C. 
114. 

(0  Hoveyy.  Blakeman,  4  Yes. 
608,  per  Lord  Akanley. 

(ii)  GUI  V.  Attomey-Oeneralf 
Hard.  814. 

(«)  Doyle  V.  Blake,  2  Sch.  & 
Lef.  231;  Lees  v.  Sanderson,  4 
Sim.  28;  KiWee  v.  Sneyd,  2  Moll. 
200,  per  Sir  A.  Hart. 


(y)  Hovey  t.  Blakeman,  4  Yes. 
608,  per  Lord  Alvanley. 

{z)  Chambers  v,  Minchin,  7  Yen. 
1 97»  per  Lord  Eldon ;  Shipbrook  v. 
Hinehinbrook,  11  Yes.  254;  S.  C. 
16  Yes.  479,pereundem;  see  ilftir- 
reU  V.  Cox,  2  Yeru.  570,  and  com- 
pare Scurfield  v.  Howes,  3  B.  C.  C. 
94;  note,  the  doctrine  at  the  period 
of  the  last  case  had  not  been  settled. 
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But  where  the  joining  of  an  executor  is  absolutely  in- 
dispensable^ it  is  still  incumbent  on  the  executor  to  see 
that  the  act  in  which  he  joins  is  perfectly  consistent  with 
the  due  execution  of  the  trust  (0). 

And  the  executor  will  not  be  excused  if  he  rely  on  the 
mere  representation  of  his  co-executoi  as  to  the  necessity 
or  propriety  of  the  act,  for  the  executor  has  imposed 
upon  him  at  least  ordinary  and  reasonable  diligence  to 
inquire  whether  the  representation  is  true  (&). 

And  if,  at  a  period  when  in  the  ordinary  course  of  ad- 
ministration the  debts  should  long  since  have  been  dis- 
charged, an  executor  is  applied  to  by  his  co-executor  to 
join  in  a  tranfer  of  stock  for  the  purpose  of  payment  of 
debts,  and  the  executor  does  inquire,  and  ascertams  there 
are  such  debts,  but  afterwards  it  turns' out  the  co-executor 
had  in  his  hands  a  fund  sufficient  for  the  payment  of  the 
debts,  in  such  a  case  the  executor  who  joins  in  the  receipt 
is  liable  to  the  imputation  of  negligence  for  not  having 
acquainted  himself  how  the  co-executor  had  dealt  widi 
the  assets  during  the  preceding  period,  and  is  liable  for 
the  application  of  the  money  he  enables  the  co-executor 
to  receive  (c). 

And  the  executor  will  be  answerable  if  he  leave  the 
money,  as  for  two  years,  in  the  hands  of  the  executor, 
when  by  the  terms  of  the  trust  it  ought  to  be  invested  on 
proper  securities  (</). 

But  an  executor  will  not  be  called  upon  to  replace  so 

(a)    Chambers  v.    Minchin,    7  wood  v.  Stevens,  I  "Mfir,  712» 

Yes,  186;  Shipbrook  v.  Hinchin-  (c)  Shipbrook  v.  Hinchinbrook, 

brookf  11  Yes.  252;   Underwood  11   Yes.   254,  per  Lord  £ldon; 

y.  Stevens,  1  Mer.  712;  Bick  ▼.  Bick  v.  Motli^,  2  M.  &  K.  312. 

Motl^,  2  M.  &  K.  312.  (d)  Sewfield  y.  Howes,  3  B.  C. 

{b)  Shipbrook  y.  Hinehinbrook,  C.  91. 
11  Yes.  252,  see  254;     Under- 
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much  of  the  fund  as  it  can  be  proved  the  co-executor 
bond  fide  expended  toward  the  purposes  of  the  trust  {e). 

The  rules  respecting  co-executors  are  equally  applica- 
ble to  co-administrators.  Lord  Hardwicke  once  express- 
ed an  opinion,  that  joint  administrators  resembled  rather 
co-trustees,  and  that  any  one  of  them  could  not  exercise 
the  office  without  the  concurrence  of  the  rest  (/) ;  but  it 
was  afterwards  determined  in  the  court  of  King's  Bench, 
that  joint  administrators  and  co-executors  stood  in  this 
respect  precisely  on  the  same  footing  (g^). 

To  return  to  the  liabilities  of  co-trustees,  if  one  trustee 
be  conusant  of  a  breach  of  trust  committed  by  another, 
and  either  industriously  conceal  it  (A),  or  do  not  take 
active  measures  for  the  protection  of  the  cestui  que  trusfs 
interest  (i),  he  will  himself  become  responsible  for  the 
mischievous  consequences  of  the  act.  A  trustee  is  called 
upon,  if  a  breach  of  trust  be  threatened,  to  prevent  it  by 
obtaining  an  injunction  (Ar),  and,  if  a  breach  of  trust  has 
been  already  committed,  to  file  a  bill  for  the  restoration 
of  the  trust  fund  to  its  proper  condition  (/),  or,  at  least, 
to  take  such  other  active  measures,  as,  with  a  due  re- 
gard to  all  the  circumstances  of  the  case,  may  be  con- 
sidered the  most  prudential  (m). 


{e)  Shipbrook  v.  Hinchinbrook, 
11  Ves.  252;  S.  C.  16  Ves.  477; 
Kilbee  v.  Sneyd,  2  Moll.  213,  j7er 
Sir  A.  Hart;  Underwoods.  Ste- 
venSf  1  Mer.  712;  and  see  Brice 
r.  Stokes,  II  YeB.  328. 

(/)  Hudson  y.  Hudson,  1  Atk. 
460. 

(j)  WiUand  v.  Fenn,  cited  Ja- 
tomb  V.  Harwood,  2  Yes.  267. 

(A)  Boardtnan  v.  Mosman,  1  B. 


C.  C.  68. 

(i)  Brice  v.  Stokes,  1 1  Ves.  319 ; 
and  see  Walker  v.  Symonds,  3  Sw. 
41 ;  Oliver  v.  Court,  8  Price,  166; 
in  re  Chertsey  Market,  6  Price, 
279. 

(A)  See  in  re  Chertsey  Market, 
6  Price,  279. 

(J)  Franco  v.  Franco,  3  Ves.  75. 

(m)  See  Walker  v.  Symonds,  3 
Sw.  71. 
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An  express  clause  is  usually  inserted  in  trust-deeds, 
that  one  trustee  shall  not  be  answerable  for  the  receipts, 
acts,  or  defaults  of  his  co-trustee.  But  the  proviso,  while 
it  informs  the  trustee  of  the  general  doctrine  of  the  Court, 
adds  nothing  to  his  security  against  the  liabilities  of  the 
office.  In  Westletf  v.  Clarke  (n)  Lord  Northington  was 
inclined  to  attach  some  importance  to  the  clause.  ''  The 
testator,"  he  said,  ''  might  direct  the  condition  of  his 
executors  so  as  not  to  be  questioned  by  his  volunteers. 
The  proviso,  therefore,  that  one  executor  should  not  be 
answerable  for  the  acts  of  another,  though  not  very  fre- 
quent in  wills,  was  a  good  proviso  between  executors  and 
legatees  who  took  under  the  will."  But  equity  infuses 
such  a  proviso  into  every  trust-deed  (o),  and  a  party  can 
have  no  better  right  from  the  expression  of  that  which, 
if  not  expressed,  had  been  virtually  implied  (p).  It  is 
clear,  that,  in  later  cases,  the  Court  has  considered  it  an 
immaterial  circumstance  whether  the  instrument  creating 
the  trust  contained  such  a  proviso  or  not  (jgf). 

VI.  It  is  a  general  rule  established  to  keep  trustees 
in  the  line  of  their  duty,  that  they  shall  not  derive  any 
the  least  advantage  from  the  administration  of  the  pro- 
perty committed  to  their  charge  (r).  It  was  upon  this 
principle  that  Lord  Eldon  once  directed  an  inquiry,  whe- 
ther the  liberty  of  sporting  over  the  trust  estate  could  be 


(n)  1  £d.  360. 

(o)  See  Dawson  v.  Clarke ,  18 
Ves.  264. 

{p)  WorraUv.  Harford,S\e8.S. 

(q)  Brice  v.  Stokes,  1 1  Ves.  319; 
Boneyr.  Cook,  M*Clel.  168;  Han- 
bury  Y.  Kirklandf  3  Sim.  265. 

(r)  Burgess  v.  Wheate,  1  Ed. 
226,  p^Lord  Mansfield;  Id.  251, 


per  Lord  Henley;  O'Herlihy,  ▼. 
Hedges,  1  Sch.  &  Lef.  126,  per 
Lord  Redesdale;  ex  parte  An- 
drews,  2  Rose,  4X2,  per  Sir  T.  Plu- 
mer  ;  Middleton  v.  Spieer,  1  B. 
C.  C.  205,  per  Lord  Thurlow; 
Docker  v.  Somes,  2  M.  &  K.  664, 
per  Lord  Brougham. 
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let  for  the  benefit  of  the  cestuis  gue  trusty  and,  if  not,  he 
thought  the  game  should  belong  to  the  heir ;  the  trustee 
might  appoint  a  gamekeeper,  if  necessary  for  the  pre- 
servation  of  the  game,  but  not  to  keep  up  a  mere  estab- 
lishment of  pleasure  (s).  So,  if  an  advowson  be  devised 
to  trustees  upon  trust  to  sell,  and,  before  the  sale  has 
been  effected,  a  vacancy  occurs,  the  right  of  presentation 
is  not  to  be  exercised  by  the  trustee  at  his  own  pleasure, 
but  he  must  adopt  the  nomination  of  the  testator's  heir 
at  law  (t). 

So,  if  trustees  or  executors  buy  in  any  debt  or  incum- 
brance to  which  the  trust  estate  is  liable  for  a  less  sum 
than  is  actually  due  thereon,  they  will  not  be  allowed  to 
take  the  benefit  to  themselves,  but  the  other  creditors 
and  legatees  shall  have  the  advantage  of  it ;  and,  if  there 
be  no  such  claimants,  it  shall  go  to  the  party  who  is  en- 
titled to  the  surplus  (u). 

A  mortgagor  in  fee  died,  and  the  mortgagee  bought  in 
the  mortgagor's  wife's  right  of  dower,  and  it  was  decreed 
that  the  heir  of  the  mortgagor,  on  bringing  his  bill  to  re- 
deem, might  take  the  purchase  at  the  price  paid,  on  the 
ground  that  the  mortgagee,  after  receipt  of  his  money, 
was  but  a  trustee  for  the  mortgagor  (x). 

So,  if  trust  money  be  laid  out  by  a  trustee  in  buying  and 
selling  land,  and  a  profit  be  made  by  the  transaction,  that 
shall  go,  not  to  the  trustee  who  has  so  applied  the  money, 

(j)  Webb  V.   Earl  of  Shaftes-  628,  per  Lord  Eldon;  Morret  v. 

bury,  7  Ves.  480,  see  488.  Paske,  2  Atk.  54,  per  Lord  Hard- 

(t)  See  Hill  v.  Bishop  of  Lon-  wicke. 

don,  i  Atk.  618.  (x)  Baldwin  v.  Banister ,  cited 

(tt)  Robinson  v.  Pett,  3  P.  W.  Robinson  v,   Pett,  3  P.  W.  251 

251,  note  (A);   Darcy  v.  Hatty  1  note  (A). 
Vem.  49 ;    ex  parte  Lacey,  6  Ves. 

U 
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but  to  the  cesttd  que  trust  whose  money  has  been  appli- 
ed (y).  So^  where  a  trustee  or  executor  has  used  the  fund 
committed  to  his  care  in  stock  speculations^  though  any 
loss  must  fall  exclusively  upon  himself,  he  must  account  to 
the  trust  estate  for  every  farthing  of  profit.  If  he  lay 
out  the  trust  money  in  a  commercial  adventure,  as  in 
buying  or  fitting  out  a  vessel  for  a  voyage,  or  put  it  in  the 
trade  of  another  person  from  which  he  is  to  derive  certain 
stipulated  gains  (z),  or  if  he  employ  it  himself  for  the  pur- 
poses of  his  own  business,  in  all  these  cases  he  must 
account  to  the  cestui  que  trust  for  the  profits  (a). 

And  the  principle  applies  not  only  to  express  trustees, 
but  also  to  such  as  are  clothed  with  the  same  character 
by  construction  of  laW,  as  if  a  person  purchase  an  estate 
with  another's  money,  or  invest  another's  property  in 
some  trade  or  speculation.  So,  an  attorney,  guardian,  ^or 
other  person  invested  with  a  fiduciary  character,  must 
account  for  all  profits  to  the  client,  or  infant,  or  other 
party  whose  confidence  he  has  abused  (6). 

However,  a  trustee  may  by  possibility  derive  a  benefit 
firom  the  trust  estate,  not  firom  any  positive  right  in  him- 
self, but  from  the  want  of  right  in  any  other ;  as  if  lands 
be  vested  in  A.  and  his  heirs  upon  trust  for  B.  and  his 
heirs,  and  B.  die  without  an  heir,  the  equitable  interest 
in  this  case  can  neither  escheat  to  the  lord  (c),  nor,  if  the 
seisin  of  B.  was  ex  parte  patemd,  can,  upon  failure  of 
heirs  in  that  line,  descend  to  the  heir  ex  parte  ma- 
temd  {d) ;  but  the  trustee,  no  person  remaining  to  sue 

(y)  Fosbroohev.  Balguy,  1  M.  &         (ft)  $.  C.  Id.  665. 

K.  226.  (e)  Burge9s  v.   WheaU,  1  Ed. 

(a)  Docker  v.  Somes,  2  M.  &      177. 

K.  664,  per  Lord  Brougham.  (rf)  See  Id.  186,  216,  256. 

(fl)  S.  C.  Id.  665. 
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a  subpcena,  must,  as  the  legal  proprietor,  himself  enter 
upon  the  beneficial  enjoyment.  Lord  Hale  was  clearly  of 
this  opinion,  and  compared  it  to  the  case  of  the  grantee  of 
a  rent  charge  in  fee  dying  without  heirs,  when  the  tenant 
of  the  land  should  hold  it  discharged  of  the  rent  (e). 
Id  Burgess  v.  Wheate  Sir  Thomas  Clarke  said  he  would 
give  no  opinion  on  the  right  of  the  trustee,  but  at  the 
same  time  admitted  the  trustee  must  hold  until  a  better 
right  appeared  (/).  Lord  Henley  seemed  to  entertain 
no  doubt  upon  the  subject,  and  considered  Lord  Hale's 
illustration  by  the  extinguishment  of  a  rent  as  a  sufficient 
answer  to  the  objection  of  want  of  title  in  the  trustee  (g*). 

It  seems  to  follow  from  the  same  principle,  that,  where 
a  purchaser  has  paid  the  consideration  money,  and  then 
dies  without  an  heir  before  the  execution  of  the  con- 
veyance, the  vendor  must  keep  both  the  estate  and  the 
money  (A). 

Should  a  mortgagor  in  fee  die  and  leave  no  heir,  the 
questions  may  be  asked :  first,  shall  the  mortgagee  hold 
the  estate  absolutely  1  and,  secondly,  if  the  mortgagee  de- 
mand his  debt  of  the  personal  representative,  shall  he 
take  to  himself  both  the  land  and  the  debt?  ''  If  the 
mortgagor,"  observed  Sir  Thomas  Clarke,  "  dies  without 
heir  or  creditor,  I  see  no  inconvenience  if  the  mortgagee 
do  hold  the  estate  absolutely ;  and  as  to  the  supposition 
that  the  mortgagee  may  demand  his  debt  too,  I  think,  if 
the  mortgagee  took  his  remedy  against  the  personal  re- 
presentative, the  Court  would  compel  him  to  reconvey,  not 
to  the  lord  by  escheat,  but  to  the  personal  representative, 
and  would  consider  the  estate  reconveyed  as  coming  in 

(e)  Attorney-General  v.  Sands,         (g)  Id.  253. 
Hard.  496.  (A)  Id.  21 1,  per  Sir  T.  Clarke. 

(y)l  Ed.  212,  213. 

u  2 
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lieu  of  the  personalty,  and  as  assets  to  answer  even  simple 
contract  creditors  (i)"  Lord  Mansfield  said,  "  He  could 
not  state  on  any  ground  established  what  would  be  the 
determination  in  that  case  (A:)."  Lord  Henley  observed, 
*^  The  lord  has  his  tenant  and  services  in  the  mortgagee, 
and  he  has  no  right  to  any  thing  more.  Perhaps  it  would 
not  be  difficult  to  answer  what  would  be  the  justice  of 
the  case,  but  it  is  not  to  the  business  in  hand  (/)." 

But  escheat  may  not  only  happen  by  failure  of  heirs  on 
the  decease  of  the  cestui  que  trust,  but  also  on  failure  of 
heirs  by  his  attainder  for  felony  ;  and  in  the  latter  case 
the  question  arises,  shall  the  trustee  hold  against  the 
^felon  if  pardoned,  or  against  the  heir  of  the  felon  if  exe- 
cuted ?  Sir  Thomas  Clarke  said,  "  The  detaining  the 
estate  against  the  Crown  where  the  cestui  que  trust  dies 
without  leaving  a  relation  is  different  from  detaining  it 
against  the  cestui  que  trust  himself.  The  Court  would  go 
as  far  as  it  could,  and  he  thought  the  trustee  would  be 
estopped  from  setting  up  such  a  claim  (m).  Lord  Mans- 
field said, ''  He  could  not  resolve  the  case  upon  principle, 
for  he  could  find  no  clear  and  certain  rule  to  go  by  (n)." 
But  Lord  Henley  agreed  with  Sir  Thomas  Clarke,  and 
asked,  '^  If  the  King  thinks  proper  to  pardon  the  felon, 
what  hinders  him  from  suing  his  trustee  ? — what  hinders 
him  from  instantly  assigning  his  trust  for  the  benefit  of 
his  family  ?  (o)."  However,  if  trusts  are  to  follow  the 
analogy  of  uses,  it  seems  the  heir  of  the  felon  cannot  sue 
his  subpoena  by  reason  of  the  corruption  of  blood  (p). 


(t)  1  Ed.  210.  (n)  Id.  236;  and  see  Id.  184. 

(*)  Id,  236.  (o)  Id.  255. 

(i)  Id.  256.  Cp)  Br.  Feff.  al.  Us.  34;  Carey, 

(f»)  Id.  210.  14. 
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A  question  was  put  by  Lord  Mansfield  in  Burgess  v. 
Wheate,h\it  was  neither  answered  at  thetime^  nor  received 
any  notice  from  the  bench  afterwards,  viz.  whether  the 
right  to  the  estate  might  not,  in  particular  cases,  result 
to  the  creator  of  the  trust  (q).  As,  if  A.  infeoflF  B.  and  his 
heirs  upon  trust  for  C.  and  his  heirs,  and  C.  die  without 

■ 

heirs,  why  may  not  the  equitable  interest  result  in  favour 
of  A.?  Such  a  case  has  never  occurred,  and  there  is  no 
authority  upon  the  subject ;  but  the  claim  of  A.  upon  prin- 
ciple appears  at  least  to  have  some  plausibility. 

As  the  trustee  in  thesecases  advances  not  a  positive, 
but  merely  a  negative  claim,  he  has  no  ground  for  com- 
ing into  a  court  of  equity  for  the  establishment  of  his 
right  (r).  Thus,  where  A.  devised  a  copyhold  estate  to 
B.  and  his  heirs  in  trust  for  C.  and  his  heirs,  and  C.  died 
without  heirs,  and  then  B.  died,  having  entered  upon  the 
lands,  and  applied  the  rents  to  the  trust,  but  never  having 
been  admitted,  and  the  heir  of  B.  filed  a  bill  against  the 
lord  for  compelling  him  to  grant  him  admission,  Lord 
Loughborough  said, "  The  ground  for  the  Court's  acting 
between  the  lord  and  tenant  is,  that  the  lord  de  Jure 
may  call  upon  the  tenant  to  be  admitted  if  he  stands  out, 
for  he  has  a  right  to  the  fine  and  his  services ;  and  the 
Court  would  not  let  the  parties  stand  in  this  situation, 
that  the  lord  who  had  his  remedy  against  the  tenant 
should,  by  refusing  to  call  upon  him,  prevent  him  from 
having  evidence  of  his  title  under  the  lord  upon  the  rolls, 
which  are  in  the  lord's  keeping.  The  Court  acts  in  this 
case  upon  the  ground  of  the  tenant's  having  the  beneficial 
interest  in  the  land,  but  is  there  any  instance  of  a  bill 
sustained  upon  a  mere  legal  title  for  an  accessory  to  the 

iq)  1  Ed.  185.  (r)  Sec  1  Ed.  212. 
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legal  estate  ?  If  the  admission  be  a  legal  duty,  I  do  not 
know  what  I  have  to  do  with  it.  Burgess  v.  Wheate, 
supposing  it  well  decided,  established,  that,  if  a  man  had 
got  the  legal  estate,  the  Court  would  not  take  it  from 
him,  except  for  some  person  who  had  a  claim ;  but  does 
it  follow  that  the  Court  will  give  him  the  legal  estate  ?  (s)." 

As  courts  of  law  have  no  conusance  of  any  but  legal 
rights,  it  should  seem  a  mandamus  might  be  issued  from 
the  King^s  Bench  for  compelling  the  admission  even  of  a 
bare  trustee  (t). 

If  the  cestui  que  trust  of  chattels,  whether  real  or  per- 
sanal,  die  without  leaving  any  next  of  kin,  the  beneficial 
interest  will  not,  in  this  case,  remain  with  the  trustee, 
but  like  all  other  bona  vacantia  will  vest  in  the  King  by 
his  prerogative  («). 

(«)  WiUiams  v.  Lord  Lonsdale,  WUson,  10  B.  &  C.  80. 

3  Yes.  752 ;  see  756,  757.  (u)  Middleton  v.  Spicer,  1  B.  C. 

{t)  See  King  v.  Coggan,  6  East,  C.   201 ;   Barclay   v.   Ruuell,  S 

431;  S.  C.  2  Smith,  417;  King  y.  Yes.  424. 
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CHAPTER  XVI. 


THE  DUTIES  OF  TRUSTEES  OF  CHATTELS  PERSONAL. 


?T  E  next  advance  to  the  duties  of  trustees^  and  as  trusts 
of  chattels  personal  are  of  the  most  frequent  occurrence, 
we  may  first  advert  to  trustees  of  property  of  this  de-- 
scription.  We  may  distribute  this  branch  of  our  subject 
under  four  heads :  1.  The  reduction  of  the  chattel  into 
the  possession  of  the  trustee.  2.  The  safe  custody  of  it. 
3.  The  proper  investment  of  the  trust  fund.  4.  The  due 
application  of  it  to  the  purposes  of  the  trust. 

I.  Of  reduction  into  possession. 

The  first  duty  of  the  trustee  is  to  place  the  trust  pro- 
perty in  a  state  of  security :  it  is  therefore  imposed  upon 
the  trustee  of  a  chose  en  action  to  be  active  in  getting  in 
the  outstanding  estate;  and  any  unnecessary  delay  in 
this  respect  will  be  at  his  own  personal  risk. 

Thus,  in  Caffrey  v.  Darby  (a)  a  woman,  in  contempla- 
tion of  a  second  marriage,  had  assigned  a  leasehold  inter- 
est with  stock  in  trade,  household  goods,  &c.,  to  trustees 
upon  trust  to  raise  800/.  to  be  applied  to  the  purposes  in 
the  settlement  mentioned,  with  a  proviso  that,  so  long  as 
her  intended  husband  should  pay  100/.  per  annum  until  the 

(a)  6  Vc8.  488. 


296  THE  DUTIES  6F  TRUSTEES  OF  [[CH.  XVI. 

whole  800/.  should  be  discharged^  the  trustees  should 
allow  him  to  remain  in  possession  of  the  premises.  In 
the  course  of  the  first  four  years  the  trustees  were  paid 
to  the  amount  of  250/.,  but  by  small  instalments  and  at 
irregular  periods,  and  received  nothing  afterwards.  At 
the  end  of  eight  years  the  husband  became  bankrupt, 
and  a  great  part  of  the  800/.  was  lost.  Sir  W.  Grant  said, 
''  This  was  money  payable  by  instalments,  not  a  sum  to 
be  paid  at  once  as  a  mortgage  is,  and  secured  too  partly 
upon  an  estate  daily  diminishing  in  value,  a  short  lease 
for  25  years  commencing  three  years  before  the  settle- 
ment, and  upon  stock  in  trade,  &c.,  a  sort  of  property 
very  uncertain  in  its  nature.  From  these  two  considera- 
tions, the  diminishing  value  of  the  property  and  the  mode 
of  payment  by  instalments,  I  am  of  opinion  the  trustees 
were  not  justified  in  any  great  indulgence,  for  it  was  evi- 
dent the  debtor's  inability  would  be  constantly  augment- 
ing. If  he  was  unable  to  pay  the  first  instalment,  he 
must  be  still  less  able  to  pay  the  sums  accumulated  from 
permitting  them  to  run  together.  The  cases  of  payment 
by  instalments  and  at  once  are  quite  different.  In  the 
latter  the  debtor  may  be  able  to  pay  that  sum  to-morrow, 
or  next  year ;  but  the  chance  of  receiving  money  by  in- 
stalments depends  upon  its  being  regularly  received. 
Therefore,  even  though  the  trustees  might  not  have  been 
under  the  necessity  of  exacting  from  the  husband  the 
money  on  the  precise  day,  yet  they  ought  not  to  have 
given  great  latitude.  They  were  hardly  justifiable  in 
permitting  two  instalments  to  become  due;  still  less 
three ;  still  less  four.  But  here  they  permit  him  to  re- 
main four  years  in  possession  without  receiving  a  shilling. 
That  is  evidence  he  was  not  prosperous :  it  did  not  turn 
out  as  well  as  he  expected.     It  might  be  supposed  that 
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he  was  running  in  debt  with  other  people.  The  trustees 
might  have  expected  a  controversy  with  the  creditors. 
They  ought  therefore  to  have  taken  some  step  for  the  se- 
curity of  the  infant  cestuis  que  trust,  particularly  when 
that  is  combined  with  the  other  circumstance  that  the 
property  was  diminishing  in  value."  And  his  Honor 
decreed  the  trustees  to  make  good  the  deficiency. 

A  testator  had  directed  the  money  arising  from  his 
rents  to  be  invested  by  his  executors  in  the  3  per  cent. 
Annuities  for  the  purpose  of  accumulation.  Arrears  were 
incurred  to  the  amount  of  1^500/^  and  from  the  tenor  of 
the  Master's  report  it  was  evident,  that,  by  the  employ- 
ment of  proper  means,  the  whole  of  the  arrears  might  have 
been  recovered.  The  executors  produced  no  evidence 
in  justification  of  their  conduct.  Sir  Thomas  Plumer 
said, ''  I  am  anxious  not  to  discourage  persons  from  act- 
ing as  executors  by  throwing  difiiculties  in  their  way,  and 
am  willing  to  make  every  proper  allowance ;  but  I  must 
not  forget  the  established  doctrine  of  this  Court.  If  per- 
sons accept  the  trust  of  executors,  they  must  perform  it ; 
they  must  use  due  diligence,  and  not  staffer  infants  to  he  in- 
jured by  their  negligence.  If  there  be  crassa  negligentia, 
and  a  loss  sustained  by  the  estate  ^  it  falls  upon  the  execu- 
tors. Here,  for  wantof  evidence,  I  cannot  say  that  all  this 
rent  could  not  have  been  recovered ;  and  I  am  reluctantly 
obliged  to  assume  that  no  exculpatory  evidence  could  be 
produced^  and  therefore  they  must  be  charged  with  these 
arrears.  Interest  upon  the  arrears  was  but  faintly  pressed 
for,  and  ought  not  to  be  given  (6)." 

An  executor  is  not  to  allow  the  assets  of  the  testator  to 

(6)  Tebbs  v.  Carpenter,  I  Mad.  290. 
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remain  outstanding  upon  personal  security  (c),  though  the 
debt  was  a  loan  by  the  testator  himself  on  what  he  con- 
sidered an  eligible  investment  (d).  And  it  will  not  justify 
the  executor^  if  he  merely  apply  for  payment  through  his 
attorney^  but  do  not  follow  it  up  by  instituting  legal  pro- 
ceedings (e). 

But  in  a  late  case  (/),  where  great  part  of  the  assets  was 
outstanding  on  Mexican  bonds,  and  the  executors  sold  in 
the  course  of  the  second  year  from  the  testator's  decease, 
it  was  held  by  Lord  Cottenham,  that,  if  executors  were 
bound  to  convert  the  assets  without  considering  how  far 
it  was  for  the  interest  of  the  persons  beneficially  entitled, 
there  would  of  necessity  be  always  an  immediate  sale,  and 
often  at  a  great  sacrifice  of  property ;  that  executors  were 
entitled  to  exercise  a  reasonaUe  discretion  according  to 
the  circumstances  of  the  particular  case.  The  will  had 
directed  the  trustees  to  convert  ''  with  all  convenient 
speed,"  but  this,  observed  his  Lordship,  was  the  ordinary 
duty  implied  in  the  office  of  every  executor. 

Money  outstanding  upon  good  mortgage  security  an 
executor  is  not  called  upon  to  realise  until  it  be  wanted 
in  the  course  of  administration  {g).  *^  For  what,'*  said 
Lord  Thurlow,  **  is  the  executor  to  do  ?  Must  the  money 
lie  dead  in  his  hands,  or  must  he  put  it  out  on  fresh  se- 
curities ?  On  the  original  securities  he  had  the  testator's 
confidence  for  his  sanction,  but  on  any  new  securities  it 
will  be  at  his  own  peril  (A) ". 

(e)  Lowson  v.  Copeland,  2  B.  C.  (/)  Buxton  v.  Buxton^  1  M.  & 

C.  166*  C.  80. 

(d)  Powell  V.  EvanSf  5  Ves.  (g)  Orr  ▼.  NewUm,  2  Cox, 
839;  and  see  Tebbs  v.  Carpenter,  274;  and  see  Howe  v.  Earl  of 
1  Mad.  298.  Dartmouth,  7  Ves.  150. 

(e)  Lowson  v.  Copeland,  ubi  sii-  (A)  Orr  v.  Newton,  2  Cox,  276. 
pra. 
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IL  As  to  the  safe  custody  of  the  chattel. 

Lord  Northington  once  observed, "  No  man  can  require 
or  with  reason  expect  that  a  trustee  should  manage  his 
property  with  the  same  care  and  discretion  that  he  would 
his  own  (i  )/*  but  the  maxim  has  never  failed,  when  men- 
tioned, to  incur  strong  marks  of  disapprobation.  A  trustee 
is  called  upon  to  exert  precisely  the  same  care  and  solici- 
tude in  behalf  of  his  cestui  que  trust  as  he  would  do  for 
himself ;  but  greater  measure  than  this  a  court  of  equity 
will  not  exact  (k). 

A  trustee,  in  an  old  case,  had  kept  40/.  of  trust  money 
in  his  house,  and  200/.  belonging  to  himself,  and  was 
robbed  of  both  by  his  servant,  and  he  was  held  not  to  be 
responsible  (/). 

An  administratrix  had  left  goods  with  her  solicitor  to 
be  delivered  to  the  party  entitled.  The  articles  were 
stolen,  and  the  Court  said  it  was  the  same  as  if  they  had 
been  in  the  custody  of  the  administratrix,  and  it  was  too 
hard  to  charge  her  with  the  loss  (m). 

If  the  subject  of  the  trust  be  money,  it  may  safely  and 
most  properly  be  deposited  in  some  responsible  banking- 
house  (n) ;  but  the  trustee  will  make  himself  liable  for 


(i)  Harden  v.  Parsons,  1  Ed. 
148. 

{k)  Morley  v.  Morley,  2  Ch. 
Ca.  2,  per  Lord  Nottingham; 
Janes  v.  Lewis,  2  Yes.  241,  per 
Lord  Hardwicke ;  Massey  v.  Ban- 
ner, 1  Jac.  &  Walk.  247»  per 
Lord  Eldon. 

(J)  Morley  v.  Morley,  nbi  su- 
pra; and  see  Jones  v.  Lewis,  2 
Yes.  241;  ex  parte  BeUhier, 
Amb.  220. 

(m)  Jones  v.  Lewis,  2  Yes.  240. 


(n)  Rowih  ▼.  HoweU,  3  Yes. 
565;  Jones  v.  Lewis,  2  Yes.  241, 
per  Lord  Hardwicke  ;  Adams  v. 
Claxton,  6  Yes.  226;  ex  parte 
Belchier,  Amb.  219,  per  Lord 
Hardwicke;  Attorney-General  v. 
Randall,  21  Yin.  534,  per  Lord 
Talbot ;  Massey  v.  Banner,  1  Jac. 
&  Walk.  248,  per  Lord  Eldon  ; 
France  v.  Woods,  Taml.  172; 
Lord  Dorchester  v.  Earl  of  Effing- 
ham, Id.  279. 
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the  failure  of  the  bank,  if  he  do  not  guard  against  his  own 
insolvency  by  paying  in  the  money  to  the  account  of  the 
trust  estate,  and  not  to  his  own  credit. 

A  receiver  transmitted  two  bills  to  a  banker  to  be 
placed  to  his  account,  and  in  each  bill  the  receiver's  own 
money  was  mixed  up  with  the  trust-fund.  The  bank 
failed,  and  Lord  Eldon  decreed  the  receiver  to  make  good 
the  loss.  *'  A  receiver,"  he  said,  *'  cannot  be  allowed  to 
say  he  is  transmitting  the  money  of  the  estate  as  such, 
if  he  permit  it  to  stand  with  his  own  money  to  his  own 
credit ;  for,  in  that  case,  if  any  intermediate  failure  of  the 
receiver  happen,  his  estate  gets  the  benefit  of  the  remit- 
tance, and  the  trust  estate  none.  Then,  on  the  failure  of 
the  bank,  I  will  not  permit  him  to  say  he  shall  not  suffer 
the  loss,  but  the  trust  estate  shall  suffer  it  (o)."  And  in 
the  more  recent  case  of  Massey  v.  Banner  (p),  where  A. 
and  B.  were  trustees  for  creditors,  and  C.  acted  for 
them  in  collecting  the  debtor's  estate,  and  paid  the 
assets  into  a  bank  to  his  own  account,  and,  on  the  failure 
of  the  bank,  A.  and  B.  filed  a  bill  against  C.  to  compel 
him  to  account  for  the  loss,  Lord  Eldon  said,  ''  C.  is 
liable  in  the  same  manner  as  other  persons  acting  as  trus- 
tees, executors,  receivers,  or  assignees ;  and  the  principle 
applying  to  all  these  classes  of  persons  is  properly  ex- 
pressed in  these  terms — That  the  Court  does  not  expect 
them  to  take  more  care  of  the  proporty  entrusted  to  them 
than  they  would  do  of  their  own.  If  a  receiver  of  the 
Court  undertake  to  receive  rents  in  the  country  he  can- 
not send  them  in  cash,  and  if  he  collect  them  in  paper, 
takipg  the  same  care  with  respect  to  it  as  a  reasonable 


(o)  Wren   v.    Kirion,    1 1   Ves.       Walker,  3  Mad.  73. 
377,  see  380;  and  see  Fletcher  v.  (p)  1  Jac.  &  Walk.  241. 
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attention  to  his  own  affairs  would  dictate  to  him  if  it  was 
for  himself,  if  he  remits  what  he  has  collected  by  the  best 
bills  he  can  find  by  the  same  means  that  would  be  rea- 
sonable if  it  were  on  his  own  account,  then  I  should  say 
that  it  would  be  very  difficult  to  charge  him,  for  he  has 
done  the  best  he  could  for  his  employers.  But  I  cannot 
persuade  myself  that  the  principle  is  satisfied,  unless  the 
result  is  as  beneficial  to  them  as  it  would  be  to  himself. 
If  an  assignee  pays  money  into  his  banker's  hands  as 
money  belonging  to  the  estate,  and  the  banker  fails,  the 
asisignee  is  undoubtedly  clear  from  the  loss ;  but  if,  in- 
stead of  distinguishing  it,  he  pays  it  all  in  to  his  own 
account,  then  it  is  his  account  there ;  there  is  nothing  like 
a  declaration  of  trust  of  it,  and  it  is  familiar  to  consider 
him  as  having  it  in  the  banker's  hands  for  himself,  making 
him  liable  for  it,  and  charging  him  with  interest  at  the 
rate  (since  the  late  statute)  of  20/.  per  cent.  I'his  is  be- 
cause, if  he  had  become  bankrupt,  it  would  have  gone  to 
the  credit  of  his  estate ;  for  it  is  clear  in  that  case,  that, 
if  the  bankers  had  any  account  with  him  by  way  of  set- 
off, that  set-off  would  affect  equally  his  money  and  the 
money  of  the  estate  paid  in  to  his  account :  they  have  no 
notice  that  it  belongs  to  the  estate :  the  account  is  between 
him  and  them.  The  same  has  been  the  case  with  ex- 
ecutors and  trustees ;  and  I  apprehend,  that,  for  the  safety 
of  mankind,  the  principle  must  be,  that,  if  you  desire  to 
deal  for  me  as  you  would  for  yourself,  it  must  be  so  that 
the  dealing  for  me,  if  unfortunate,  shall  not  be  more  so 
to  me  than  it  would  have  been  to  you,  if  it  had  been 
for  yourself.  In  the  case  of  the  assignee,  if  he  fails,  his 
estate  has  all  the  benefit  of  the  money  :  the  parties  for 
whom  he  acts  have  none :  he  does  not  therefore  deal  for 
them  as  he  would  for  himself.     Now,  what  is  this  case  ? 
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There  seems  to  have  been  the  same  course  of  dealing  be- 
tween C.  and  the  bankers  from  his  beginning  to  act  as 
collector  down  to  the  bankruptcy^  as  there  was  previous 
to  the  commencement  of  his  agency :  the  whole  account 
is  kept  with  himself^  and  though  he  did  not  draw  during 
the  latter  part  of  the  period,  yet  he  might  have  drawn 
as  freely  as  before  :  the  account  stood  in  the  same  way, 
and  it  seems  to  me  that  he  had  the  same  authority  and 
control  over  it.  See  what  the  consequence  is  :  if  he  had 
paid  the  sums  in  question  to  the  account  of  the  trust 
estate,  and  the  bankers  had  then  become  bankrupts,  un- 
doubtedly the  trustees  would  have  been  entitled  to  prove 
the  sum  against  them.  Even  now  that  it  is  standing  in 
his  name,  the  trustees  might  be  entitled  to  prove  it  by  his 
confession  that  it  belonged  to  the  trust  estate,  and  then 
they  would  be  in  the  same  situation.  But  this  will  not 
be  a  ground  for  discharging  him,  unless  it  be  laid  down 
that  the  liability  of  a  trustee  shall  depend  on  his  being 
solvent ;  for,  if  he  were  capable  of  becoming  a  bankrupt, 
his  assignees  would  take  the  debt  due  from  the  bankers, 
or,  if  he  were  to  die  insolvent,  it  would  be  part  of  his 
assets ;  and,  in  either  case,  the  trust  estate  would  not  have 
the  benefit  of  the  proof."  His  Lordship  therefore  held 
that  C.  was  responsible. 

And  a  trustee  must  not  lodge  the  money  in  such  a 
manner  as  to  put  it  out  of  his  oztn  control,  though  it  be 
not  under  the  control  of  another.  White,  a  receiver,  in 
order  to  induce  Adams  and  Burlton  to  become  his  sure^ 
ties,  entered  into  an  arrangement  with  them,  that  the 
rents,  as  received,  should  be  deposited  in  a  bank  in  the 
joint  names  of  the  sureties,  and  that  all  drafts  should  be 
in  the  handwriting  of  Anderson,  who  was  Adams's  part- 
ner, and  should  be  signed  by  White.     An  account  was 
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opened  upon  this  footing :  the  bank  failed  ;  and  a  consi- 
derable loss  was  incurred.     Sir  J.  Leach  held  that  the 
receiver  and  his  sureties  were  not  to  be  answerable  {q), 
but  his  Honor's  decision  was  reversed  on  appeal  by  the 
Lord  Chancellor  (r),    and  the  reversal  was  afterwards 
affirmed  on  the  final  appeal,  by  the  House  of  Lords  (s). 
On  the  latter  occasion  Lord  Brougham  observed,  ''  It  is 
clearly  the  duty  of  a  receiver,  as  an  officer  of  the  Court, 
to  keep  in  his  own  hands  the  control  over  the  fund.    It  is 
admitted,  that,  if  he  had  parted  altogether  with  that  con- 
trol, he  would  have  been  answerable,  whether  the  loss 
actually  incurred  could  be  traced  to  and  connected  with 
that  severance  and  that  want  of  power  over  the  fund  or 
not.  Does  it  make  any  difierence,  that,  instead  of  entirely 
parting  with  the  control,  he  gave  a  veto  on  all  his  deal- 
ings with  it  to  a  mere  stranger  ?     Anderson  was  wholly 
unknown  to  the  Court,  which  reposed  its  confidence  in 
its  own  officer,  and  looked  only  to  him :  the  acts  of  a 
stranger  it  had  no  power  over,  and  could  in  no  respect 
control.   Consider  the  position  of  the  fund,  had  a  .sudden 
run  come  upon  the  bank.   White,  on  hearing  it,  would  be 
bound,  in  the  discharge  of  his  official  duty,  instantly  to 
draw  the  whole  balance,  and  put  it  in  a  place  of  greater 
safety  ;  but  the  arrangement  which  he  had  made  prevented 
him  from  doing  this  without  the  concurrence  of  Anderson, 
who  lived  at  some  distance,  and  who,  even  had  he  lived  in 
the  same  town,  might  have  been  absent,  or  unable  from  ill- 
ness to  act,  and  who,  had  he  been  both  on  the  spot  and 
able  to  write  the  cheques,  might  have  been  unwilling  and 


(q)  Sahffay  v.  Sahoay^  4  Russ.  (r)  2  R.  &  M.  215. 

60.  («)  Id.  220. 
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refused.  He  ntight  have  been  disposed  to  court  the  fa- 
vour of  his  bankers  at  the  risk  of  the  estate ;  he  might 
have  drawn  all  his  own  money  out,  and  recompensed  the 
banker  by  leaving  that  of  the  receivership,  and  this  without 
incurring  the  least  risk  himself;  for  he  was  not  surety,  nor 
in  any  way  bound  either  to  the  Court  or  the  receiver. 
Let  us  ask  ourselves  how  any  individual  would  like,  dur- 
ing a  run  upon  his  banker,  to  have  his  hand  para- 
lysed by  such  a  veto  as  was  given  to  Anderson  ?  What 
anxiety  would  he  feel  during  the  delay  that  must  elapse 
in  the  interval  between  the  run  beginning  and  the  mes- 
senger returning  with  the  cheques  filled  up  for  his  sig- 
nature !  Is  a  receiver  entitled  to  place  the  custody  or 
administration  of  the  fund  in  a  situation  which,  in  the  case 
of  any  individual  dealing  with  his  own  estate,  would  be 
the  source  of  such  anxiety  ?  No  person  in  his  own  case 
would  make  such  an  engagement  without  extreme  neces- 
sity or  ample  equivalent ;  and  the  least  that  can  be  re- 
quired by  the  Court  of  its  officers  is  that  degree  of  dili- 
gence and  care  which  any  man  would  use  in  the  conduct 
of  his  own  affairs  (t)." 

In  a  case  before  Sir  A.  Hart,  in  Ireland,  an  executor 
was  held  to  be  justified,  though  he  had  placed  the  assets 
in  a  bank  so  as  to  be  under  the  control  of  the  co-executor. 
The  money  was  entered  in  the  books  to  the  Joint  account 
of  the  co-executors,  but  the  bank  was  in  the  habit  of  an- 
swering the  cheques  of  either  co-executor  singly.  "  It  is 
the  custom  of  bankers,''  said  Lord  Chancellor  Hart,  '*  that 
what  is  deposited  by  one  to  the  joint  accoujit  may  be 
withdrawn  by  the  cheque  of  the  other ;  and,  for  conveni- 
ence of  business,  it  is  necessary  this  risk  should  be  in- 

(0  MS. 
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curred^  for  it  would  be  very  hard  to  transact  business  if 
every  cheque  should  be  signed  by  all  the  executors.  Thq 
mode  in  which  the  account  has  been  kept  brings  it^  in 
effect,  I  admit,  almost  to  the  same  thing  as  paying  it  di- 
rectly to  the  co-executor ;  but  each  executor  has  full 
dominion,  and  may  deal  with  the  general  fund  as  he  thinks 
proper,  without  making  his  co-executor  chargeable  for  a 
devastavit  (ti)/'  However,  his  Lordship  admitted  that 
''  if  there  were  any  fraud  or  collusion,  wilful  default,  or 
gross  neglect,  or  if  the  executor  had  any  reason  to  put 
a  stop  to  the  mismanagement  by  the  co-executor,  the 
case  would  be  altered  (x).**  But  even  with  this  quali- 
fication the  doctrine  is  so  contrary  to  the  principle  of 
other  cases  that  no  trustee  or  executor  could  be  advised 
to  rely  upon  it  in  practice. 

IIL  Where  the  trust  money  cannot  be  applied,  either 
immediately  or  by  a  short  day,  to  the  purposes  of  the 
trust,  it  is  the  duty  of  the  trustee  to  make  the  fund  pro- 
ductive to  the  cestui  que  trust  by  the  investment  of  it  on 
some  proper  security. 

It  was  the  opinion  of  Lord  Northington  that  a  trustee 
might  be  justified  in  lending  on  personal  credit.  *^  The 
true  touchstone,"  he  said,  '*  by  which  the  case  is  to  be 
tried  is,  whether  the  trustee  has  been  guilty  of  a  breach 
of  trust  or  not.  If  he  has  been  guilty  of  a  gross  negli- 
gence, it  is  as  bad  in  its  consequences  as  a  fraud,  and  is  a 
breach  of  trust.  The  lending  money  on  a  note  is  not  a 
breach  of  trust,  without  other  circumstances  crassas  negli-- 
gentias  (y)."  But  the  case  from  which  this  dictum  is  taken 

(ti)  KUbet  y.  Sneyd^   2  Moll.  (y)  Harden  v.  Parsons,  1  Ed. 

186;  see  200,  213.  148. 

(x)  Id.  203,  213. 

X 


306 


THE  DUTIES  OF  TRUSTEES  OF 


\jCa.  XVI. 


has  been  called  by  Lord  Eldon»  from  the  extraordinary  doc- 
trines contained  in  it,  '*  a  curious  document  in  the  history 
of  trusts  (z)  ;"  and  certainly  it  is  now  indisputably  settled 
that  a  trustee  cannot  lend  on  personal  security  (a).  Lord 
Hardwicke  said, ''  a  promissory  note  is  evidence  of  a  debt, 
but  no  security  for  it  (6) ;"  and  Baron  Hotham  observed, 
that  ''  lending  on  personal  credit  for  the  purpose  of  gain- 
ing a  larger  interest  was  a  species  of  gaming  (c)  ; "  and 
Lord  Kenyon  said,  that  **  no  rule  was  better  established 
than  that  a  trustee  could  not  lend  on  mere  personal  secu- 
rity, and  it  ought  to  be  rung  in  the  ears  of  every  one 
who  acted  in  the  character  of  trustee  {d)"  And  it  will  not 
alter  the  case  that  the  money  is  lent  on  the  Joint  security 
oi  several  obligors  {e). 

Of  course  a  trustee  may  lend  on  personal  security, 
where  he  is  expressly  empowered  to  do  so  by  the  instru- 
ment creating  the  trust  (/).  But  no  such  authority  is 
communicated  by  a  direction  to  place  out  the  money  at 
interest  at  the  trustee's  discretion  {g),  or  on  such  good 
security  as  the  trustee  can  procure,  and  may  think 
safe  (A).     And  if  joint  trustees  be  empowered  to  lend  on 


(2)  Waliker  v.  Symonds^  3  Sw. 
62. 

(a)  Adye  v.  FeuiUeteau^  1  Cox, 
24  ;  Holmes  v.  Dringt  2  Cox,  1 ; 
Terry  v.  Terry,  Pr.  Ch.  273; 
Ryder  v.  BieheraUm^  cited  Har- 
den V.  Parsons,  1  Ed.  149,  note 
(a);  and  more  fully  Walker  v. 
Symondsy  3  Sw.  80,  note  (a); 
Vigrase  v.  Binfield,  8  Mad.  62; 
Walker  y.  Symonds,  3  Sw.  63 ; 
Kebk  V.  Thompson,  3  B.  C.  C. 
112;  Wilkes  v.  Steward,  Coop.  6 ; 
Lofft,  492;    and    see   Pocock  v. 


Reddington,  5  Yea.  799 ;  CoUis  v. 
CoUis,  2  Sim.  365. 

(b)  Ryder  v.  Bickerton,  cited 
Walker  v.  Symonds,  3  Sw.  81, 
note  (a). 

(e)  Adye  v.  FeuiUeleau,  1  Cox, 
25. 

{d)  Holmes  ▼.  Bring,  2  Cox,  1. 

{e)  S.  C. 

(J)  See  Forbes  ▼.  Ross,  2  B.  C. 
C.  430;  S.  C.  2  Cox,  113. 

(g)  See  Pocock  v.  Reddington,  5 
Ves.  794. 

(Jh)  Wilkes  y.  Steward,  Coop.  6. 
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personal  security,  they  may  not  lend  to  one  of  themselves, 
for  the  settlor  must  be  taken  to  rely  upon  the  united  vigi- 
lance of  all  the  trustees  with  respect  to  the  solvency  of 
the  borrower  (i). 

And  where  the  trustees  of  a  sum  of  money  for  A.  for 
life,  remainder  to  her  children,  were  authorised  by  the  set- 
tlement to  lend  the  trust  fund  upon  real  or  personal  secu- 
rity  as  should  be  thought  good  and  sufficient,  and  the 
trustees  lent  it  to  a  person  in  trade  whom  A.  had  mar- 
ried, and  the  money  was  lost,  they  were  made  respon- 
sible for  the  amount.  Sir  William  Grant  said, ''  The  autho- 
rity did  not  extend  to  an  accommodation  :  it  was  evident 
the  trustees  had,  upon  the  marriage,  been  induced  to 
accommodate  the  husband  with  the  sum,  which  they  had 
no  power  to  do  (A:)."  But  where  the  trustees  were  empow- 
ered to  lend  money  to  the  husband  on  his  personal  secu- 
rity, to  be  used  by  him  in  business,  and  the  trustees  ad- 
vanced 600/.  to  the  husband,  and  he  became  insolvent, 
and  the  trustees  received  a  dividend  of  70/.,  and  they  after- 
wards lent  this  sum  to  the  husband  on  his  recommencing 
business  upon  the  security  of  his  bond,  and  the  money 
was  lost.  Sir  L.  Shadwell  held  that  the  trustees  were  not 
to  be  punished  for  the  discretion  they  had  exercised,  for 
it  did  not  follow,  that,  if  a  person  once  became  insolvent, 
he  was  never  again  to  be  trusted  (/)• 

Upon  a  marriage  the  wife's  portion  was  settled  upon 
the  intended  husband  and  wife  for  their  respective  lives, 
remainder  to  the  issue,  and  a  power  was  given  to  the  trus- 
tees to  "  call  in  and  lay  out  the  money  at  greater  interest 

(f) V.    Walker,  5    Russ.  33. 

7;  and  see  SUckney  ▼.  Sewell,  1  (I)   Burt  v.  Ingram,  15  July, 

M.  &  C.  14.  1835.  V.  C.  MS. 

{k)  LangsUm  v.  OlUvani,  Coop. 
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if  they  could.**  The  trustees  sold  out  stock  to  the  amount 
of  400/.^  and  laid  it  out  in  the  purchase  of  an  annuity  for 
one  life^  and  had  the  life  insured.  Lord  Manners  said 
the  purchase  of  the  annuity  was  not  a  proper  disposition 
of  a  trust-fund  settled  as  this  was  (m). 

If  trustees  be  authorised  to  invest  in  stock  or  real  se- 
curity^ and  they  lend  on  personal  security,  and  the 
money  is  lost,  they  shall  be  answerable,  not  for  the  amount 
of  the  stock  which  might  have  been  purchased,  but  for 
the  principal  money  lost.  If  real  security  had  been  taken, 
the  principal  only  would  have  been  forthcoming  to  the 
trust,  and  the  want  of  real  security  is  all  that  is  imputa- 
ble to  the  trustees  (»). 

A  trustee  may  not  invest  the  trust-fund  in  the  stock  of 
any  private  company,  as  South  Sea  Stock,  Bank  Stock, 
&c.,  for  the  capital  depends  upon  the  management  of  the 
governors  and  directors,  and  is  subject  to  losses.  The 
South  Sea  Company,  for  instance,  might  trade  away  their 
whole  capital,  provided  they  kept  within  the  terms  of 
their  charter  (o).  '^  Bank  stock,"  said  Lord  Eldon, ''  is 
as  safe,  I  trust  and  believe,  as  any  government  security ; 
but  it  is  not  government  security,  and  therefore  this 


(wi)  Fitzgerald  v.  Pringle,  2 
MoU.  534. 

(n)  Marsh  v.  Hunter,  6  Mad. 
295. 

(o)  Trafford  v.  Boehm,  3  Atk. 
440,  see  444;  MiUs  v.  Mills, 
stated  infra,  p.  313 ;  A  die  v.Fenni' 
Utteau,  cited  Hancom  v.  Alien,  2 
Dick.499y  note.  The  reporter  speaks 
in  the  last  case  of  South  Sea  ^n- 
nuities ;  but  no  doubt  the  invest- 
ment had  been  made  in  South  Sea 


Stock.  In  Trafford  v.  Boehm  the 
investment  had  been  in  Sooth  Sea 
Stock,  but  the  reporter  cites  the  case 
by  a  similar  mistake  as  one  of  invest- 
ment  in  South  Sea  Annuities,  For 
the  difference  between  the  two,  see 
Trafford  v.  Boehm,  3  Atk.  444. 
Adie  v.  FenniUUeam,  or  more  cor- 
ectly,  FeutUeteau,  has  been  exa- 
mined in  the  Registrar's  Book,  but 
the  point  does  not  appear. 
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Court  does  not  lay  out  or  leave  property  in  Bank  stock ; 
and  what  this  Court  will  decree  it  expects  from  trustees 
and  executors  (p).** 

With  respect  to  investments  upon  Tnortgage^  Lord  Har- 
court  said^  "  The  case  of  an  executor's  laying  out  money 
without  the  indenmity  of  a  decree,  if  it  were  on  a  real  secu- 
rity and  one  that  there  was  no  ground  at  the  time  to  suspect, 
had  not  been  settled ;  but  it  was  his  opinion  the  executor, 
under  such  circumstances,  was  not  liable  to  account  for 
the  loss  (y)  ".  And  Lord  Hardwicke  (r),  and  Lord  Alvan- 
ley  {s),  appear  likewise  to  have  held  that  a  trustee  or  ex- 
ecutor would  be  justified  in  laying  out  the  trust-fund 
upon  well  secured  real  estates.  But  at  the  present  day, 
when  there  is  such  a  facility  of  investing  upon  govern- 
ment security  through  the  medium  of  the  public  funds, 
a  trustee  or  executor  could  scarcely  be  advised  to  make 
an  investment  upon  mortgage  where  no  authority  was  ex- 
pressly given  him.  The  practice  of  the  Court,  which 
ought  to  regulate  the  conduct  of  trustees,  is  now  clearly 
established.  Upon  application  to  Lord  Thurlow  to  have 
part  of  a  lunatic's  estate  invested  upon  landed  security,  his 
Lordship  said,  **  Though  he  felt  perfectly  convinced  by 
what  was  stated  to  him  that  the  security  was  unexception- 
able, yet  he  would  not  permit  such  a  precedent  to  be  made. 
In  latter  times  the  Court  had  considered  it  as  improper  to 
invest  any  part  of  the  lunatic's  estate  upon  private  secu- 
rity (#)•"     And  Sir  John  Leach  refused  a  similar  appli- 

(jp)  Howe  V.  Earl  of  Dartmouth^  1  Dick.  126. 
7  Ves.  150.  («)  Pocock    v.    Reddington,  5 

{q)  Brown  v.   LUUm,  1  P.  W.  Ves.  800. 
141.  {t)  Ex  parte  Cathorpe,   1  Cox, 

(r)  Knight  v.  Earl  of  Plymouth,  182;  Ex  parte  EUice,  Jac.  234. 
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cation  with  reference  to  the  money  of  infants,  at  the 
same  time  expressing  his  surprise  that  any  precedent  could 
have  been  produced  to  the  contrary  (ji). 

Trustees  may,  as  they  generally  are,  be  expreisly  em- 
powered to  invest  on  real  security ;  but  even  then  they  must 
be  careful  not  to  advance  more  than  two-thirds  of  the  real 
value  of  the  estate,  if  it  he  freehold  land  {x) ;  or  if  the 
property  consist  of  houses,  or  be  otherwise  of  a  fluctuating 
or  deteriorating  character,  they  would  not  be  justified  in 
advancing  so  much  (y).  They  are  also  precluded  from 
lending  on  mortgage  to  one  of  themselves  {z). 

Where  trustees  are  expressly  authorised  to  lend  on  real 
securities  in  England,  Wales,  or  Great  Britain,  they  are 
now  empowered  by  Act  of  Parliament  to  lend  on  real  se- 
curities in  Ireland  (a).  But  the  2nd  section  enacts  that 
all  loans  in  which  any  minor,  unborn  child,  or  person  of 
unsound  mind  is  interested,  shall  be  made  by  the  direction 
of  the  Court  of  Chancery  or  Exchequer,  such  direction 
to  be  obtained  in  any  cause  upon  petition  in  a  summary 
way.  And  the  4th  section  provides,  that  every  such  loan 
shall  be  made  with  the  consent  of  the  person  or  persons, 
if  any,  whose  consent  may  be  required  as  to  the  invest- 
ment of  such  money  upon  real  securities  in  England, 
Wales,  or  Great  Britain,  such  consent  to  be  testified  in 
the  manner  required  by  the  trust.  And  by  the  5th  sec- 
tion it  is  declared,  that  the  provisions  of  the  act  shall  not 

(tt)   Norbury    v.    Norbury,    4  C.  8. 
Mad.  191 ;  and  see  Widdowson  v.  (y)  S.  C, 

Ducki  2Mer.  494;  Ex  parte  John-         («)  S.C;    and  see v. 

sont  1  Moll.  128  ;  Ex  parte  Ridge-  Walker,  5  Russ.  7. 

way,  1  Hog.  309.  (a)  4  &  5  Gul.  4,  c.  29. 

(«)  Stichney  v.  Sewell,  1  M.  & 
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apply  to  any  case  in  which  the  trust  contains  an  express 
restriction  against  investment  on  securities  in  Ireland. 

In  the  absence^  then,  of  any  express  power^  the  only  un* 
objectionable  investment  is  in  one  of  the  Government  or 
Bank  Annuities  ;  for  here,  as  the  directors  have  nothing 
to  do  with  the  principal,  but  merely  superintend  the  pay- 
ment of  the  dividends  and  interest  till  such  time  as  the 
government  may  pay  off  the  capital,  it  is  not  in  their 
power,  by  mismanagement  or  speculation,  to  hazard  the 
property  of  the  shareholder  (&)•  And  of  the  Government 
or  Bank  Annuities,  the  one  which  the  Court  has  thought 
proper  to  adopt  is  the  Three  per  cent.  Consolidated  Bank 
Annuities,  the  fund,  from  its  low  rate  of  interest,  the  least 
likely  to  be  determined  by  redemption  (c).  Let  a  trustee 
who  has  money  in  hand  which  he  ought  to  render  pro- 
ductive invest  it  on  this  security,  at  the  same  time  exe- 
cuting a  declaration  of  trust,  that  in  the  event  of  his 
bankruptcy  or  insolvency  the  fund  may  be  identified,  and 
he  has  done  his  duty,  and  will  not  be  answerable  for  any 
subsequent  depreciation  {d). 

In  the  report  of  Hancom  v.  Allen  {e)  it  is  said,  **  the 
trust  money  had  been  laid  out  by  the  trustees  in  funds 
which  sunk  in  their  value,  without  any  malajides ;  but  the 
same  not  being  laid  out  in  the  fund  in  which  the  Court 


(Ji)  Trafford  v.  Boehm,  3  Atk. 
444,  per  Lord  Hardwicke. 

(c)  See  Howe  v.  Earl  of  Dart- 
motUhf  7  Ves.  151. 

(jd)  Bird  ▼•  Lochey^  2  Vern. 
744,  4th  point;  Ex  parte  Cham- 
fnon,  dted  Franklin  ▼.  Frith,  3 
B.  C.  C.  484 ;  PoweU  v.  Evans, 


5  Ves.  841,  and  Howe  v.  Earl  of 
Dartmouth,  7  Ves.  150;  Knight 
V.  Earl  of  Plymouth,  1  Dick.  126, 
per  Lord  Hardwicke;  Peat  v. 
Crane,  cited  Hancom  v.  Allen,  2 
Dick 499,  note;  Hollands. Hughes, 
16  Ves.  114,  per  Sir  W.  Grant, 
(e)  2  Dick.  498. 
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directs  trust  money  to  be  laid  out^  the  trustees  were  or- 
dered to  account  for  the  principal  and  pay  it  into  the 
Bank,  and  then  that  it  should  be  laid  out  in  Bank  Three 
per  cent.  Annuities."  It  might  be  inferred  from  this  state- 
ment, that,  if  a  trustee  invest  in  any  other  government 
security  than  the  Three  per  cent.  Consols,  the  Court 
would  hold  him  accountable  for  any  loss  by  a  fall  of  the 
stock ;  but  such  a  doctrine  would  be  extremely  severe 
against  trustees,  and  the  case  as  extracted  from  the  Regis- 
trar's book  is  no  authority  for  such  a  proposition.  Tho- 
mas Phillips,  a  trustee  of  1,500/.,  instead  of  investing 
the  money  in  a  purchase  of  land  or  some  sufficient  secu- 
rity as  required  by  the  trust,  advanced  it  to  his  brother, 
John  Phillips,  a  banker,  without  taking  any  other  pre- 
caution than  accepting  a  inmple  acknowledgment  of  the 
receipt.  John  Phillips  continued  to  pay  interest  upon 
the  mcmey  for  some  time,  but  eventually  became  insol- 
vent, and  the  fund  was  lost.  The  Court  was  compelled 
under  these  circumstances  to  call  upon  the  trustee  to 
make  good  the  amount. 

Where  successive  estates  are  limited,  the  scale  should 
of  course  be  held  evenly  as  between  all  parties,  and  the 
tenant  for  life  should  not  be  allowed,  by  an  investment  on 
a  security  less  safe  or  less  permanent  than  the  usual  one, 
and  therefore  yielding  to  the  present  holder  an  increased 
rate  of  interest,  to  advance  himself  at  the  expense  of  the 
remainder-man.  Upon  this  principle,  if  a  testator's 
estate  consist  of  Bank  Stock,  Long  Annuities,  or  other 
fund  either  not  a  government  security  or  not  of  the 
most  permanent  character,  the  Court,  as  soon  as  its  ob- 
servation is  attracted  to  the  circumstance,  invariably  di- 
rects a  conversion  of  such  estate  into  Three  per  cent.  Bank 
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Annuities  (/).  Even  Four  per  cent,  and  Five  per  cent. 
Bank  Annuities^  as  more  liable  to  the  chance  of  redemp- 
tion, are  ordered  to  be  similarly  converted  (g).  It  follows 
that  trustees,  who  must  be  guided  by  the  conduct  of  the 
Court,  are  bound,  where  successive  interests  are  limited, 
to  invest  in  the  Three  per  cent.  Bank  Annuities,  and  in 
that  fimd  exclusively. 

Where  a  tenant  for  life  has  been  wrongly  in  possession 
of  the  dividends  of  a  stock  which  ought  to  have  been 
converted,  he  will  be  accountable  to  the  remainderman  for 
the  surplus  of  his  receipts  beyoiid  the  income  he  would 
have  received  had  the  fund  been  properly  invested  (A). 
Should  the  tenant  for  life  be  insolvent,  the  executors  of  the 
testator  would  probably  be  decreed  to  make  compensation 
to  the  suffering  party ;  but  Lord  Eldon  said,  he  would 


(/)  Howe  V.  Earl  of  Dart- 
wMuthf  7  Ves  137;  and  the  cases 
cited  lb.  John  Morris  devised  and 
bequeathed  all  his  freeholds,  lease- 
holds, and  all  his  ready  money, 
stocks  in  the  public  funds,  goods, 
chattels,  and  effects,  and  all  other  his 
real  and  personal  estate,  to  three 
trustees,  their  heirs,  executors,  and 
administrators,  upon  trust  to  pay  the 
rents,  issues,  and  profits  of  the  free- 
holds and  leaseholds,  and  the  divi- 
dends, interest,  and  income  of  his 
money  in  the  funds  and  other  his 
said  personal  estate,  unto  Eliza  for 
life,  with  remainders  over.  The 
testator  died  possessed  of  certain 
leaseholds  and  of  shares  in  Bank 
stock.  The  income  of  tlie  lease- 
holds and  the  Bank  stock  was  for 
some  time  paid  to  the  tenant  for  life. 


A  bill  was  afterwards  filed  by  those 
entitled  in  remainder,  and  the  Vice- 
Chancellor  held,  that  there  was 
no  intention  to  devise  any  part  spe- 
cifically ;  that  the  Bank  stock 
must  be  sold,  not  on  the  general 
ground  only,  but  also  because  it 
depended  on  the  wording  of  the 
orders  of  the  directors  to  whom  the 
bonuses  should  go;  that  so  much 
as  the  tenant  for  life  had  received 
beyond  what  she  was  entitled  to, 
must  be  refunded.  Mills  v. 
Mf7^,  July  22nd,  1835.  MS. 

{g)  Howe  V.  Earl  of  Dartmouth, 
7  Ves.  151,  per  Lord  Eldon; 
Powell  V.  Cleaver,  and  other  cases, 
cited  Id.  142. 

{h)  Howe  V.  Earl  of  Dartmouth, 
7  Ves.  187,  see  150,.  151;  MiUs 
Milk,  supra. 
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not  state  what  the  Court  would  do  in  such  a  case,  for  it 
depended  on  many  circumstances  (i).  But  in  the  sub- 
sequent case  of  Dimes  v.  Scott  (k),  where  the  executors 
were  expressly  directed  to  convert  the  testator's  personal 
estate  into  money,  and  invest  the  proceeds  in  government 
or  real  securities  in  trust  for  A«  for  life,  remainder  to  B., 
and  the  executors  for  eleven  years  permitted  A.  to  re- 
ceive 10  per  cent,  interest  upon  an  Indian  loan,  it  was 
held  they  were  chargeable  with  the  diff^ence  between 
the  10  per  cent,  interest  they  had  wrongfully  paid, 
and  the  interest  that  would  have  resulted  from  a  conver- 
sion into  Three  per  cent.  Consols  at  the  expiration  of 
one  year  from  the  testator's  decease. 

If  any  stock,  other  than  Three  per  cent.  Consols,  be  spe- 
cifically devised  to  A.  for  life,  remainder  to  B.,  in  that  case 
the  Court  has  no  power  to  direct  a  conversion  into  Three 
per  cent.  Consols ;  and  a  power  of  varying  the  securities 
expressly  given  to  the  executors  will  make  no  difference  in 
this  respect,  for  the  testator  is  held  to  have  given  them 
the  authority,  not  vnth  the  intention  of  varying  the  re- 
lative rights  of  the  legatees,  but  merely  with  the  view  of 
adding  security  to  the  property  (/)• 

A  testator  gave  the  residuary  estate  to  executors  upon 
trust  to  pay  the  annual  produce  to  A.  for  life  in  equal 
portions  at  Lady-day  and  Michaelmas-day,  and  after  hb 
decease  in  trust  for  other  purposes.  A  motion  was  made 
that  the  executors  might  invest  a  sum  in  their  hands  in  the 
Three  per  cent.  Bank  Annuities,  but  it  was  objected  that 
the  dividends  of  this  stock  were  payable  in  January  and 


(t)  See  Howe  v.  Earl  of  Dart-         {k)  4  Russ.  195. 
moHlhy  7  Ves.  150 ;    Holland  v.  {I)  Lord  v.    Godfrey^  4  Mad. 

/%Am,  leVcs.  114.  455. 
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July,  whereas,  if  the  money  were  laid  out  in  the  Three  per 
cent.  Reduced  Annuities,  the  dividends  would  be  payable 
at  the  time  directed  by  the  testator ;  and  Sir  John  Leach 
made  the  order  accordingly  (m). 

A  mortgage  tnaj  produce  a  higher  rate  of  interest  than 
an  investment  in  the  Three  per  cent.  Consols ;  but  in  this 
case  the*  advantage  does  not  arise  from  the  inferior  na- 
ture of  the  security  as  in  the  instance  of  Bank  Stock, 
nor  from  any  perishable  or  redeemable  quality  as  in  the 
instance  of  the  Long  Annuities  or  the  Four  per  Cents. ; 
the  Court,  therefore,  will  not  permit  the  mortgage  to  be 
called  in  without  a  previous  inquiry  by  the  Master  whether 
it  will  be  for  the  benefit  of  all  the  parties  interested  (n). 

And  where  a  testator  dies  in  India,  and  neither  the 
frmd  nor  the  parties  entitled  to  it  are  under  the  jurisdic- 
tion of  the  Court  of  Chancery,  it  is  not  the  duty  of  the 
executor  to  transmit  the  assets  to  England  to  be  invested 
in  the  Three  per  cent.  Consols,  but  he  may  invest  the  pro- 
perty in  the  securities  of  the  East  India  Company,  and 
the  tenant  for  life  will  be  entitled  to  the  dividends  or  in- 
terest, though  to  the  amount  of  10  or  12  per  cent.  If 
the  parties  return  to  England,  and  so  come  under  the 
jurisdiction  of  the  Court,  the  fund  may  then  be  brought 
over  at  the  instance  of  the  remainderman,  and  the  tenant 
for  life  must  submit  to  the  consequential  reduction  of  his 
income  (o). 

If  trustees  or  executors  be  directed  by  the  will  to 
convert  the  testator's  property  and  invest  it  in  govern- 
ment or  real  securities,  they  will  be  answerable  for  the 


(m)  Caldecoit  v.   Caldecott,    4     mouth,  7  Ves.  150. 
Mad.  189.  (o)  Holland  v.  Hughes,  16  Ve6. 

(n)  See  Howe  v.  Earl  of  Dart-      1 1 1 ;  ^.  C.  3  Mcr.  685. 
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amount  of  stock  which  might  have  been  purchased  at  the 
period  the  conversion  should  have  been  made  (p). 

If  the  trust-fund  be  standing  out  on  a  proper  security, 
and  the  trustee  call  it  in  for  no  purpose  connected  with 
the  trust,  and  therefore  in  dereliction  of  his  duty,  he  will 
be  compellable,  at  the  option  of  the  cestuis  que  trust ,  either 
to  replace  the  specific  stock,  or  to  account  for  the  proceeds 
of  the  sale  (g)  with  interest  at  5  per  cent.  (r).  But  in  a 
case  where  the  trustee  did  not  seek  to  make  any  thing 
himself,  but  was  honourably  unfortunate  in  yielding  to  the 
importunity  of  one  of  the  cestuis  que  trust,  it  was  held  by 
Sir  A.  Hart,  that,  although  the  trustee  was  bound  to  re- 
place the  specific  stock,  the  cestuis  que  trust  should  not 
have  the  option  of  taking  the  proceeds  with  interest  (s). 
If  the  trustee  become  bankrupt,  the  cestuis  que  trust 
may  at  their  option  prove  for  the  proceeds  with  interest, 
or  for  the  price  of  the  specific  stock  at  the  date  of  the 
commission  (t). 

We  may  conclude  this  section  with  the  general  re* 
mark,  that  trustees  would  not  be  justified  in  making  any 
investment  that  would  subject  the  trust^money  to  the 
power  or  control  of  any  one  of  the  trustees  singly ;  they 
could  not,  for  instance,  lay  out  the  fund  upon  India 
bills,  (supposing  such  a  security  were  warranted  by  the 
settlement,)  if  made  payable,   not  to  all   the  trustees 


(jpi)  Hockley  V.  Banstocky  1  Russ.  (r)  CrackeU  v.  Bethune,  1  J.  & 

141 ;  Dimes  v.  Scott,  4  Russ.  195.  W.  586 ;  Mosley  v.  Ward,  1 1  Ves. 

{q)  Bostock  V.  Blakeney,  2  B.  C.  581 ;  Pocock  v.  Redditu^,  5  Ves. 

C.  653 ;  Ex  parte  Shakeshaft,  3  794 ;  Piety  v.  Stace,  4  Yes.  620. 

B.  C.  C.  197;  O'Brien  v.  O'Brien,  («)  O'Brien  v.  O'Brien,  1  MoU. 

1  Moll.  533,  per  Sir  A.  Hart ;  533. 

Raphael  V.  Boehm,  11  Ves.  108,  (0  Ex  parte  Shakeshaft,  3  B. 

per  Lord  Eldon.  C.  C.  197. 
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in  their  joint  capacity^  but  to  one  of  the  trustees  indi- 
vidually (u). 

IV.  Of  the  due  application  of  the  trust*fund  to  the 
purposes  of  the  trust. 

1.  It  is  incumbent  upon  the  trustee  to  ascertain^  before 
he  parts  with  the  possession  of  the  property,  who  are  the 
parties  legally  entitled  to  it.  If  through  any  misappre- 
hension on  the  part  of  the  trustee  the  trust-money  find 
its  way  into  a  channel  not  authorized  by  the  terms  of  the 
trust,  he  will  be  held  personally  responsible  for  the  mis- 
application to  the  parties  who  can  establish  a  better 
claim.  *'  I  have  no  doubt/'  said  Lord  Redesdale  upon 
one  occasion,  ''the  executors  meant  to  act  fairly  and 
honestly,  but  they  were  misadvised ;  and  the  Court  must 
proceed,  not  upon  the  improper  advice  under  which  an 
executor  may  have  acted,  but  upon  the  acts  he  has  done. 
If  under  the  best  advice  he  could  procure  he  acts  wrong, 
it  is  his  misfortune ;  but  public  policy  requires  that  he 
should  be  the  person  to  suffer  (a;)." 

This  must  be  considered  as  the  general  rule ;  but  un- 
der particular  circumstances  the  Court  may  hold  an  ex- 
ecutor justified  by  having  acted  upon  the  advice  of  coun- 
sel. Thus,  a  testator  had  executed  a  promissory  note  in 
Switzerland  for  600/.,  but  by  a  counter-note  executed 
shortly  after  it  was  declared  that  400/.  only  was  due 
upon  valuable  consideration.  A  Swiss  Court,  upon  pro- 
ceedings taken  there,  had  awarded  the  payment  of  the 
whole  600/.     The  executor  in  England^  though  by  our 


(«)  fValker  v.  Symonds,  3  Sw.  (x)  Doyle  t.  Blake,  2  Sch.  & 

1,  Bee  66  \  and  see  Salway  v.  Sal-      Lef.  243. 
way,  2  R.  &  M.  218. 
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law  under  the  circumstances  of  the  case  but  400/.  was 
demandable,  had  discharged  the  whole  amount.  Lord 
Alvanley  said^ ''  I  very  much  wish,  upon  the  rules  of  the 
Court,  I  could  hold  the  executor  fully  justified;  but  when 
I  consider  his  neglect  in  making  this  payment  of  hb  own 
conjecture  and  to  the  wrong  of  the  cestuis  que  trust,  I 
must  hold  that  the  Master  was  right  in  charging  him. 
He  certainly  acted  with  a  good  intention,  and  imagined 
himself  justified ;  but  he  thought  fit  to  depend  upon  that 
which  a  prudent  executor  would  not  have  relied  on — this 
strange  transaction  in  Switzerland.  If  he  had  taken  ad- 
vice, and  been,  advised  by  any  gentleman  of  the  Jaw  in  this 
country  that  he  was  bound  to  make  this  payment,  I  would 
not  have  held  him  liable,  for  I  wHl  not  permit  a  testator 
to  lay  a  trap  for  his  executor,  by  doing  a  foolish  act 
which  may  mislead  him  (y)" 

Where  there  exists  any  reasonable  doubt  as  to  the  re- 
lative rights  of  the  parties  interested,  the  trustee  may 
always  protect  himself  by  submitting  the  question  to  the 
judgment  of  the  Court,  and  of  course  he  will  be  allowed 
the  costs  and  expenses  incurred  in  making  the  applica- 
tion (z). 

Where  A.,  possessed  of  1,000/.  Million  Bank  Stock, 
employed  B.,  a  broker,  to  receive  the  dividends  for  h^, 
and  B.  forged  a  letter  of  attorney  authorizing  him  to 
sell  the  stock,  and  a  s«le  was  efGscted  accordin^y,  it  was 
decreed  by  Lord  Northington,  that  the  company  was 
bound  to  make  good  the  loss ;  for  "  A  trustee,"  he  said, 
''  whether  a  private  person  or  body  corporate,  must  see  to 

• 

{y)  Fez  V.  Emefy,  5  Yes.  141.  583 ;  Curteis  t.  Candler^  6  Mad. 

(s)  See  infra  ;  and  see  Talbot  123;  Kniyhtv.  Martin,  1  R.  &  M. 

V.  Earl  of  Radnor,  3  M.  &  K.  70 ;  S.  C.  Taml.  237. 
252 ;  Ooodson  v.  EUisson,  3  Rasa . 
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the  reality  of  the  authority  empowering  them  to  dispose 
of  the  trust-money ;  and  if  the  transfer  be  made  without 
the  authority  of  the  owner^  the  act  is  a  nullity,  and  in 
consideration  of  law  and  equity  the  rights  remain  as 
before  (a)," 

If  the  trustee,  by  mistake,  make  an  overpayment  to 
the  cestui  que  trust,  he  may  reimburse  himself  by  deduct- 
ing the  amount  from  the  next  payment  that  accrues 
due  (6). 

2.  It  has  already  been  observed,  that  a  trust,  being  a 
matter  of  personal  confidence,  cannot  be  delegated  (c). 
It  follows,  that  if  a  trustee  confide  the  application  of  the 
trust-fund  to  the  care  of  his  attorney  (d),  co-trustee,  or  co- 
executor  (6),  and,  a  fortiori,  if  to  a  stranger  (/),  he  will 
be  personally  responsible  for  any  loss  that  may  result. 

The  case  of  Balchen  v.  Scott  {g)  is  no  exception  to  this 
rule.  An  executor  had  received  a  bill  of  exchange  by 
the  post  from  a  debtor  to  the  estate,  and  transmitted  it 
to  his  co-executor.  It  was  held,  that  by  this  proceeding 
the  executor  had  not  acted  in  the  trust  {h\  and  there- 
fore was  no  more  answerable  for  the  application  of  the 
money  by  the  co-executor,  than  any  stranger  would  have 
been  under  similar  circumstances. 


(a)  AsMnf  ▼.  BlachoeU,  2  Ed. 
299. 

(6)  Livesey  ▼.  Livesey^  3  Russ. 

287. 

{e)  See  supra^  Cb.  15. 

(d)  Chamberi  t.  Minchin^  7  Vts. 
196,  per  Lord  Eldon. 

(e)  Langfcrd  v.  Gaseoyne,  11 
Yes.  333;  Harriaon  v.  Graham^  3 
HilVs  MSS.  239,  cited  1  P.  W. 
241,  note  (^),  6th  ed.;  Davis  v. 


SpurUng,  1  R.  &  M.  66,  per  Sir  J. 
Leach ;  Kilbee  y.  Sneyd^  2  Moll. 
200,  212,  per  Sir  A.  Hart ;  Lane 
V.  Wroth,  and  Stanley  v.  Daring^ 
ton,  cited  in  Anonymous  case,  Mos. 
36;  Marriott  y.  Kinnersley,TBm\, 
470. 

(/)  See  Kilbee  v.  Sneyd,  2  Moll. 
199. 

(y)  2  Ves.  jun.  678. 

{h)  See  supra,  Ch.  12. 
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In  Churchill  v.  Hobson  (i)  an  executor  had  paid  500^ 
into  the  hands  of  his  co-executor,  who  misapplied  it,  and 
it  was  ruled  by  the  Court  he  was  not  bound  to  make  it 
good ;  but  the  decision  is  universally  considered  as  having 
turned  upon  the  circumstance  that  the  co-executor  was 
a  banker,  and  had  been  trusted  by  the  testator  in  his  life- 
time, besides  being  made  his  executor  at  his  death  (k). 
LordHarcourt,in  his  judgment,  observed,  **  The  co-execu- 
tor having  been  the  cashier  with  whom  the  testator  in  his 
lifetime  chose  to  intrust  his  money,  the  executor  ought 
not  to  suffer  for  having  trusted  him  whom  the  testator 
himself  in  his  life  trusted.*" 

A  testator  recommended  his  executors  to  employ  A. 
(who  had  been  in  the  employment  of  the  testator  him- 
self,) as  their  clerk  or  agent,  which  they  did,  and  A.  mis- 
applied part  of  the  assets.  The  cestuis  que  trust  con- 
tended that  executors  were  answerable  for  the  default  of 
their  servant.  Sir  A.  Hart  said,  ''  That  is  the  rule.  It 
is  hard  occasionally,  where  the  executor  has  acted  with 
good  faith ;  but  it  is  established,  and  it  is  beneficial  in 
general.  The  rule,  however,  is  governed  by  circum- 
stances ;  and  if  a  testator  points  out  an  agent  to  be  em- 
ployed by  the  executor,  I  think  if  such  employee  re- 
ceived a  sum  of  money,  and  immediately  made  default, 
the  executor  would  dear  himself  by  shewing  that  the 
testator  designated  the  person,  and  that  he  could  not  by 
the  exercise  of  reasonable  diligence  recover  the  money. 
But  the  excuse  of  reasonable  diligence  is  still  required. 
The  effect  of  a  recommendation  is  to  discharge  executors 


(f)  1  P.W.  241.  note  (y),  6th  ed. ;    Chambers  v. 

(*)  See  Harrison  v.  Graham,  3      Minchin,  7  Vee.  19S. 
HUra  MSS.,  cited  1  P.  W.  241, 


CU.  XVI.]]  CHATTELS  PERSONAL.  321 

•to  the  extent  of  selecting,  but  still  the  person  recom- 
mended is  the  agent  of  the  executors,  and  they  are  bound 
to  use  diligence  in  looking  after  him :  the  question  then 
becomes  one  of  wilful  default,  not  concluding  the  execu- 
tor by  the  mere  fact  of  loss  arising  from  such  employee  : 
nor  does  the  diligence  which  is  required  demand  that  he 
should  institute  a  suit  against  the  agent ;  but  only  that 
he  should  have  been  vigilant,  and  have  called  upon  him 
to  account:  he  may  be  able  to  shew  some  discreet  and 
reasonable  ground  for  not  having  sued  him  (/)." 

An  executor  cannot  be  answerable  for  having  handed 
over  money  which  he  had  no  legal  right  to  retain.  Thus, 
a  testator  appointed  A.,  B.,  and  C.  his  executors,,  and 
empowered  A.  to  sell  certain  freehold  premises,  and  di- 
rected the  proceeds  of  the  sale  to  be  applied  and  disposed 
of  in  the  same  manner  as  his  personal  estate.  A.  em- 
ployed B.  to  make  the  sale,  who,  having  disposed  of  the 
property,  paid  the  proceeds  to  A.,  by  whom  the  money 
was  misapplied.  It  was  held  that  B.  was  not  answer- 
able for  this,  the  money  having  come  to  his  hands,  not 
in  the  character  of  executor,  but  of  agent  (m). 

But  trustees  and  executors  may  justify  their  adminis- 
tration of  the  trust  fund  by  the  instrumentality  of  others, 
where  there  exists  a  moral  necessity  for  it  according  to 
the  common  usage  of  mankind  (n).  "  For  example,"  said 
Lord  Redesdale,  ''  an  executor  living  in  London  is  to 
pay  debts  in  Suffolk,  and  remits  money  to  his  co-executor 
to  pay  those  debts :  he  is  considered  to  do  this  of  neces- 
sity:  he  could  not  transact  business  without  trusting 


{D'Kilbee  v.  Sneyd,   2  Moll.      M.  64;   S'.  C.  Taml.  199;  and  see 
199,  200.  Crisp  y.  Spranger,  Nels.  109. 

(m)  Davis  V.  Spurlmg^  1  R.  &        {n)  Ex  parte  Belehier^  Amh.2\%, 

Y 
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some  person^  and  it  would  be  impossible  for  him  to  dis- 
charge his  duty>  if  he  is  made  responsible  where  he  re- 
mitted money  to  a  person  to  whom  he  would  himself  have 
given  credit,  and  would  in  his  own  business  have  remitted 
money  in  the  same  way.  It  would  be  the  same  were  one 
executor  in  India  and  another  in  England,  the  assets  be- 
ing in  India  but  to  be  applied  in  England:  there,  the  co- 
executor  is  appointed  for  the  purpose  of  carrying  on  such 
transaction,  and  the  executor  is  not  responsible ;  for  he 
must  remiit  to  somebody,  and  he  cannot  be  wrong  if  he 
remits  to  the  person  in  whom  the  testator  himself  reposed 
confidence  (o)/* 

And  in  such  cases  the  executor  or  trustee  is  not  called 
upon  to  take  any  security  from  the  agent,  for  to  do  that 
■upon  every  occasion  would  tend  greatly  to  the  hinder- 
ance  of  business  (p). 

'  Where  trust-money  is  to  be  transmitted  to  a  distance, 
the  trustee  may  do  it  most  conveniently  and  securely 
through  the  medium  of  a  responsible  bank,  or  he  may 
take  bills  drawn  by  a  person  of  undoubted  credit,  and 
payable  at  the  place  whither  the  money  is  to  be  sent. 
Thus  in  Knight  v.  The  Earl  of  Plymouth  (g)  a  receiver, 
in  order  to  bring  money  to  London,  took  bills  which  at 
the  time  they  were  obtained  there  was  no  ground  to  sus- 
pect, but  which,  as  it  afterwards  happened,  were  pro- 
tested in  London,  and  the  money  lost    Lord  Hardwicke 


(o)  Joy  V.   CampbeU,  1  Sch.  &  (j>)  Ex  patie  Belehier,   Amb. 

Lef.  341 ;  and  see  Baconv,  Bacon^  220,  per  Lord  Hardwicke. 

5  Ves.  331,  and  compare  Chambers  {q)  1  Dick.  120;  jS*.  C,  3  Atk. 
V.  Minchin^  7  Ves.  193,  and  Lang-  480 ;  recognised  ex  parte  BeU 
ydrd  V.  Gascoyne,  11  Ves.  335;  chier,  Amb.  219,  and  Rowth  ▼. 
and  see  Davis  v.  Spurting^  1  R.  Howell,  3  Ves.  566 ;  and  see  Wren 

6  M.  6i6.  V.  Kirton,  11  Ves.  380,  381. 
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said,  "  The  method  the  receiver  took  was  highly  prudent ; 
it  was  well  intended,  and  the  only  way  he  could  take, 
unless  he  had  himself  carried  the  money  in  specie,  the 
hazard  of  which  would  have  been  great,  and  if  a  less  had 
then  incurred,  in  my  opinion  he  would  have  been,  if  not 
answerable,  highly  blameable/* 

But  the  money  must  be  paid  in  to  the  account  of  the 
trust  estate,  and  the  bill  must  be  taken  in  favour  of  the 
trustee  in  that  character,  by  which  precaution,  should  the 
trustee  become  bankrupt  or  insolvent,  the  money  so  ear- 
marked would  be  specific  assets  to  the  credit  of  the  trust. 
If  the  trustee  so  manage  the  transaction,  that,  in  case  of 
his  own  failure,  the  general  creditors  and  not  the  trust 
estate  would  have  the  benefit,  then,  if  the  bank  break, 
or  the  bills  be  dishonoured,  the  trustee  will  be  held  re- 
sponsible for  the  loss  to  the  cestuis  que  trust  (r). 

The  rule  applied  to  executors  in  a  Court  of  Law  is  some- 
what different  from  that  established  in  Courts  of  Equity. 
An  executor  once  become  responsible  by  actual  receipt 
of  any  part  of  the  assets  cannot  at  law  found  his  dis- 
charge in  respect  thereof  as  against  a  creditor,  either  by 
a  plea  of  reasonable  confidence  disappointed,  or  •  a  loss 
not  occasioned  by  any  negligence  or  default ;  as,  if  an 
executor  transmit  a  sum  to  his  co-executor  under  cir- 
cumstances that  in  equity  would  justify  the  confidence, 
a  Court  of  Law  would  still  hold  him  responsible  for  any 
misapplication  by  the  co-executor,  and  could  not  allow 
him  to  plead  plene  administramt  {s). 

3.  If  the  trustee  be  guilty  of  any  inexcusable  delay  in 


(r)  See  Wre^v,  KirUm,  U  Ves.  (»)  Cro$$ew.  Smith,  TP^aat  246; 

880,   381 ;    Massiy  v.    Banner,     and  see  Jones  ▼,  Lewis,   2  Ves. 
IJ;&W.  247.  '       241.. 
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the  administration  of  the  trust  fund^  it  must  be  at  his 
own  peril. 

A  testator  gave  a  legacy  of  1,200/.^  and  directed  the 
executor  to  invest  it  in  the  funds  :  the  estate  was  wound 
up,  but  the  executor  neglected  to  invest,  and  the  price  of 
stock  rose.  It  was  held,  that  retainer  by  the  executor 
after  accounting  for  the  residuary  estate  was  equivalent 
to  payment  to  a  trustee :  that,  if  the  cestui  que  trust  sus- 
tained a  loss  by  the  trustee's  neglecting  his  duty,  the 
cestui  que  trust  had  a  right  to  charge  the  trustee  with  the 
amount  of  the  loss :  that  the  executor  was  therefore  bound 
to  purchase  as  much  stock  as  the  legacy  would  have  pro- 
duced had  it  been  invested  at  the  proper  period  (/)•  So, 
if  a  trustee  suffer  a  policy  to  become  forfeited  through 
neglect  to  pay  the  premiums,  he  is  bound  to  make  com- 
pensation to  the  cestui  que  trust  for  the  consequential 
damage  to  the  estate  (u).  -  An  executor  should  discharge 
the  testator's  liabilities  as  soon  as  he  has  collected  assets 
sufficient  for  the  purpose,  and  therefore  if  he  keep  money 
in  his  hands  idle,  when  there  is  an  outstanding  debt  upon 
which  interest  is  running,  he  will  himself  be  charged  with 
interest  on  a  sum  equal  in  amount  to  the  debt,  and, 
if  the  outstanding  debt  carry  interest  at  6  per  cent., 
the  executor  will  be  charged  with  interest  at  the  same 
rate  (x). 

After  payment  of  debts  and  legacies,  if  the  executor 
or  administrator  be  guilty  of  laches  in  accounting  for  the 
surplus  estate  to  the  residuary  legatee  (y),  or  next  of 

(0   Byrehall   v.   Bradford,   6  cited  in  Tehbs  ▼.  Carpenier^  1  Mad. 

Mad.  13;  S.  C.  id.  235.  301 ;  Hall  v.  HatUi,  1  Cox,  134. 

(u)    Marriott    v.     Kinnersley,  (y)  Fofies  t.  itott,  2  Cox,  IIS; 

Taml.  470.  Seer9  ▼.  Hind,  1  Yea.  jao.,  294; 

(x)  Domford  v.  Domford,   as  Younge  v.   Combe,   4  Yes.   101; 
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kin  (z)y  he  will  be  charged  by  the  Court  with  interest 
for  the  balance  improperly  retained  in  his  hands. 

And,  on  the  same  principle,  if  the  assignees  of  a  bank- 
rupt neglect  to  pay  a  dividend  to  the  creditors  (a),  or  the 
receiver  of  an  estate  do  not  move  the  Court  in  proper  time 
to  have  the  rents  invested  (b),  they  will  be  ordered  to 
account  for  the  money  with  interest  irom  the  time  the 
breach  of  duty  commenced. 

And  an  executor  or  other  person  cannot  excuse  him- 
self by  saying  that  he  made  no  actual  use  of  the  money, 
but  lodged  it  at  his  banker's  (c),  and  to  a  separate  ac- 
count {d),  for  it  was  a  breach  of  trust  to  retain  the  money  : 
he  was  bound  to  make  it  productive  to  the  cestui  que 
trust. 

But,  where  an  executor  conceived  he  was  himself  en- 
titled to  the  residue,  and  the  Court  considered  his  claim 
to  be  just  in  itself,  but  was  obliged  from  a  particular  cir- 


Longmore  v.  Broom,  7  Ves.  124  ; 
Rocke  V.  Hart,  1 1  Ves.  58 :  Piety 
▼.  Siace,  4  Ves.  620 ;  Ashbumham 
▼.  Thompson,  la  Ves.  402 ;  Ra- 
phael V.  Boehm,  1 1  Ves.  92 ;  S.  C. 
reheard,  13  Ves.  407;  S.C,  spoken 
to»  13  Ves.  590;  Domfordy.Dom- 
ford,    12  Ves.  127  ;    Franklin  v. 
Frith,  3  B.  C.  C.  433;  Litilehales 
▼.  Gaseoyne,  3B.C.  C.  ^Z',  Newton 
T.  Sennet,  1  B.  C.  C.  359 ;    Lin- 
coln V.  Allen,  4  B.  P.  C.   553 ; 
Crackeli  v.  Bethune,  1  J.  &  W. 
586 ;   Tehhi  y.  Carpenter,  1  Mad. 
290. 

(«)  HaU  ▼.  HaOet,  1  Cox,  134 ; 
Perkins  v.  Baynton,  1  B.  C.  C. 
375;  Stackpook  v.Stackpoole,  4 
Dow,  209,  see  224 ;   Heathcote  v. 


Hulme,  1  J.  &  W.  122. 

(a)  Treves  v,  Townshend,  1  B. 
C.  C.  384  ;  in  re  HiUiard,  1  Ves. 
jun.  89. 

{h)  Foster  v.  Foster,  2  B.  C.  C. 
616;  Hicks  V.  Hicks,  SAtk.  274; 
Hankey  y.  Garret,  1  Ves.  jun. 
236. 

(c)  Younge  v.  Combe,  4  Ves. 
101 ;  Franklin  v.  Frith,  3  B.  C.  C. 
433 :  Treves  v.  Townshend,  1  B.C. 
C.  384 ;  in  re  HiUiard,  1  Ves. 
jun.  89;  Dawson  v.  Massey,  1 
B.  &  B.  230;  Browne  v.  Sout- 
house,  3  B.  C.  C.  107  ;  and  see 
Rocke  V.  Hart,  1 1  Ves.  60. 

{d)  Ashbumham  v.  Thompson, 
13  Ves.  402. 
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cumstatice  in  the  case  to  give  judgment  against  him,  it 
was  thought  too  severe  to  put  him  in  the  situation  of  one 
who  had  neglected  his  duty,  and  the  demand  against  him 
for  interest  was  consequently  disallowed  (e). 

The  rate  of  interest  with  which  an  executor  is  usually 
charged  in  these  cases  is  4  per  cent  (/) ;  but  the  rule 
holds  only  where  it  does  not  appear  that  the  executor  has 
made  greater  interest,  for  the  Court  invariably  compels 
the  executor  to  account  for  every  farthing  he  has  actu- 
ally received  (^). 

It  was  formerly  held  by  the  Court,  that  an  executor 
might  employ  the  assets  in  his  trade,  or  lend  them  upon 
security,  and  he  should  not  be  called  upon  to  account  for 
the  profits  or  interest  (A).  And  such  was  the  case  even 
where  money  which  had  been  lent  by  the  testator  on  good 
security  was  called  in  by  the  executor  for  the  express  pur^ 
pose  of  being  relent  by  himself.  The  executor,  it  was 
argued,  was  not  bound  to  lend  the  assets,  and  if  he  did 
so,  it  was  at  his  peril,  and  he  was  answerable  for  losses, 
and,  if  accountable  for  any  loss,  he  was  surely  entitled  to 


(c)  Bruere  v.  Pembertont  12 
Ves.  386. 

(/)  See  Forbea  v.  Ross,  2  Cox, 
116;  HaUv.  HaUet,  1  Cox,  138; 
Tehhs  V.  Carpenter,  1  Mad.  306 ; 
in  re  HiUiard,  1  Yes.  jun.  90; 
Browne  v.  Southousey  3  B.  C.  C* 
107;  Mosley  v.  Ward,  11  Ves. 
682;  Perkins  V,  Baynton,  1  B.  C. 
C.  375;  Treves  ▼.  Townshend, 
1  B.  C.  C.  386 ;  Hicks  v.  Hicks, 
3  Atk.  274 ;  Younge  v.  Combe,  4 
Ves.  101 ;  Rocke  v.  Hart,  1 1  Ves. 
58;   Hankey  v.   Garret,   1   Yes. 


jun.  236  ;  but  see  Bird  ▼•  Lockey^ 
2  Vera.  744,  4th  point. 

(y)  Forbes  v.  Ross,  2  Co*,  116, 
per  Lord  Thurlow;  in  re  HilUard, 
1  Ves.  jun.  UO,  per  eundem  ;  Han- 
key  V.  Garret,  1  Yes.  jun.  239, 
per  eundem ;  Brown  v.  Litton,  10 
Mod.  21,  perltoi^  Harcourt;  HaU 
V.  HaUet,  1  Cox,  138,  per  Lord 
Thurlow. 

(A)  Grostienor  v.  Cartwright,  2 
Ch.  Ca.  21  ;  Linch  v.  Cappy,  2 
Ch.  Ca.  35 ;.  and  see  Brown  t. 
Litton,  1  P.  W.  140. 
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any  gains  (i).  But  Lord  North  overruled  the  doctrine 
in  spite  of  the  alleged  practice  of  the  Court  for  the  last 
twenty  years,  and  the  authority  of  above  forty  precedents. 
As  to  the  argument,  that,  if  the  money  should  be  lost, 
the  executor  would  be  personally  responsible,  his  Lord- 
ship said,  it  was  very  well  known  that  a  man  might 
insure  his  money  at  the  rate  of  1  per  cent  (k). 

A  distinction  was  afterwards  taken  between  a  solvent 
and  an  insolvent  executor ;  that  the  former,  as  he  might 
suffer  a  loss,  should  take  the  gain,  but,  as  an  executor* 
who  was  insolvent  at  the  time  of  the  loan  could  incur  no 
rbk  of  a  loss  personally,  he  should  not  be  allowed  to  take 
to  himself  any  benefit  (J). 

And  Lord  Hardwicke  drew  another  distinction ;  that, 
if  an  executor  had  placed  out  assets  that  were  specially 
bequeathed,  he  should  be  made  to  account  for  the  interest, 
but  the  master  was  never  directed  to  charge  interest 
upon  an  executor  who  made  use  of  general  assets  come 
to  his  hands  in  the  way  of  his  trade  (m). 

But  all  these  refinements  have  long  since  been  swept 
away  (n),  and  the  rule  is  now  universal,  that,  whether  the 
executor  was  solvent  or  insolvent,  whether  the  money 
was  part  of  the  general  assets  or  specifically  bequeathed, 
whether  lent  upon  security  or  employed  in  the  way  of 
trade,  the  executor  shall  account  for  the  utmost  actual 
profits  to  the  testator's  estate  (o). 

(0  See  Raieliffy.  Graves,  2  Ch.  603. 

Ca«  152.  (n)  As  to  the  former  distinction, 

(Jfe)  RatcUffe  v.  Graves,  1  Vern.  see  Newton  v.  Bennet,  1  B.  C.  C. 

196;  S.  C.  2  Ch.  Ca.  162.  361,  Adife  v.  Peuilleteau,  1  Cox, 

(/)  Bromfielf  v.  Wytherley,  Pr.  25 ;  and  as  to  the  latter  see  New- 

Ch.  505;  Adams  t.  Gale,  2  Atk.  Um  t.  Bennet,  1  B.  C.  C.  361. 

106.  (o)  Tebbs  ▼.  Carpenter,  1  Mad. 

{m)  Child    T.    Gibson^  2   Atk.  Z04,per Six T.Tlumer;  Leer. Lee, 
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And  where  the  money  has  been  employed  in  trade^  the 
cestui  que  trust  has  the  option  of  taking  the  actual  profits 
or  of  charging  the  executor  with  interest  (p)  at  the  rate 
of  5  per  cent  (jq),  the  court  presuming  every  business  to 
yield  a  profit  to  that  amount ;  but  Lord  Thurlow  once 
offered  an  inquiry  whether  under  the  circumstances  of  the 
case  such  a  rate  of  interest  might  not  be  too  high  (r). 
Lord  Gifford,  where  the  trustee  acknowledged  he  had 
made  great  profits,  though  he  could  not  furnish  the  par« 
ticulars,  and  the  cestui  que  trust  waived  the  investigation 
of  the  actual  gains,  directed  5  per  cent,  interest  to  be 
charged  with  annual  rests  (s). 

An  executor  is  considered  to  employ  the  money  in 
trade,  if  he  lodge  it  at  his  banker's,  and  place  it  in  his 
.  own  name,  and  is  therefore  called  upon  to  pay  interest 
at  5  per  cent :  a  merchant  must  generally  keep  a  balance 
a  his  banker's,  and  this  answers  the  purpose  of  his  credit 
as  much  as  if  the  money  were  his  own  (t). 

An  executor  may  also  be  chargeable  with  interest  at  5 
per  cent,  where  he  is  guilty,  not  merely  of  negligence, 
but  of  actual  corruption  or  misfeasance  (u). 


2  Vera.  548;  Adyev.  FeuiUeteau, 
1  Cox,  24;  Piety  v.  Stace,  4  Yes. 
622,  per  Lord  Alvanley. 

(p)  Heathcote  v.  Hulme,  1  J.  & 
W.  122;  Anon,  case,  2  Yes.  630, 
per  Sir  T.  Clarke;  Docker  v. 
Somes,  2  M.  &  K.  655 ;  Palmer  v. 
Mitchell,  cited  ib.  672;  ex  parte 
Watson,  2  Y.  &  B.  414. 

(q)  Treves  v.  Townshend,  1  B. 
C.  C.  384;  Rocke  v.  Hart,  11  Yes. 
61,  per  Sir  W.  Grant;  Heathcote 
▼.  Hulme,  IJ.  &  W.  122,  see  134 ; 
Attorney^General  t.  Solly,  2  Sim. 


518. 

(r)  Treves  v.  Toumshend,  1  B. 
C.  C.  384. 

(5)  Walker  v.  Woodward,  1 
Russ.  107. 

{t)  Treves  ▼.  Toumshend,  ubi 
supra;  Moons  v.  De  Bernales,  I 
Russ.  301  ;  in  re  HiUiard,  1 
Yes.  Jan.  90 ;  Sutton  t.  Sharp,  1 
Russ.  146;  Roeke  ▼.  Hart,  11 
Yes.  61 ;  but  see  Browne  t. 
Southouse,  3  B.  C.  C.  107. 

(tt)  Tehbs  V.  Carpenter,  1  Mad. 
306,  per  Sir  T.  Plumer ;  Biek  t. 
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Simple  interest  only,  whether  at  the  rate  of  4  or  5  per 
cent.,  is  usually  charged ;  but,  where  a  testator  expressly 
directs  an  accumulation  to  be  made,  and  the  executor  dis- 
regards the  injunction,  it  seems  compound  interest  will  be 
decreed. 

In  the  case  of  Raphael  v.  Boehm  {x)  a  testator  domi- 
ciled at  Madras  gave  the  residue  of  his  estate  upon  cer* 
tain  trusts  for  his  children,  and  'directed  that  the  interest 
of  the  portions,  or  such  part  as  his  executors  should  deem 
su£Scient,  should  be  applied  to  the  maintenance  and  edu- 
cation of  each  child  respectively,  and  the  surplus  of  such 
interest  should  be  accumulated  for  the  benefit  of  such 
child,  and  make  part  of  his  or  her  estate,  and  the  testator 
gave  his  executors  a  legacy  for  their  trouble,  and  declar- 
ed they  should  not  derive  any  advantage  from  keeping  in 
their  possession  any  sums  of  money  without  accounting 
for  the  legal  interest  thereof."  The  testator  died  in  1791. 
In  1794  the  children  filed  a  bill  against  Boehm,  the  exe- 
cutor in  England,  for  an  account.  In  1798  it  was  order- 
ed by  Lord  Loughborough  that  the  Master  should  com- 
pute interest  after  the  rate  of  5  per  cent,  per  annum  on 
all  sums  of  money,  part  of  the  testator's  estate,  received 
by  or  come  to  the  hands  of  the  defendant  from  the  time 
he  received  the  same  respectively  during  the  time  the 
same  continued  in  his  hands,  except  the  legacies  to  the 
executors,  and  what  was  expended  for  maintenance  ;  and 
that  the  Master  should,  in  such  computation,  make  fmlf'- 
yearly  rests.  In  pursuance  of  this  order  the  Master  cal- 
culated interest  on  all  sums  received  by  the  defendant 
from  the  time  he  received  the  same,  and  at  the  end  of 

Molly ^  2  M.   &  K.  312;  and  see      670;  hut  see  Meader  v.  M'Creadtft 
CrmekeU  v.  Bethune,  1  J.  &  W.      1  Moll.  119. 
5S8;  Docker  y.  Somes,  2  M.  &  K.  (x)  11  Ves.  92. 
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every  half-year  added  the  amount  of  interest  to  the  prin- 
cipal^ and  then^  taking  the  result  as  the  principal  for  the 
next  half-year,  charged  interest  as  hefore.  To  this  re- 
port an  exception  was  filed  on  the  ground  that  the  Mas- 
ter had  misunderstood  the  order ;  that  the  meaning  of 
the  direction  to  make  half-yearly  rests  was,  that,  as  the 
fund  in  the  hands  of  the  executor  was  continually  fluctuat- 
ing, the  Master  was,  at  the  end  of  each  half-year,  to.  take 
an  account  of  the  receipts  and  payments  of  the  executor, 
and  strike  a  balance,  and  charge  simple  interest  on  the  re- 
sult. When  the  question  came  before  the  court.  Lord 
Eldon  said, ''  Under  a  direction  for  accumulation,  though 
the  Court  ought  to  act  with  great  indulgence  upon  an 
inquiry  whether  the  executor  has,  in  a  £Giir  and  bandjide 
management,  made  the  most  of  the  fund,  and  ought  to  be 
charged  as  having  made  interest  of  principal  as  sopn  as 
received,  yet,  taking  no  step  for  years,  and  keeping  the 
whole  in  his  hands,  he  acts  against  his  duty.  Upon  the 
nature  of  his  duty  compound  interest  ought  to  be  given, 
as  much  as  upon  contract  or  the  usage  of  dealing.  If, 
as  in  this  case,  the  testator  leaves  30,000/L  to  an  infant  of 
six  months  old,  and,  after  maintenance  and  education,  the 
executor  is  directed  from  time  to  time  to  convert  the  in- 
terest into  principal,  and,  independent  of  that,  there  are 
other  funds  quite  sufficient  for  maintenance,  the  dividends 
of  the  30,000/.  being  paid  into  Court  every  half-year,  the 
dividends  would  form  additional  principal :  in  the  course 
of  twenty  years  a  great  deal  more  than  double  the  legacy. 
But,  if  the  executor  is  at  liberty  to  say  he  will  keep  it  in 
his  own  hands  during  the  whole  minority,  and,  at  the  end 
of  it,  all  the  court  can  do  is  to  order  the  account  to  be 
taken  without  annual  rests,  the  consequence,  take  it  at 
5/.  per  cent.,  is,  that  the  executor  would,  at  the  end  of  the 
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first  year,  have  31,500.  If  that  sum  of  1,500,  the  first 
year's  interest,  is  to  be  carried  into  a  separate  column 
and  not  added  to  the  principal  and  is  not  to  carry  inter  - 
est,  that  sum,  the  first  year's  interest,  would  lie  in  the 
hands  of  the  executor  20  years,  yielding  no  fruit  to  the 
infant.  The  next  year  he  will  have  3000/.  in  his  hands 
nineteen  years  without  interest ;  and  so  on ;  and,  if  it  is 
considered  what  the  executor  may  make  of  the  interest 
thus  long  in  his  hands  as  a  dead  capital,  the  provision  for 
him  is  as  much  as  that  of  the  infant.  Upon  the  justice 
of  this  case  what  ought  to  be  the  demand  I  have  very 
frequently  and  anxiously  thought,  and,  adverting  to  all 
the  cases  in  which  the  Court  has  frequently  considered  it 
to  be  consistent  with  every  view  of  moral  justice  that  in- 
dividuals in  accountable  situations  should  pay  compound 
interest,  though  it  has  not  been  the  habit  of  the  court  to 
give  it,  I  have  not  the  least  difficulty  in  saying,  that,  if  I 
had  to  make  the  decree  upon  this  evidence,  I  should  have 
charged  the  defendant  with  compound  interest.  He  was 
made  one  of  the  executors  with  a  legacy  for  his  trouble : 
the  will  states  in  the  most  express  manner,  that  the  exe* 
cutors  are  to  make  no  advantage  whatsoever  by  keeping 
money  in  their  hands,  and  farther  imposing  upon  them 
the  necessity  of  parting  with  the  money  in  their  hands 
or  of  paying  5/.  per  cent.  As  to  the  particular  fund 
which  is  the  subject  of  this  suit,  the  testator  expressly  di- 
rects accumulation  during  the  infancy  of  his  children. 
This  is  not  therefore  a  case  of  contract,  in  which  you  can 
reason  upon  it  as  impolitic  to  encourage  usury.  It  is 
only  that  the  testator  places  money  in  the  hands  of  these 
persons,  with  an  express  prohibition  to  keep  it  in  their 
own  hands,  and  a  direction  expressly  to  place  it  out  in 
some  such  way  that  they  can  accumulate  interest.  There- 
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fore  by  necessary  consequence  they  keep  it  against  the 
express  direction  of  the  will.  If  an  executor,  with  an 
express  trust  to  accumulate,  comes  with  this  sort  of  case, 
desiring  the  Court  not  to  weigh  it  in  golden  scales,  but 
to  measure  by  his  general  conduct  an  honest  endeavour 
to  execute  the  trust,  this  Court  would  not  deal  out  a 
hard  measure  to  him  ;  but,  take  it  as  a  legacy  to  an  exe- 
cutor as  trustee  for  an  infant  a  week  old,  who  says  he  has 
done  nothing  during  the  whole  infancy,  that  he  has  kept 
the  money  without  shewing  an  endeavour  to  lay  it  out  or 
that  he  had  not  the  means,  must  the  Court  hold  that  he 
is  not  to  be  charged  in  any  degree,  or  take  the  strongest 
rule  they  can  take  ?  If  not  the  former,  the  rule  must 
be  the  latter,  for  there  is  no  other.  Where  there  is  an 
express  trust  to  make  improvement  of  the  money,  if  be 
will  not  honestly  endeavour  to  improve  it,  there  is  nothing 
wrong  in  considering  him,  as  to  the  principal,  to  have  lent 
the  money  tp  himself  upon  the  same  terms  upon  which  he 
could  have  lent  it  to  others,  and  as  often  as  he  ought  to 
have  lent  it,  if  it  be  principal,  and  as  often  as  he  ought  to 
have  received  it  and  lent  it  to  others,  if  the  demand  be 
interest,  and  interest  upon  interest.  If  the  demand  goes 
farther  than  that,  my  opinion  is  that  it  is  not  a  wrong 
principle  to  go  as  far,  and  that  this  is  a  species  of  case 
in  which  the  Court  would  shamefully  desert  its  duty  to 
infants  by  adopting  a  rule  that  an  executor  might  keep 
money  in  his  hands  without  being  answerable  as  if  he  had 
accumulated ;  and,  if  the  Court  cannot  find  out  from  the 
actual  circumstances  proved  that  he  has  attempted  ac* 
cumulation,  and,  the  charge  falls  more  heavily  upon  him 
on  that  account,  the  fault  is  his  own  in  not  shewing  what 
endeavours  to  improve  it  he  had  made.  However,  I 
doubt  whether  the  Court  ever  directed  interest  upon 
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payment?  and  receipts  to  be  computed  at  the  end  of  the 
half-year y  and  then  interest  to  be  made  principal :  I  doubt 
whether  that  has  been  ever  done  in  practice :  I  do  not 
say  that  it  jought  not  to  be  done  in  some  cases,  and  per- 
haps there  is  not  much  ground  to  complain  of  it  in  this 
case."  Thus  Lord  El  don  entirely  approved  of  the  di- 
rection to  charge  compound  interest,  though  he  doubted 
whether,  as  a  general  rule,  the  account  should  be  taken 
with  hcdf-yearly  rests. 

The  cause  was  afterwards  reheard  before  Lord  Ers- 
kine,  when  the  original  decree  was  confirmed  (jf).  *^  I 
agree,"  said  his  Lordship,  **  that  this  account  ought  to 
be  taken  with  rests.  It  is  clear  upon  the  report  of  this 
case,  that  Lord  Eldon  would  have  made  the  same 
decree,  as  to  the  rate  of  interest  at  5  per  cent.,  and  with 
half-yearly  rests,  and  upon  this  principle,  in  which  I  con- 
cur, that  a  trustee  directed  to  do  an  act  from  which  the 
cestui  que  trust  would  derive  a  particular  advantage,  and 
not  performing  that  trust,  shall  be  charged  precisely  in  the 
san^  manner  as  if  he  had  performed  iS  IndonLfol- 
lowing  day  his  Lordship  added,  "  I  have  conversed  with 
Lord  Eldon,  who  says,  if  the  cause  had  come  originally 
before  him»  he  should  have  found  no  difficulty  in  making 
the  decree  according  to  the  substance  and  justice  of  the 
case,  and  upon  this  clear  principle,  in  which  I  perfectly 
concur,  that  the  duty  of  this  executor  does  not  depend 
upon  the  general  rule  as  it  relates  generally  to  adminis- 
tration of  assets,  but  upon  the  special  rule  prescribed  by 
this  particular  will,  by  which  accumulation  is  directed, 
the  particular  mode  of  accumulation  is  pointed  out,  and 
the  executor  is  told  by  the  will  that  he  is  to  derive  no 

(ff)  13  Ves.  407. 
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advantage  from  the  trust."  When  the  cause  came  on 
before  Lord  Eldon  upon  further  directions  (z),  his  Lord* 
ship  declared  himself  to  be  still  of  the  same  mind.  "  The 
ground/'  he  said, ''  upon  which  my  judgment  rests,  is, 
that  the  rule  imposed  upon  the  executor  the  duty  of  ac- 
cumulating the  property.  In  the  instance  of  an  express 
trust  to  accumulate,  the  Court  is  required  to  see  that  the 
cestuis  que  trust  are  placed  as  near  as  possible  in  the  same 
situation  in  which  they  would  have  been  if  the  trust  had 
been  executed." 

In  Domfiyrd  v.  Domford  (a)  a  testator  directed  that 
the  money  arising  from  the  sale  of  his  real  and  personal 
estate  should  be  invested  in  the  public  funds  in  the  joint 
names  of  his  executors,  in  trust  for  his  nephew,  the  inter- 
est arising  therefrom  to  be  allowed  discretionarily  by  his 
executors  as  a  provision  to  complete  the  education  of  his 
nephew  until  he  attained  the  age  of  twenty-one,  and  the 
testator  requested  that  the  surplus  interest,  if  any,  should 
be  invested  in  the  public  funds  with  the  principal  stock, 
in  the  joint  names  of  his  executors,  as  soon  as  the  sum 
would  purchase  50/.,  and  that,  as  soon  as  his  nephew 
should  attain  the  age  of  twenty-one,  the  principal  sum 

• 

and  the  accumulated  interest  should  be  invested  in  a  pur- 
chase of  land.  One  only  of  the .  executors  acted,  who 
converted  a  large  sum  to  his  own  use,  and  became  bank- 
rupt. A  claim  was  made  by  the  cestuis  que  trust  against 
the  assignees  for  interest  at  the  rate  of  6/.  per  cent.,  with 
rests,  upon  the  principle  of  Raphael  v.  Boehsn..  Sir  W. 
Grant  said,  ''  The  direction  to  accumulate  is  as  impera- 
tive in  this  case  as  it  was  in  Raphael  v.  BoeAm,  the  tes- 

(s)  13  Ves.590.  of  the  testator,  see  Tehbs  v.  Car- 

(0)  12  Ves.  127.     For  the  will     penter^  i  Mad.  301. 
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tator  directing  accumulation  of  the  interest,  and  even 
when  60/.  should  be  collected.  It  struck  me  that  the 
circumstance  that  this  happens  to  be  a  question  arising 
with  the  assignees  after  the  bankruptcy  of  the  executor 
makes  no  difference,  for  the  question  is,  what  is  the 
obligation  which  this  Court  attaches  upon  the  breach  of 
such  a  duty,  and  that  obligation  is  equivalent  to  the  con- 
tract of  the  party :  the  Court  says,  if  you  neglect  your 
duty  and  keep  the  money  yourself,  your  obligation  is  to  put 
the  infant  in  the  same  situation  as  if  you  had  not  done 
so.  The  Court  does  not  inquire  into  the  particular  bene- 
fit that  has  been  made,  but  fastens  upon  the  party  an 
obligation  to  make  good  the  situation  of  the  cestui  que  trust. 
That  is  just  the  same  thing  as  an  engagement,  and  if 
the  bankrupt  had  entered  into  an  engagement,  could  there 
be  a  doubt  that  the  mode  in  which  the  debt  would  have 
been  calculated  at  the  date  of  the  bankruptcy  would 
have  been  by  ascertaining  what  would  have  been  the 
amount  of  the  debt  supposing  the  direction  had  been 
complied  with  ?"  From  these  observations  one  would 
naturally  conclude  that  interest  with  rests  was  directed, 
and  to  that  effect  is  the  marginal  note  of  the  case  by  the 
reporter,  but  the  decree  (for  what  reason  does  not  ap- 
pear,) was  expressed  in  the  following  terms,  that  ^'  the 
Master  should  compute  interest  on  the  balances  which  were 
from  time  to  time  in  the  hands  of  the  bankrupt  from  the 
end  of  two  months  from  the  death  of  the  testator  to  the 
time  of  the  bankruptcy,  such  interest  to  be  computed 
after  the  rate  of  5  per  cent,  per  annum  on  so  much 
thereof  as  was  equal  to  the  bond  debts  reported  due  from 
the  testator's  estate,  and  after  the  rate  of  4  per  cent,  per 
annum  6n  the  residue  thereof  (&)." 

(Jb)  See  the  decree  correctly  stated  from  R.  L.  in  Tebbs  v.  Carpenter, 
1  Had.  302. 
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In  the  case  of  Tebbs  v.  Carpenter  (c)  a  testator  gave  to 
his  wife  an  annuity  of  600/.,  and  directed,  that,  ''after 
payment  of  his  debts,  funeral  expenses,  and  his  wife's  an* 
nuity,  the  money  arising  from  collecting  his  rents  should 
be  put  out  into  the  Four  per  Cent.  Annuities  until  after 
his  wife's  death,  and  then  such  sum  as  might  be  found 
should  be  divided  amongst  certain  persons  in  equal  shares. " 
The  executors  at  the  end  of  a  year  from  the  testator^s 
death  had  in  the  hands  of  their  agent  by  whom  the 
rents  were  collected  a  considerable  balance,  which,  as 
there  were  no  pressing  demands  against  them,  they  ought 
to  have  invested  as  directed  by  the  wilL  This  they  had 
neglected  to  do,  and  the  question  then  arose  whether 
single  or  compound  interest  should  be  charged  against 
them  in  respect  of  the  balance.  Sir  T.  Plumer,  re- 
ferring to  RapJiael  v.  Boehm,  observed,  "  That  decree  was 
founded  on  very  particular  circumstances,  for  30,000iL 
was  given  there  in  solido  to  be  laid  out,  and  there  could 
not  be  a  more  manifest  violation  of  the  executor's  duty : 
he  did  not  lay  out  the  money,  but  used  it  in  his  trade : 
it  was  a  wilful  violation  of  the  will,  which  prohibited  re- 
tainer and  directed  accumulation ;"  and  then  distinguish- 
ed the  case  before  him  as  one  not  of  mirfeasance,  but 
simply  of  negligence.  **  Have  these  executors,"  he  asked, 
"  made  any  use  of  the  money  to  their  own  profit  or  ad- 
vantage ?  The  employment  of  an  agent  who  alone  had 
possession  of  the  balances,  though  not  any  ground  of  ex- 
cuse, shews  they  did  not  in  fact  derive  any  benefit  or 
profit  to  themselves,  nor  act  with  that  view.  I  think 
therefore  no  more  than  the  usual  interest  should  be 
given.  Considering  that  the  trust  was  onerous,  the  pro- 
perty difficult  to  manage,  and  the  agent  employed  was 

(c)  I  Mad.  290. 
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the  son-in-law  of  the  testator,  named  by  him  as  » trustee 
for  another  purpose  in  the  will,  and  one  of  the  eestuis  que 
trust  of  the  property,  it  would  be  pressing  these  execu* 
tors  beyond  the  precedents  cited,  if,  besides  the  arrears 
of  rents  and  the  balances  in  their  hands,  they  were  to  be 
charged  either  with  5  per  cent,  or  compound  interest."' 

Thus,  Sir  T.  Plumer  refused  to  apply  the  doctrine  laid 
down  in  Raphael  v.  Boehm  to  a  case,  not  of  actual  mis- 
feasance^ but  merely  of  negligence ;  but  it  will  be  ob- 
served that  Sir  T.  Plumer  considered  the  question  to  be 
whether  an  executor  should  in  that  character  be  charge- 
able with  compound  interest,  whereas  the  principle 
upon  which  Raphael  v.  Boehm  was  founded,  and  which 
applies  to  a  case  of  negligence  as  well  as  misfeasance, 
was  this,  that  an  executor  by  retainer  of  the  assets  after 
payment  of  debts  assumes  the  character  of  trustee,  and 
if  the  will  declare  a  trust  of  accumulation,  and  the  trustee 
neglect  his  duty,  the  obligation  is  laid  upon  the  trustee 
of  compensating  the  cestui  que  trust  for  the  loss.  It  is  sub- 
mitted that  the  doctrines  laid  down  in  Raphael  v.  Boehm 
have  not  been  shaken. 

If  there  be  a  mere  direction  to  the  executor  to  invest 
upon  trust,  but  no  injunction  to  accumulate  the  proceeds, 
the  executor  will  be  charged  with  simple  interest  only, 
and  at  4  per  cent.  (d). 

An  executor  will  not  in  general  be  charged  with  in- 
terest but  from  the  end  of  a  year  from  the  time  of  the 
testator's  decease.  "  The  question,"  said  Lord  Thurlow, 
**  whether  an  executor  shall  be  charged  with  interest  on 

(d)  Roche  V.Hart,  WW  es.  58;  v.  Thompson,  13  Ves.  402,  see 
(see  the  will  sUted  in  Tebbs  v.  Car-  Tebbs  ▼.  Carpenter,  303 ;  Crackelt 
penier,  1  Mad.  305.)  Ashbumham      v.  Bethune,  1  J.  &  W.  586. 
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the  assets  retained  in  his  hands^  turns  upon  this,  viz. 
whether  the  fund  has  heen  so  kept  for  any  other  purpose 
than  that  of  discharging  the  growing  claims  upon  it.  It 
frequently  may  be  necessary  for  an  executor  to  keep 
large  sums  in  his  hands^  especially  in  the  course  of  the 
first  year  after  the  decease  of  the  testator,  in  which  case 
such  necessity  is  so  fully  acknowledged,  that,  according 
to  the  constant  course  of  the  Court,  the  fund,  until  that 
time,  is  not  considered  distributable.  After  that,  if  the 
Court  observes  that  an  executor  keeps  money  in  his  hands 
without  any  apparent  reason,  but  merely  for  the  purpose 
of  using  it,  then  it  becomes  negligence  and  a  breach  of 
trust,  the  consequence  of  which  is  that  the  Court  will 
charge  the  executor  with  interest  {e)" 

''  With  respect  to  the  general  question  of  charging 
executors  with  interest,"  observed  Sir  A.  Hart,  "  there 
are  two  things  to  be  kept  in  view,  first,  we  are  not  to  look 
so  closely  into  the  dates  of  a  running  account  to  calcu- 
late interest  upon  it,  as  to  deter  respectable  men  from 
undertaking  the  office  of  executor ;  and  on  the  other 
hand  we  are  not  loosely  to  permit  any  man,  however 
respectable,  to  retain  the '  money  of  others  in  his  hands 
without  making  it  productive.  An  executor's  duty  in 
this  respect  is  to  deal  with  the  trust  estate  as  a  provident 
man  would  deal  with  his  own,  and  every  provident  per- 
son makes  interest  of  his  money  when  he  has  got  together 
a  sum  which  he  thinks  to  be  worth  while  to  lay  out  at 
interest  (/)." 

{e)  Forbes  v.  Ross,  2  Cox,  115. 
(/)  Flanagan  v.  Nolan,  1  Moll.  85. 
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THE  DUTIES  OF  TRUSTEES  OF  RENEWABLE  LEASEHOLDS. 


XJPON  this  head  we  shall  first  examine  the  prelimin- 
ary question,  in  what  cases  the  obligation  to  renew  is 
imposed  by  the  settlement,  and  secondly  we  shall  inquire 
in  what  manner  the  trustees  are  to  levy  the  fines  payable 
upon  the  renewals. 

I.  In  what  cases  the  obligation  to  renew  is  imposed  by 
the  settlement- 
It  might  naturally  be  considered,  that,  from  the  very 
circumstance  of  the  leaseholds  being  of  a  renewable  charac- 
ter, a  settlement  of  them  to  several  persons  in  succession 
would  per  se  imply  a  right  in  the  remainderman  to  call 
upon  the  tenant  for  life  to  contribute  to  the  fine  (a) ;  and 
indeed  Lord  Thurlow,  in  the  instance  of  a  lease  which 
had  not  previously  been  treated  as  renewable,  observed, 
"  The  cases  in  which  the  nature  of  the  estate  or  the  will 
of  the  testator  compels  a  renewal,  appear  not  to  apply  to 
the  present :  where  there  is  no  such  custom  or  direction, 
it  is  in  the  discretion  of  the  tenant  for  life  to  renew  or 
not  (6)."      However  it  seems  to  be  now   established 

(a)  WhiU  V.  White,  4  Ves.  32,         (6)  Nightingale  v.  Lawson,  1  B. 
per  Lord  Alvanley.  C.  C.  443. 

Z  2 


340  THE  DUTIES  OF  TRUSTEES  OF  [[CH.  XVII. 

generally,  that,  in  a  devise  of  renewable  leaseholds 
without  the  interposition  of  a  trustee,  the  remainder- 
man cannot  oblige  the  tenant  for  life  to  contribute  to 
the  fine  (c).  And  so  it  was  determined  even  where  the 
devise  was  expressly  made  ''  subject  to  the  payment 
of  all^^i^^,  and  as  they  became  due  yearly  and  for  every 
year  (gQ."  But  as  the  interest  given  is  in  its  nature 
capable  of  renewal,  the  Court  says,  '*  If  the  tenant  for 
life  do  renew,  he  shall  not  by  converting  the  new  acquisi- 
tion to  his  own  use  derive  an  unconscientious  benefit  out 
of  the  estate  (/),''  but,  on  the  remainderman's  contributing 
to  the  fine,  shall  be  regarded  as  a  trustee,  and  shall  hold 
the  renewed  interest  upon  the  trusts  of  the  settlement  (/). 
Whether  the  mere  interposition  of  a  trustee  will  suffi- 
ciently indicate  an  intention  of  obliging  the  tenant  for  life 
to  renew  has  never  been  precisely  determined.  "  In  a 
devise  to  trustees^  said  Lord  Hardwicke,  **  if  cestui  que 
trust  for  life  be  one  of  the  lives,  I  should  doubt  whether 
such  cestui  que  trust  could  be  compellable  to  contribute ; 
but  here  all  these  lives  were  strangers  :  the  intent  of  the 
testator  certainly  was,  that  the  lease  sliould  continue,  and 

be  kept  on  foot,  and  something  must  be  done  for  a  renewal, 

* 

though  nothing  is  mentioned  {g).*^  Lord  Alvanley  on  one 
occasion  alluded  to  the  point,  but  said  he  was  not  called 
upon  to  decide  it  (A).  In  a  late  case,  where  the  devise 
was  to  trustees  upon  trust  to  permit  one  to  receive  the 

(c)  fVhite  V.  White,  4  Ves.  32,  (/)  Nightingale  v.  Lawson,  1  B. 

per  Lord  Alvanley;   S.  C.  9  Ves.  C.  C.  440;  Stone y.  Theed,  2 B.C. 

561,  per  Lord  Eldon;    Stone  y.  C.  248,  |>er  Lord  Thurlow  ;  Cop- 

Theed,  2  B.  C.  C.  248,  per  Lord  pin  v.  Femyhoygh,  2  B.  C.  C.  291 ; 

Thurlow.  Fitzroy  v.  Howard,  3  Russ.  225. 

(d)  Capel  V.  Wood,  4  Russ.  500.  (^)  Vemey  v.  Vemey,  1   Ves. 
{e)  Stone  v.  Theed,  2  B.  C.  C.      429. 

248,  per  Lord  Thurlow.  (h)  White  y.  White,  4  Ves.  33. 
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rents  for  life,  with  remainders  over,  "  subject  to  the  pay- 
ment of  all  taxes,  Jines,  and  expenses  attending  the  pre- 
mises,** it  was  held  the  obligation  of  renewing  the  lease 
was  imposed  by  the  will  (i). 

In  Lock  V.  Lock  {k)  a  testator  had  devised  a  college 
lease  of  twenty-one  years  to  his  wife  for  life,  remainder  to 
her  son,  she  paying  10/.  per  annum  to  the  son  during  her 
Ufe  ;  and  it  was  held,  that,  as  the  testator  contemplated 
the  continuance  of  the  lease  during  the  life  of  the  wife, 
she  was  bound  to  renew. 

Where  leaseholds  of  this  kind  are  made  the  subject  of 
a  marriage  settlement,  it  may  be  argued,  that,  as  all  the 
parties  who  have  any  interest  given  them  are  purchasers, 
the  enjoyment  of  the  tenant  for  life  should  be  consistent 
with  that  of  the  other  subsequent  takers. 

In  Lawrence  v.  Maggs  (/),  the  case  of  a  settlement  with 
trustees  interposed,  but  without  any  mention  of  renewals. 
Lord  Northington  said,  "  The  husband  renewed  twice ; 
first,  when  he  put  in  his  own  life,  which  was  of  no  benefit 
to  those  in  the  settlement  who  were  to  take  in  remainder 
after  his  death ;  he  renewed  a  second  time,  and  put  in 
his  wife's  life,  and  this  he  does  voluntarily  and  xoithout 
there  being  any  directions  for  it  in  the  settlement.  The 
renewing  the  lease  with  any  other  life  than  that  of  the 
tenant  for  life  is  for  the  benefit  of  the  remainderman,  and 
he  is  to  be  deemed  a  creditor,  keeping  down  the  interest 
during  his  enjoyment."  The  plain  implication  from  which 
remark  is,  that  in  his  Lordship's  opinion  the  tenant  for 
life  was  considered  not  bound  to  renew. 

There  appears  to  be  no  other  authority  upon  the  subject 

(t)  HuUtes  Y.Barraw,  Taml.264.      roade  for  this  case  in  the  R.  L. 
(k)  2  Vern.  666»  through  several  years,  but  the  de- 

(0  1  Ed.  453.   Search  has  been      cree  has  not  been  found. 
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but  what  may  be  collected  from  Sir  W.  Grant's  observar 
tions  in  Lord  Montfort  v.  Lord  Cadogan.  *'  The  pro- 
position/ he  said,  **  that  under  the  marriage  settlement 
it  was  the  duty  of  the  trustees  to  renew,  does  not  admit 
a  question.  The  lease  being  made  the  subfect  of  a  settle- 
ment, it  was  clearly  meant  that  it  should  he  kept  on  foot 
by  renewals.  The  trustees  were  to  apply  so  much  of  the 
rents  and  profits  as  would  be  necessary  for  that  purpose. 
They  are  not  in  so  many  words  directed  to  renew,  but  the 
means  being  given,  and  the  purpose  expressed,  there  is 
no  doubt  that  they  were  to  apply  those  means  to  that 
purpose  (my* 

But,  if  renewable  leaseholds  be  articled  to  be  settled  on 
the  husband  for  life,  remainder  to  the  wife  for  life,  re- 
mainder to  the  children,  the  Court  will,  in  executing  the 
settlement,  insert  the  proper  directions  for  renewals. 
This,  it  seems,  was  directly  determined  in  Graham  v.  Lord 
Londonderry  (n) ;  and  the  case  of  Lawrence  v.  Maggs, 
before  Lord  Northington,  was  cited  in  Pickering  v.  Vowles, 
before  Lord  Thurlow  (o),  as  establishing  the  same  doc- 
trine ;  but,  it  appears  by  the  report  taken  from  Lord 
Northington's  own  MS.  that  the  bar  were  mistaken  in 
this  (p).  However,  Lord  Thurlow  himself  seems  to  have  en- 
tertained that  opinion,  for,  in  Pickering  v.  Vowles,  where 
the  property  was  articled  to  be  settled,  but  there  were  no 
directions  for  renewals,  his  Lordship  said,  **  It  was  intended 
the  lease  should  be  fully  estated,  and  that  the  husband 
and  wife  should  have  life  estates,  and  that  so  fully  estated 
it  should  go  to  the  children." 

(m)  17  Ves.  488 ;  and  see  S.  C\  (o)  1  B.  C.  C.  197.     The  cause 

19  Ves.  638.  does  not  appear  in  R.  L. 

(fi)  Cited  Stone  v.  Theedy  2  B.  (p)  1  Ed.  453. 

C.  C.  246. 
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A  direction  for  renewals  is  sometimes  in  the  form  of  a 
discretionary  power.  The  instrument  may  indeed  be  so 
specially  worded^  that  the  power  should  be  perfectly  arbi- 
trary ;  but,  if  the  proviso  be  simply  that  *'  it  shall  be 
lawful  for  the  trustees  to  renew  from  time  to  time  as  oc- 
casion may  require  and  as  they  may  think  proper/'  the 
clause  will  be  construed,  not  as  conferring  an  option  upon 
the  trustees  of  renewing  or  not,  but  as  a  safeguard 
against  any  unreasonable  demands  on  the  part  of  the 
lessor  (q). 

II.  In  what  manner  the  fines  for  renewals  are  to  be 
levied  by  the  trustees. 

Upon  this  subject  we  shall  first  advert  to  the  cases 
where  the  settlor  himself  has  specifically  marked  out  the 
fund  from  which  the  fines  are  to  be  raised,  and,  secondly, 
we  shall  examine  the  roles  adopted  by  the  Court,  where 
the  settlor  himself  has  omitted  to  declare  any  intention. 

1.  If  there  be  an  express  trust  to  provide  the  fihes  for 
renewals  out  of  the  ''  rents,  issues  and  profits,"  and  the 
leaseholds  are  terms  of  years  not  determinable  on  lives 
so  that  the  times  of  renewal  can  be  certainly  ascertained, 
it  will  be  the  duty  of  the  trustees  to  lay  by  every  year 
such  a  proportion  of  the  annual  income  as  against  the 
period  of  renewal  will  constitute  a  fund  sufficient  for 
the  purpose  (r)  ;^  and  though  the  trust  be  to  levy  the 
fines  for  renewal  out  of  the  ''  rents,  issues,  and  profits,  or 
by  mortgage^'  the  annual  rents  only  will  in  the  first  in- 
stance be  applicable,  for  the  authority  to  mortgage  will 
be  considered,  not  as  making  it  optional  with  the  trustees 
whether  they  shall  or  not  affect  the  interests  of  the  re- 

{q)  MiUimfton  v.  Mulgrave,  3  (r)  Lord  Montfort  v.  Lord  Ca* 

Mad.  491  ;  and  see  Verney  v.  Ver-      dogan^  17  Ves.  485;  S,  C.\9  Ves, 
ney,  1  Yes.  430.  635. 
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mainderman  by  throwing  the  charge  of  the  renewal  upon 
the  corpus  of  the  property,  but  as  given  for  the  protec- 
tion of  the  cestuis  que  trust  in  case  the  amount  of  the  fine 
should  not  be  otherwise  forthcoming  («).  Should  the 
trustees  in  event  be  under  the  necessity  of  mortgagmg, 
the  Court  would  call  back  from  the  party  in  possession 
the  amount  of  the  incumbrance  thus  temporarily  in- 
curred (t). 

Where  the  leaseholds  were  annually  renewable  for 
twenty-one  years,  and  the  custom  had  been  for  the  lessee 
annually  to  grant  underleases  for  twenty  years,  the  tenant 
for  life,  as  bound  to  pay  the  fines  to  the  lessor  out  of  the 
annual  rents  and  profits,  was  declared  entitled  to  the 
fines  paid  annually  by  the  under-lessees  (u). 

If  the  trust  be  to  raise  the  fines  for  renewal  out  of 
the  "  rents,  issues  and  profits,"  and  the  leaseholds  are 
either  for  lives  or  for  years  determinable  on  lives,  it  seems 
the  expenses  of  renewal  must  still  be  cast  upon  the 
annual  rents,  though,  from  the  uncertainty  of  the  tune, 
the  trustees  cannot  be  sure  they  shall  have  accumulated 
an  adequate  fund. 

Thus,  in  Stone  v.  Theed  (x),  where  was  a  gift  to  trus- 
tees of  freeholds  and  leaseholds  and  personal  estate  upon 
trust  (subject  to  annuities)  for  a  person  for  life,  with  re- 
mainders over,  and  the  testator  "  directed  that  his  trus- 
tees should  from  time  to  time  renew  the  lease  and  add 
new  lives,  if  they  could  obtain  such  lease,  and  empowered 
his  said  trustees  to.  place  out  at  interest  the  overplus  of 
the  rents  of  his  real  and  leasehold  estates  in  government 

(*)  Milsintown  v.  Earl  of  Port-  Leach. 
more^  5  Mad.  47 1 ;  Milles  v.  Milles^         (w)  Milles  v.  Milks,  6  Ves.7^ . 
6Ves.  761.  (x)  2  B.  C.  C.  243. 

(0    5    Mad.   472,    per   Sir  J. 
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or  real  securities/'  Lord  Thurlow  held  that  the  annual 
rents  only  were  to  be  so  applied,  observing,  ''  he  must 
consider  the  thing  bequeathed  to  be  the  subsisting  lease, 
subject  to  renewal.  Suppose  it  were  the  case  of  an  estate 
to  which  an  embankment  was  necessary :  there  could  be 
no  doubt  it  was  a  clear  indication  of  intention  that  the 
first  trust. was  to  keep  the  estate  productive  by  embank- 
ment or  other  buildings,  or,  in  the  present  case,  by  a 
very  strict  analogy,  by  keeping  the  leases  renewed.  It 
was  objected, '  Could  the  testator  be  understood  to  make 
a  provision  which  might  exhaust  the  estate  of  the  first 
taker  Y  But  the  expressions  were  as  strong  as  if  he  had 
said  expressly  he  meant  the  lease  to  be  kept  up,  and  he 
must  be  understood  to  sacrifice  the  intent  of  a  provision 
for  the  first  taker  to  the  original  intent  of  keeping  up  the 
estate." 

In  Allan  v.  Backhouse  (y)  a  testator  devised  leaseholds 
and  freeholds  to  trustees,  and  directed  the  fines  to  be  le- 
vied *'  out  of  the  rents  and  profits  of  the  leaseholds,  or 
out  of  the  rents  and  profits  of  the  freeholds,"  and  Sir  T. 
Plumer  considered  the  direction  did  not  mean  to  point 
out  the  fund  from  which  the  fines  were  to  be  eventually 
paid,  but  only  the  modi  by  which  they  were  to  be  raised 
at  the  instant ;  that,  as  a  gross  sum  might  at  any  moment 
be  demanded  by  the  lessor,  who  was  not  bound  to  wait, 
the  trustees,  by  the  expression  '^  rents  and  profits,**  were 
not  confined  to  the  annual  rents,  but  were  authorised  to 
sell  and  mortgage ;  that  the  tenant  for  life  and  the  re- 
mainderman should  afterwards  contribute  to  the  fine  in 
the  usual  proportions.  An  appeal  was  presented  to  Lord 
Eldon,  by  whom  the  decree  was  afiirmed  {z). 

(y)2  V.  &B.  65.  (a)  Jac.  631. 
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In  a  late  case  (a),  where  there  was  a  devise  of  renewable 
leaseholds  to  trustees  upon  trust  to  raise  the  fines  out  of 
the  '^  rents^  issues^  and  profits/'  and  subject  thereto  upon 
the  same  trusts  as  the  testator's  freeholds.  Sir  J.  Leach 
observed  upon  the  discrepancy  between  Stone  v.  I^eed 
and  AUan  v.  Backhouse  (b),  and,  so  &r  as  the  two  cases 
were  applicable  to  the  question  before  him,  followed 
the  authority  of  the  former.  ''  The  first  trust,"  he  said, 
'^  is,  that  the  trustees  by  and  out  of  the  rents  and  profits 
shall  from  time  to  time  renew  the  several  leases  as  oc- 
casion may  require :  the  trust  as  to  the  renewals  over- 
rides all  beneficial  interest  in  the  lease,  and  such  interest 
cannot  take  effect  until  this  trust  be  performed." 

Though  the  fine  for  renewal  be  thrown  expressly  upon 
the  annual  rents,  the  trustees  may  still  by  the  urgency  of 
the  occasion  be  obliged  in  the  first  instance  to  resort  to 
a  mortgage,  as  where  in  the  case  of  leaseholds  for  lives 
the  renewal  fine  is  to  be  levied  immediately  upon  the 
death  of  the  testator  before  any  rents  have  accrued  (c). 
*'  But  I  am  of  opinion,"  said  Sir  John  Leach,  **  the  trus- 
tees would  be  entitled  afterwards  to  retain  from  the 
tenant  for  life  the  perception  of  the  annual  rents  and 
profits  until  the  mortgage  was  satisfied  (c?)." 

On  a  reference  to  the  Master  by  Sir  J.  Leach,  how 
a  fund  for  payment  of  fines  on  the  renewals  of  lease- 
holds for  lives  could  best  be  secured,  the  Master  proposed 
in  his  report,  that  each  of  the  lives,  upon  which  the  leases 
were  held,  should  be  insured  against  the  life  of  the  tenant 
Ibr  life  in  a  sum  sufficient  to  cover  the  amount  of  the  fine, 
the  premiums  upon  the  policies  to  be  paid  out  of  the  an- 

(a)  Earl  of  Shaftesbury  V.  Duke         (c)  See  Id.  121. 
of  Marlborough,  2  M.  &  K.  111.  (d)  Id.  123. 

(b)  Id.  121. 
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nual  rents  and  profits  (e).  Perhaps  a  more  convenient 
mode  of  raising  the  fines  could  not  be  devised,  and  a  trus- 
tee under  similar  circumstances  would  scarcely  incur  a 
risk  in  foUowjpg  the  precedent  of  the  Court. 

If,  as  in  the  preceding  cases,  a  portion  of  the  annual 
rents  and  profits  be  destined  by  the  settlor  to  defray  the 
expenses  of  renewals,  then,  should  it  happen  from  the 
unwillingness  or  incapacity  of  the  lessor  that  no  renewal 
can  be  obtained,  the  sums,  which  would  have  been  raised, 
will  not,  it  seems,  merge  for  the  benefit  of  the  tenant  for 
life,  but  will  belong  to  the  person  who  would  have  been 
the  gainer  by  the  renewal  (/). 

If  a  trustee  (g),  or  tenant  for  life  in  the  situation  of 
a  trustee  (A),  fail  in  his  duty  to  apply  the  given  fund,  the 
remainderman  may  call  for  a  compensation  from  such 
trustee,  or  tenant  for  life,  or  their  assets.  But  when,  by 
the  permission  of  the  trustee,  the  tenant  for  life  has  been 
in  the  full  enjoyment  of  the  rents  and  profits  without  de- 
duction for  renewals,  though  the  trustee  is  primarily  an- 
swerable to  the  remainderman,  yet  the  tenant  for  life, 
who  has  had  the  actual  pernancy,  must  make  it  good  to 
the  trustee  (i). 

2.  Next,  it  may  happen  that  renewable  leaseholds  are 
devised  to  trustees  with  a  direction,  either  expressed  or 
implied,  to  keep  the  leases  continually  renewed,  but  with- 
out any  declaration  of  intention  from  what  fund  the  set- 
tlor meant  the  expenses  should  be  levied. 

The  general  rule  in  this  case  is,  that  the  tenant  for  life 

(c)  Id.  124.  (s)  Lord  Montfort  v.  Lord  Ca- 

(/)  See  Colegrave  v.  Manby,  6  dogan,  17  Ves.  485;  S.  C.  19  Ves. 

Mad.  86,  87  ;  S.  C.  2  Russ.  252;  635. 

BmneH  v.  CoUey,  2  M.  &  K.  231 ;  (h)  Colegrave  v.  Manby,  6  Mad. 

but  see  Richardson  v.  Moore,  and  72 ;  S,  C*  2  Russ.  238. 

Tardiff  v.  Robinson,  cited    Cole-  (i)  Lord  Montfort  v.  Lord  Ca- 

grave  t.  Manhy,  6  Mad.  82,  83.  dogan,  ubi  supra. 


348  THE  DUTIES  OF  TRUSTEES  OF  [CH.  XVIf. 

and  the  remainderman  shall  contribute  in  proportions, 
and  in  what  proportions  they  shall  so  contribute  we  now 
proceed  to  examine. 

If  the  leases  be  for  years,  and  the  tim/ss  of  renewal 
certain,  a  due  contribution  would  be  insured  by  the  re- 
servation of  an  annual  even  sum  out  of  the  rents  and 
profits  (U) :  and  where  the  leases  are  for  lives,  or  for 
years  determinable  on  lives,  the  trustees  would  probably 
be  justified,  did  they  insure  out  of  the  same  fund  the  lives 
of  the  cestuis  que  vie  against  the  life,  of  the  tenant  for  life 
in  the  amount  of  the  renewal  fine  (/). 

Should  there  be  the  necessity  of  renewing  before  any 
rents  have  accrued,  or  should  the  trustees  have  failed  to 
make  provision  for  it  by  a  reservation  of  the  annual 
rents,  the  money  must  then  be  advanced  in  the  first  in- 
stance by  the  tenant  for  life  or  the  remainderman,  or,  if 
they  have  not  the  ability,  must  be  raised  out  of  the  estate 
by  mortgage  (m),  and  the  tenant  for  life  and  remainder- 
man must,  according  to  the  present  rule  of  the  Court, 
apportion  the  fine  between  them  at  the  tenant  for  life's 
decease. 

The  old  rule  of  contribution  was,  that  the  tenant  for 
life  should  advance  one-third,  and  the  remainder-man 
two-thirds  («) ;   but  in  Nightingale  v.  Lawson  (o)  the 

(k)  See  Earl  of  Shaftesbury  v.  per  Sir  J.  Leach ;  Lock  ▼.  Lock^  2 

Duke  of  Marlborough,  2  M.  &  K.  Vera.  666,  R.  L.  1710  B.  fol.  120  ; 

121.  Vemey  v.  Vemey,   1  Ves.  428; 

(i)  See  Id.  124;  and  Bee  Play'  Limbroso  v.   Francia,  cited  lb.; 

ters  V.  Abbott,  Id.  106.  Graham    v.    Lord  Londonderry, 

(m)  See  Buckeridge  v.  Ingram,  cited  Stone  v.  Theed,  2  B.  C.  C. 

2  Ves.  jun.  666;  Harl  of  Shaftes-  246;  and  see  Rowel  ▼.  WaOey,  I 

bury  Y.  Duke  of  Marlborough,  2  Ch.  Rep.  218;  BaUetY*  Sprainger, 

M.  &  K.  121 ;  Allan  v.  Backhouse,  Pr.  Ch.  62 ;   Cornish  v.  Mew,  1 

2  V.&B.72.  Ch.Ca.  271. 

(n)  Earlof  Shaftesbury  V,  Duke  (o)  See  White  v.  White,  9  Ves. 

of  Marlborough,  2  M.  &  K.  118,  555. 
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question  was  put  by  Lord  Thurlow^  "  Is  a  tenant  for  life 
at  the  age  of  99,  whose  title  accrued  in  possession  when 
he  was  98,  to  pay  one-third — a  great  deal  more  than  any 
possible  enjoyment  ?  According  to  that  rule,  a  man  of 
the  age  of  99,  who  has  the  enjoyment  only  of  ten  days, 
pays  as  much  as  a  man  of  25.'* 

It  might  possibly  be  thought  reasonable  that  the  pro- 
portion of  the  expense  to  fall  upon  the  tenant  for  life 
should  be  regulated  by  his  actual  age  and  probable  dura- 
tion of  life  ;  but  accident  might  render  such  a  course 
unjust  to  the  one  party  or  the  other,  as  the  tenant  for 
life  happened  to  live  a  longer  or  shorter  period  than  was 
allowed  by  the  calculation  (p),  and  the  Courts,  it  was  ob- 
served by  Lord  Brougham,  have  mad^  it  a  maxim  never 
to  admit  an  estimate  which  the  events  may  afterwards 
falsify  (y). 

Lord  Alvanley  adopted  the  rule  (r),  and  from  the  case 
of  Lazvrence  v.  Maggs  it  would  seem  that  Lord  North-* 
iugton  had  before  acted  upon  the  same  principle  (s),  that 
the  tenant  for  life  should  merely  keep  doztm  the  interest  of 
the  fine :  but  Lord  Eldon  said,  ''  he  could  not  agree  to 
that :  in  the  case  of  tenant  for  life  and  remainderman  in 
tail  or  mfee,  the  inheritance  being  charged  with  the  mort- 
gage, it  was  fair  the  tenant  for  life  should  only  keep  down 
the  interest,  for  the  natural  division  was,  that  he  who  had 
the  corpus  should  take  the  burden,  and  he  who  had  only 
the  fruit  should  pay  to  the  extent  of  the  fruit  of  the  debt ; 
but  leases,  whether  for  lives  or  years,  were  in  their  nature 
temporary,  and  therefore  the  position  that  the  tenant  for 

(p)  Earl  of  Shaftesbury  v.  Duke         (r)  Buckeridge  v.  Ingram,  2  Ves. 

of  Marlborough,  2  M.  &  K.  119,  jun.  652,  see  666;  White  v.  White, 

per  Sir  J.  Leacli.  4  Ves.  24,  see  33. 

{q)  BenneU  v.  Colley,  2  M.  &  {s)  1  £d.  453,  see  455. 

Ki.  234. 
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life  was  bound  to  pay  the  interest  was  to  be  understood 
with  this  qualification,  that  he  was  further  bound  to  con- 
tribute a  due  proportion  of  the  principal  according  to  the 
benefit  he  derived  firom  the  renewed  interest  (t).** 

The  rule  now  in  operation  was  first  clearly  laid  down 
by  Lord  Thurlow  in  Nightingale  v.  Lawsan  (u),  a  case, 
said  Lord  Eldon,  who  was  one  of  the  counsel  in  it,  to 
which,  from  the  intricacy  of  the  subject,  the  reports  have 
failed  to  do  justice  (a:). 

The  circumstances  may  be  very  briefly  stated  as  fol- 
lows : — ^A  widow,  tenant  for  life  of  a  term  which  had 
twelve  years  to  run,  renewed  for  a  further  term  of 
twenty-eight  years  to  commence  from  the  expiration  of 
the  twelve  years,  and  aflterwards  renewed  for  the  ad- 
ditional term  of  fourteen  years  to  commence  from  the 
expiration  of  the  twenty-eight  years.  The  widow  lived 
through  the  original  term  of  twelve  years,  and  through 
nine  of  the  renewed  term  of  twenty-e^ht  years.  The 
question  was  raised  after  the  death  of  the  vndow,  in 
what  proportions  the  tenant  for  life  and  the  remainder- 
man should  contribute  to  the  fines.  The  following  points 
were  resolved  by  Lord  Thurlow,  after  very  anxious,  fre- 
quent, and  grave  consideration  of  the  subject  (y),  and 
have  ever  since  been  acquiesced  in  by  the  Courts. 

1.  *'  That,  as  the  widow  had  lived  nine  years  after  the 
expiration  of  the  twelve,  leaving  nineteen  years  to  run  of 
the  twenty-eight,  the  Master  ought  to  take  the  sum  paid  by 
her  for  the  renewal  of  the  lease  as  the  value  of  the  term 
purchased,  that  is,  of  the  term  of  twenty-eight  years. 


(0  White  V.  White,  9  Ves.  560.  (jf)  See  White  v.  White,  9  Ves. 

(ti)  1  B.  C.  C.  440.  560. 

(x)  White  V.  White,  9  Ves.  556. 
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to  commence  at  the  expiration  of  the  twelve  years ;  he 
should  then  consider  the  value  of  the  term  of  nine  years 
after  the  existing  term^  and  what  the  term  of  nineteen 
years  after  the  existing  term  and  the  nine  years  was 
worth,  and  the  latter  was  the  proportion  to  be  paid  by 
the  remainder  man  (z).''  Upon  which  resolution  Lord 
Eldon  thus  comments : — "  It  was  first  considered/'  he 
said,  ''  what  the  interest  of  the  tenant  for  life  was  in  that 
term  which  had  to  run  out  at  the  time  of  the  renewal, 
and  then  what  benefit  the  tenant  for  life  had  received  by 
the  enjoyment  of  the  renewed  term  from  the  period 
when  the  old  term  would  have  expired ;  and  Lord 
Thurlow  determined  that  the  remainderman  took  that 
interest  in  the  renewed  term  which  was  ultra  so  much  of 
the  renewed  term  as  expired  in  the  lifetime  of  the  person 
who  renewed,  and  the  value  of  that  interest  he  made  the 
remainderman  pay  (a)." 

2.  ''  That,  as  to  the  kind  of  interest  to  be  allowed, 
nmple  interest  would  not  be  a  satisfaction,  as  the  widow 
had  laid  out  her  money  totally,  and  the  value  of  the 
lease  was  calculated  upon  the  ground  of  compound 
interest:  compound  interest  was  therefore  to  be  com- 
puted upon  the  proportional  value  of  the  nineteen  years' 
term  to  the  whole  expense  of  renewal  (6)." 

3.  ''  That,  as  to  the  rate  of  interest,  in  computing  com- 
pound interest,  you  go  upon  the  idea  that  the  interest  is 
paid  upon  the  exact  day  and  immediately  laid  out ;  but, 
as  this  was  impossible,  it  would  be  sufficient  to  compute 
interest  at  4  per  cent." 

(x)  See  Coppin  v.  Femyhough,  Duke  of  Marlborough,  2  M.  &  K. 

2  B.  C.  C.  291 ;  Barnard  v.  Hea-  118. 

Um,  cited  White  v.  White,  4  Yes.  (a)  White  v.  White,  9  Yes.  558. 

29 ;  Planters  v.  Abbott,  2  M.  &         (6)  See  White  v.  White,  4  Yes. 

K.  108;  Earl  of  Shaftesbury  v.  35,  36;  S.  C.  9  Yes.  557,  558. 
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4.  ^'  That  suoh  interest  was  only  to  be  paid  till  the 
widow's  deaths  hr,  after  that^  her  -executors  had  the  de- 
mand upon  the  remainderman^-  and  it  became  a  common 
debt,  and  .must -carry  simple  interest  only.'' 

6.  "  With  respect  to  the  second  renewal,  as  the  widow 
had  not  lived  to  enfoy  any  part  of  that  term,  her  ex- 
ecutors were  entitled  to  the  ^  whole  of  the  expenses,  with 
interest  to  be  computed  on  the  same  principle  as  be- 
fore (c)/' 

In  this  case  it  will  be  observed,  the  tenant  for  life  had 
disbursed  the  fine,  and,  the  jiayment  being  a  charge 
upon  the  property,  the  widow  was  in  no  danger  of 
eventually  losing  her  demand.  But,  where  the  tenant 
for  life  has  not  the  means  of  renewing,  but  the  renlainder- 
man  coines  'forward  with  the  money,  if  the  contribution 
is  to  be  suspended  till  the  death  of  f^e  tenant  for' life,  it 
may  happen,  that,  when  the  proportions  can  at  last  be 
ascertained,  the  estate  of  the  tenant  for  life  may  be 
insolvent,  and  so  the  contribution  be  lost.  ^^  I  ad- 
mit," says  Lord  Eldon,  "  there  is  this  difficulty  in  the 
case ;  but  perhaps*  from  the  nature  of  the  Ihing  it  can- 
not be  helped :  the  utmost  extent  you  can  go  is  to  make 
the  tenant  for  life  give  security  for  the '  sum  whicfli  may 
eventually  be  due  (rf)." 

There  occurs,  also,  this  other  difficulty,  th.,  iioxi  to 
apply  the  principle  to  the  Cctse  of  leaseholds '  ftit  lives. 
The  new  cestmque  vie  may  die  in  the'Kfetinie  of  tfee 
originiil  cMmy^fe  vie,  ktid-  theii  fio  actiial  benefit ^ad^rues 
either » M  the  ^te  Aattt  fer  lifer  or  to  the  remainderindn .     If 

(c}  Coppin  V.  Femyhough^  2  558,559;  Earl  of  Shaftesbury  v, 
B.  C.  C.  291.    •    '       '  Duke  of  Marlborough,  2  M.  &  K. 

{d)  See  White  t.  White,  9  Ves.      122. 
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the  tenant  for  life  paid  the  fine^  is  the  remainderman  to 
contribute  nothing,  because  he  took  no  benefit  7  If  the 
remainderman  paid  the  fine,  is  the  tenant  for  life  to 
contribute  nothing,  because  he  can  excuse  himself  under 
the  same  plea  7 

From  the  nature  of  leaseholds  for  lives  it  seems  diffi- 
cult to  discover  any  better  principle  than  one  of  the  fol- 
lowing : — 

First,  That  the  tenant  for  life  and  the  remainderman 
should  contribute  according  to  their  chance  of  benefit  at 
the  time  of  the  renewal^  in  which  case  the  proportions 
would  be  settled  thus : — The  chance  of  benefit  to  the 
tenant  for  life  is  the  value  of  the  new  life  commencing 
from  the  death  of  the  last  surviving  original  cestui  que  vie, 
and  determining  on  the  death  of  the  tenant  for  life. 
The  chance  of  benefit  to  the  remainderman  is  the  value 
of  the  new  life  commencing  on  the  death  of  the  original 
cestuis  que  vie  after  the  death  of  the  tenant  for  life.  In 
the  proportion  of  these  two  values  would  be  the  re- 
spective contributions. 

Secondly,  That  the  remainderman's  proportion  should 
be  regulated  by  the  actual  benefit  derived.  Thus,  if  the 
new  cestui  que  vie  die  in  the  lifetime  of  any  of  the 
original  cestuis  que  vie  or  of  the  tenant  for  life,  the 
remainderman  takes  no  benefit  and  has  nothing  to  pay. 
In  this  case  the  tenant  for  life  is  the  loser.  Should  the 
new  cestm  que  vie  survive  the  ori^nal  cestuis  que  vie  and 
also  the  tenant  for  life,  the  value  of  the  new  life  should 
be  taken  at  the  tenant  for  life's  death,  and  that  interest 
be  paid  for  by  the  remainderman.  It  might  happen  that 
the  original  cestuis  que  vie  and  the  tenant  for  life  might 
die  soon  after  the  renewal,  and  then  the  estimated  value 
of  the  new  life  would  be  greater  than  the  whole  fine.    In 

A  A 
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such  a  case  the  tenant  for  life  would  be  a  gamer.  Thus 
the  tenant  for  life  might  sometimes  be  a  gainer,  some- 
times a  loser:  the  remainderman  would  never  eidier 
gain  or  lose,  but  would  pay  the  exact  value  of  the  in- 
terest which  he  actually  took. 

The  only  authority  upon  the  subject  is  a  dictum  of 
Lord  Eidon,  which,  however,  is  so .  obscurely  worded, 
that  little  light  can  be  gained  from  it. 

"  There  is  no  difference,'*  he  said,  "  between  a  renew- 
able term  for  years  and  a  lease  for  lives  renewable.  In 
the  former  case  the  difficulty  does  not  arise  so  much 
from  the  probable  value  of  a  term  certain,  as  upon  an 
estate  for  lives  in  estimating  what  is  the  value  of  that 
life  which  may  survive  the  three  cestuis  que  vie,  and  that 
interest  to  be  paid  for  by  the  remainderman,  as  the  case 
may  happen  that  one,  two,  or  three  lives  may  determine 
in  the  life  of  the  man  entitled  to  the  beneficial  in- 
terest  (e).'* 

Where  the  legal  estate  of  renewable  leaseholds  is 
devised  without  the  interposition  of  a  trustee,  but  the 
testator  at  the  same  time  directs,  either  expressly  or  by 
implication,  that  the  leases  shall  be  renewed,  the  tenant 
for  life  is  then  himself  a  trustee  (/),  and  as  such  is  com- 
pellable to  obtain  renewals  (g),  and  ought  before  ap» 
plying  for  a  renewal  to  consult  the  remainderman  (A). 

It  has  been  said,  that  if  from  the  threats  or  acts  of  the 
tenant  for  life  there  appears  the  intention  of  suffering 
the  lease  to  expire,  the  Court  would  appoint  a  receiver 
of  the  estate  to  provide  a  fund  for  the  renewal  (i) ;  and 

(e)   White  v.  White,  9  Ves.  559.  24. 

If)  White  V.  White,  5  Ves.  554.  (A)  White  v.  White,  5  Vc«.  554. 

(jj)  Lock  V.  Lock,  2  Vem.  666;  (/)  See  Bennett  t.  CojUei^,  2  M. 

fnd  see  White  ▼.  White,  4  Yen.  &  K.  2S3. 
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that  if  the  tenant  for  life  has  already  allowed  the  period 
of  renewal  to  pass^  the  rents  and  profits  will  be  seques- 
tered for  either  procuring  a  renewal  (Jc),  or  finding  the 
remainderman  a  compensation  (/).  But  no  suit  for 
damages  can  be  effectually  prosecuted  before  the  tenant 
for  life's  decease ;  for  so  long  as  it  remains  uncertain 
how  much  of  the  renewed  term  will  survive  to  the 
remainderman^  the  amount  of  the  injury  done  to  him 
cannot  be  ascertained  (m).  It  follows  that  the  mere  for- 
bearance of  the  remainderman  to  bring  a  suit  during  the 
continuance  of  the  life  estate  cannot  be  construed  into 
laches  or  acquiescence  (»). 

(Jk)  See  S.  C.  5  Sim.  192.  490. 

(0  S.  C.  5  Sim.    181 ;    2  M.  (m)  Bennett  v.  CoUey,  5  Sim. 

&  K.  225 ;  and  see  Lord  Mont-  181 ;  ^.  C.  2  M.  &  K.  225. 

fori  ?.    Lord  Cadogan^   17  Ves.  (n)  S.  C. 
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CHAPTER  XVIII. 

THE  DUTIES  OF  TRUSTEES  TO  PRESERVE  CONTINGENT 

REMAINDERS. 


Settlements  which  embrace  limitations  to  trustees 
to  preserve  contingent  remainders  are  usually  penned  in 
one  of  the  two  following  forms :  either,  first,  the  estate 
is  settled  to  the  use  of  trustees  and  their  heirs  during 
the  life  of  the  parent  upon  trust  to  preserve  contingent 
limitations  with  remainders  over;  or,  secondly,  it  is 
settled  to  the  use  of  the  parent  for  life,  with  remainder 
to  trustees  and  their  heirs  during  the  life  of  the  parent 
upon  trust  to  preserve  contingent  limitations,  with  re- 
mainders over. 

In  the  first  form  of  settlement  the  object  in  view  by 
the  interposition  of  trustees  is  not  merely  to  preserve  the 
contingent  estates  from  the  parent's  legal  power  to  de- 
stroy them,  but  also  to  prevent  the  exercise  of  any  undue 
influence  of  the  father  over  the  son,  which,  if  the  father 
were  tenant  of  the  first  freehold,  he  might  be  base 
enough  to  practise  in  order  to  induce  the  son  to  join  in 
barring  the  entail  for  purposes  not  authorized  by  the 
spirit  of  the  settlement  (a). 

In  the  second  form  it  is  imposed  upon  the  trustees,  as 

(a)  The  law    upon    the    latter     Act,  as  will  be  noticed  at  the  end 
branch  is  now  most  materially  alter-      of  the  chapter, 
ed  by  the  late  Fines  and  Recoveries 
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before^  to  preserve  the  contingent  limitations;  but  as 
the  freehold  in  possession  is  vested  in  the  parent^  the 
trustees  can  have  no  power  to  prevent  a  recovery  by  the 
father  and  son  so  soon  as  the  son  has  attained  the  age  of 
twenty-one;  but  should  the  tenant  for  life  commit  a 
forfeiture^  and  so  the  freehold  in  possession  become 
vested  in  the  *  trustees,  it  would  then  be  their  duty, 
though  the  settlor  himself  might  not  have  contemplated 
such  a  purpose,  not  to  allow  the  interests  of  the  child  to 
be  prejudiced  by  any  improper  exercise  of  the  authority 
of  the  parent. 

The  duties  of  these  trustees  may  be  regarded,  first,  as 
the  case  stands  before  the  eldest  son  has  attained  twenty- 
one  ;  and,  secondly,  as  the  obligations  of  the  trustees 
are  varied  by  the  occurrence  of  that  event. 

I.  Until  the  eldest  son  has  attained  twenty-one  the 
duty  of  the  trustees  not  to  join  in  any  act  to  destroy  the 
contingent  remainders  is  express  and  imperative  (6). 
When  trustees,"  it  was  once  observed  by  the  Court, 
are  appointed  to  preserve  an  estate  in  a  family  and 
for  no  other  purpose,  and  they,  instead  of  pursuing  it,  do 
a  wilful  act  with  an  intent  and  in  order  to  destroy  it, 
how  can  this  be  otherwise  than  a  plain  breach  of  trust, 
or  how  can  it  be  rendered  clearer  than  by  barely  putting 
the  case  ?  Should  the  Court  hold  it  no  breach  of  trust, 
or  pass  it  by  with  impunity,  it  would  be  making  procla- 
mation that  the  trustees  in  all  the  great  settlements  in 
England  were  at  liberty  to  destroy  what  they  had  been 

(b)  ManseU  v.  Matuell,  2  P.  W.  491,  per  eundem ;  Tipping  v.  Pig- 

67S;  Moody  v.   Walter,  16  Ves.  goU,  1  Eq.  Ca.  Ab.  Z%b,per  Lord 

302   &   307,    per  Lord    Eldon;  Harcourt;  Pyev,  Gorge,  W.V^\ 

Biscoe  V.   Perkins,    1   V.    &   B.  12S,  per  eundem. 
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intrusted  only  to  preserve.  Where  an  estate  is  limited 
to  A.  for  life^  reminder  to  his  first  and  other  sons  in  taO» 
though  it  be  a  plain  wrong  and  tort  in  A.  to  do  any  act 
which  will  destroy  those  remainders  before  the  birth  of  a 
son^  notwithstanding  his  legal  power  of  doing  so,  yet>  as 
in  this  case  there  is  no  trustee,  there  can  be  no  trust, 
nor  consequently  any  breach  of  trust,  and  therefore  a 
Court  of  equity  may  have  no  conusance  of  such  a  case 
nor  handle  for  relief,  the  matter  being  left  purely  at  the 
common  law.  To  prevent  this  inconvenience,  the  remedy 
of  appointing  trustees  was  invented  on  purpose  to  disable 
the  tenant  for  life  from  doing  such  an  injury  to  his  issue, 
which  is  not  a  very  old  invention.  Now  as  it  was  a  tort 
in  the  tenant  for  life  where  there  were  no  trustees  to 
destroy  contingent  remainders,  so  must  it  more  plainly 
be  one  in  trustees  to  join  in  the  destruction  of  them 
being  contrary  to  their  trust,  upon  which  account  only 
is  such  act  of  theirs  punishable  in  a  court  of  equity  (c).** 

It  was  formerly  contended,  that  in  settlements  upon 
marriage,  or  for  other  vahMhle  consideration,  it  would 
be  a  breach  of  duty  to  join  in  the  destruction  of  the  re- 
mainders, but  that  in  limitations  created  by  wiU  or  other 
voluntary  settlement  the  same  doctrine  was  not  appli- 
cable ;  but  in  Mansell  v.  Mansell  (d)  the  distinction  was 
unhesitatingly  over-ruled,  for  ''  whether  the  trustee  did  it 
on  a  voluntary  conveyance  or  not  was  immaterial,  for 
still  every  trustee  ought  to  be  faithful  to  his  trust  (e)." 

If  the  trustees  destroy  the  contingent  remainders  in 
favour  of  a  volunteer  or  purchaser  with  notice,  the  spe- 
cific estate  may  be  followed  into  the  hands  of  such  vo- 

(c)  ManseU  v.  ManseU,  2  P.  W.  {d)  Id.  678. 

680.  (e)  Id.  688. 
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lunteer  or  purchaser ;  but  if  the  trustees  pass  the  pro- 
perty into  the  hands  of  a  purchaser  without  notice,  then, 
as  the  identical  estate  cannot  be  recovered,  the  trustees 
will  be  decreed  to  buy  other  lands  of  equal  value  to  be 
settled  to  the  same  uses  (/)• 

Where  the  ultimate  limitation  of  a  marriage  settle-* 
ment  is  to  the  heirs  of  the  husband,  if  the  trustee  join 
with  the  husband  and  wife  in  the  destruction  of  that 
remainder,  and  there  is  no  issue  of  the  marriage,  the 
heir  of  the  husband  is  not  entitled  to  come  upon  the 
trustee  to  compensate  him  for  the  loss  of  the  estate :  re- 
lief is  extended  to  those  only  who  come  in  and  claim 
as  purchasers,  as  first  and  other  sons ;  not  to  all  the 
subsequent  remainder-men,  as  the  heirs  of  the  body  of 
the  husband,  or  his  right  heirs,  who  are  regarded  in  the 
light  of  volunteers,  and  not  to  be  aided  in  a  Court  of 
equity  (^). 

And  in  a  limitation  to  trustees  and  their  heirs  during 
the  life  of  the'  husband,  remainder  to  the  heirs  of  the 
body  of  the  husband,  remainder  to  the  husband  in  fee, 
the  issue  of  the  marriage  cannot  claim  compensation  for 
a  breach  of  trust  during  the  lifetime  of  the  husband,  for 
nemo  est  hceres  viventis  (A). 

As  any  disturbance  of  the  settlement  before  the  eldest 
son  has  attained  twenty-one  is  a  clear  breach  of  trust,  it 
f<dlows  that  even  the  Court  cannot  sanction  such  a  pro- 
ceedings though  very  particular  circumstances  may  be 
alleged  in  support  of  the  reasonableness  of  the  demand. 
Thus,  where  the  plainti£P  and  his  wife  had  been  married 
twelve  years  without  issue^  and  the  prayer  of  the  bill  was 

(f) ManseUv.ManseU, 2 F.W.         (g)  Tipping  v.  PiggoU,  1  Eq. 
681,  per  cur.;  Parkes  v.  White^      Ca.  Ab.  386. 
11  Ves.  209,  see  220,  286.  {h)  Else  v.  Osbom,  1  P.  W.  387. 
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that  part. of  the  estate  might  be  sold  for  payment  of 
debts^  and  the  trustees  submitted  to  act  as  the  Court 
should  direct^  Lord  North  said  ''  he  could  not  justify  to 
daciB^-  a  bfeaoh  of  trust :  he  had  known  where  people 
had  .beea/iuarried  near  twenty  years  without  issue>  and 
afterwards  had  children  (i)." 

But  two  oases  are  to  be  noticed,  in  which  the  Court 
did  conceive  itself  justified,  from  the  great  particularity 
of' the  circumstances,  in  departing  from  this  rule. 

The  first  is  the  case  of  Piatt  y.  Sprigg  (k),  in  which 
H«  mor<^;aged  lands  to  M.  for  1000  years  to  secure  1000/. 
an4  interest,  and  afterwards  upon  his  marriage  made  a 
settlement,  subject  to  the  incumbrance,  to  the  use  of 
himself  for  life,  remainder  to  trustees  to  preserve  con- 
tingent remainders,  remainder  to  the  wife  for  life,  re- 
mainder to  the  first  and  other  sons.  The  mortgagee 
threatened  to  enter,  and  the  lands  were  in  consequence 
arttoled  to  be  sold.  The  purchaser  filed  a  bill  praying 
specific  performance,  and  that  the  trustees  might  be  di- 
ceoted  to  join  in  the  conveyance,  and  so  it  was  decreed 
by  the  Court.  Biit*  the  ground  of  this  decision  was,  that, 
as  the  mortgagee  was  not  bound  by  the  subsequent  settle- 
menti  he  might  have  foreclosed  the  estate,  and  so  have 
jureduded  the  parties  entitled  under  the  settlement  from 
all  interest  in  the  property ;  but  if  the  lands  were  sold, 
the  surplus  proceeds,  after  discharging  the  mortgage, 
would  be  so  much  gained  to  the  uses  of  the  settlement. 
Thus  the  principle  acted  upon  was  not  that  trustees  to 
preserve  contingent  remainders  might  join  m  the  de- 
struction of  them,  but  that  the  best  mode  of  executing 
the  trust,  under  the  circumstances,  was  to  substitute  a 

(i)  Daviet  v.  Weld,  1  Vern.  181 ;  S.C,2  Cb.  Cau  144. 

(k)  2  Vern.  303. 
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sale  for  a  foreclosure,  and  to  lay  out  the  surplus  in  lands 
to  be  settled  to  the  same  uses  (/). 

In  the  case  of  Basset  v.  Clapham  (m)  A.,  after  mar- 
riage, made  a  voluntary  settlement  of  lands  to  himself 
for  life,  remainder  to  trustees  to  preserve  contingent  re- 
mainders, remainder  to  the  first  and  other  sons  in  tail, 
remainder  to  himself  in  fee,  and  afterwards,'  becoming  in- 
solvent, executed  a  conveyance  of  the  same  premises  to 
trustees  for  payment  of  his  debts.  The  creditors  filed  a 
bill  for  the  purpose  of  obtaining  a  sale,  and  prayed  that 
the  trustees  might  join  in  destroying  the  contingent  re- 
mainders. Sir  Joseph  Jekyll  at  first  refused  the  appli- 
cation, saying  there  was  no  precedent  for  such  a  direction ; 
but  afterwards,  a  precedent  being  produced  to  him,  he 
granted  the  relief,  **'  it  being,"  he  said,  '^  at  the  suit  of 
creditors,  and  for  raising  money  for  payment  of  debts/" 

II.  Of  the  duties  of  trustees  to  preserve  contingent 
remainders  (jfler  the  eldest  son  has  attained  twenty-one. 

Upon  the  occurrence  of  this  event  the  joining  or  not 
joining  of  the  trustees  in  the  destruction  of  the  remain- 
ders ceases  to  be  imperative,  and  becomes  matter  of  dis- 
cretion: they  are  said  to  be  honorary  trustees  (n),  that  is, 
bound  in  honour  only  to  decide  on  the  most  proper  and 
prudential  course.  However  the  Court,  if  application 
be  made  to  it,  will,  as  the  general  trustee  in  these 
cases,  exercise  the  discretion  vicariously  for  the  trus- 
tees (o) ;  and,  where  the  trustees  have  abused  the  dis- 

(0  See  Barnard  v.  Large,  IB.  V.  &  B.  492 ;   Woodhouae  v.  Hos- 

C.  C.  536;  Moody  v.  Walters,  16  kins,  3  Atk.  24. 

Yes.  303.  (o)  See  Moody  v.  Wallers,  16 

(m)  1  P.  W.  358.  Yes.  307 ;  BUcoe  v.  Perkins,  1  Y. 

(it)  See  Barnard  v.  Large,  IB.  &  B.  492. 
C«  C.  535 ;   Biscoe  v.  Perkins,  1 
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cretion,  will^  whatever  may  have  been  the  ancient  doc- 
trine {p ,  hold  them  responsible  as  for  a  breach  of 
trust  {q). 

The  only  case  in  which  the  Court  has  directed  the  con- 
tingent limitations  to  be  destroyed^  has  been  where  the 
object  of  the  parties  was  to  re*settle  the  property  upon 
the  marriage  of  the  eldest  son  (r).  Thus  in  Wmningtan 
V.  Foleyit  was  reported  by  the  Master  that  the  marriage 
of  the  eldest  son  was  beneficial,  and  that  it  was  necessary 
a  new  settlement  should  be  made  of  the  estate,  and  Lord 
Chancellor  Parker  said, ''  It  would  be  greatly  mischievous 
if  the  trustee  should  stand  out,  and  not  join  with  the 
father  and  son  in  cutting  off  the  old  settlement  and 
making  a  new  one :  it  was  plainly  for  the  benefit  of  the 
family ;  for  by  the  intended  settlement  the  son  was  to  be 
but  tenant  for  life,  instead  of  tenant  in  tail ;"  and  so  de- 
creed the  trustee  to  join  in  the  recovery  {s). 

Where  the  Court  has  been  called  upon  to  disturb  the 
settlement,  and  for  no  other  purpose  than  merely  to  dis-^ 
turb  it,  the  application  has  of  course  been  refused  {f). 

And  a  fortiori  the  Court  would  not  lend  its  sanction 
if  the  object  of  the  parties  were  such  as  the  Court  ought 
positively  to  discourage,  as  where  the  intention  of  defeat^ 
ing  the  settlement  is  to  pay  off  the  father's  incumbrances 
at  the  expense  of  the  child  (n).    ''  The  reason  of  making 

(p)  See  Symtmoe  y.  TaUam^  1  614;  Dormer  v.  Forteiaie»  3  Atk. 

Alk.  614.  129. 

{q)  Barnard  v.  Large^  I  B.  C.  {$)    1   P.   W.   536 ;    and   see 

C.  535,  per  Sir  T.  Sewell.  Townsend  v.  Laieton,  2  P.  W.  380. 

(r)  Fretvin  ▼.  Charleton,  1  £q.         (t)  Barnard  y.  Large,  1  B.  C. 

Ca.Ab.  386;  Townsend  Y.Lawtonf  C.  534. 

Sel.  Ch.Ca.  71 ;  Barnard  v.  Large,         (u)  Townsend  y.  Lawton,  2  P. 

1  B.  C.  C.  536,  per  Sir  T.  SeweU ;  W.  379 ;  Woodhouse  y.  Hoskms,  3 

and  see  Symanee  y.  Tattam,  3  Atk.  Atk.  22. 
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the  father  tenant  for  ninety-nine  years  only,"  said  Lord 
Hardwicke,  ''  is  in  order  to  preserve  the  estate  :  it  may 
likewise  be  the  design  of  such  settlements  to  prevent  the 
&ther's  influence  over  the  son  when  of  age,  if  the  father 
was  seised  of  the  freehold,  to  get  the  son  to  destroy  the 
settlement.  Here  the  intention  is  to  pay  the  debts  of 
the  father.  It  is  the  very  case  which  was  intended  to  be 
prevented  by  the  trust  (a:).**  And  Sir  T.  Sewell  observed, 
"  Trustees  to  preserve  contingent  remainders,  who  have 
the  freehold  in  possession,  are  appointed  for  two  pur- 
poses— one  to  preserve  the  estate  against  the  father's 
power  to  destroy  it,  and  the  other  to  prevent  the  injury 
of  any  improper  influence  of  the  &ther  over  the  son  to 
induce  him  to  join  in  destroying  the  entail  upon  cases 
when  he  ought  not  to  join  (y)." 

From  the  conduct  of  the  Court  on  these  occasions  the 
trustee  may  infer  the  duties  that  are  imposed  upon  him- 
self;  but  if  the  trustee  should  exercise  his  discretion 
where  the  Court  would  not  have  interfered,  it  does  not 
therefore  follow  that  he  is  liable  as  for  a  breach  of  trust : 
it  is  one  thing  for  the  Court  to  say  the  object  of  barring 
the  entail  is  not  so  clearly  beneficial  as  to  justify  the 
Court  in  overturning  the  settlement;  it  is  another  to 
hold  the  object  so  absolutely  mischievous  as  to  pake  the 
trustee  responsible  on  the  ground  of  a  breach  of  duty  (z). 

The  preceding  remarks  have  been  general,  without  any 
distinction  taken  between  marriage  settlements  and  wills ; 
but  upon  principle,  perhaps,  the  two  instruments  ought 

(x)  JVoodhouse  y.   Hoakins,    3  &B.  491;  Woodkouse  v.  HaskinSf 

Atk.  24.  3  Atk.  24;   Barnard  v.  Large,  1 

(jf)  Barnard  v.  Large,  1  B.  C.  B.  C.  C.  535 ;  Moody  v.  Walters, 

C.  535.  16  Ves.  309. 

(«)  See  Biscoe  v.  Perkins,  1  V. 
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not  to  be  confounded.  The  object  of  a  marriage  settle- 
ment is  to  preserve  the  estate  in  the  family^  and,  w«e  it 
not  for  the  rule  against  perpetuities,  the  limitation  to  the 
eldest  son  would  be  not  in  tail,  but  for  life,  with  remain- 
der to  his  eldest  son ;  and  if  on  the  marriage  of  the  eldest 
son  the  trustee  joins  in  a  recovery  for  the  purpose  of  re- 
settling and  further  tying  up  the  estate,  he  is  undoubtedly 
acting  in  conformity  with  the  original  intention.  But  in 
a  will,  as  all  the  devisees  are  volunteers,  and  the  trustee 
does  not  hold  upon  trust  for  the  first  tenant  in  tail  more 
than  for  the  successive  remaindermen,  if  the  trustee 
enable  an  eldest  son  to  get  possession  of  the  fee  simple 
at  the  expense  of  the  remainderman's  interest,  it  might 
be  argued  he  has  overstepped  his  duty,  and  ought  to  an- 
swer for  it  as  for  a  breach  of  trust.  The  distinction  was 
thus  observed  upon  by  Sir  T.  Sewell  in  the  case  oi  Bar- 
nard V.  Large  (a).  *'  The  trustee/'  he  said,  "  though 
properly  appointed  to  preserve  contingent  remainders 
only^  is  in  eflPect  a  trustee  for  all  vested  as  well  as  con- 
tingent remainders^  and  has  been  so  considered;  but 
vrith  respect  to  vested  remainders,  if  they  have  been  to 
remote  relations  upon  settlements,  where  the  persons  to 
whom  they  are  limited  are  not  the  immediate  objects  of 
the  parties,  or  where  they  stand  in  opposition  to  the  first 
tenant  in  tail  desiring  a  reasonable  benefit  consistent 
with  the  intention  of  the  creators  of  the  limitations,  their 
pretensions  have  not  been  much  considered :  in  a  trill  all 
take  as  volunteers^  and  are  equally  to  be  considered." 

But  this  distinction^  though  evidently  founded  upon 
principle,  and  supported  by  the  authority  we  have  men- 
tioned, was  not  noticed  by  Lord  Eldon  in  the  discus- 
sion of  Biscoe  V.  Perkins,  the  case  of  a  devise  (6). 

(c)  1  B.  C.  C.  535.  (6)  1  V.  &  B.  485. 
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The  law  upon  the  duties  of  trustees  to  preserve  con- 
tingent remainders  has  recently  undergone  great  altera- 
tions from  the  provisions  of  the  act  for  the  abolition  of 
fines  and  recoveries  (c). 

By  the  15th  section  it  is  declared^  that  every  tenant  in 
tail^  whether  in  possession,  remainder,  contingency  or 
otherwise,  shall  have  power  to  dispose  of  the  lands  entail- 
ed for  an  estate  in  fee  simple  absolute ;  but  by  the  40th 
and  two  following  sections,  the  disposition  must  be  by 
deed  inroUed,  and  must  be  made  with  the  consent  of  the 
protector  of  the  settlement. 

Under  the  old  law  the  key  of  the  settlement  was  in 
the  hands  of  the  person  who  was  owner  of  the  freehold 
in  possession  ;  but  now,  by  the  32nd  section,  any  settlor 
entailing  lands  may  appoint  any  number  of  persons  in 
esse,  not  exceeding  three  and  not  being  aliens,  to  be  pro- 
tectors of  the  settlement,  and  may  perpetuate  the  protec- 
torship by  means  of  a  power  of  appointment  of  new  pro- 
tectors. If  the  settlor  has  not  taken  advantage  of  this 
permission,  then,  by  the  22nd  section,  if  there  be  subsist- 
ing under  the  settlement  any  estate  for  years  determin- 
able on  the  dropping  of  a  life  or  lives  or  any  greater 
estate  (not  being  an  estate  for  years)  prior  to  the  estate 
tail,  the  owner  of  such  prior  estate,  or  of  the  first  of  such 
prior  estates  if  more  than  one,  or  the  person  who  would 
have  been  owner  had  he  not  disposed  of  his  interest,  is 
constituted  the  protector  of  the  settlement ;  but,  by  the 
27th  section,  no  dowress,  hare  trustee,  heir,  executor,  or 
administrator  shall  be  protector.  However,  by  the  31st 
section,  it  is  enacted,  that  ''where  under  a  settlement 
made  before  the  parsing  of  the  act  the  person  who  un- 

(c)  3  &  4  Wm.  4,  c.  74. 
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der  the  old  law  should  have  made  the  tenant  to  the 
prtecipe  shall  be  a  bare  tnutee,  such  trustee  during  the 
continuance  of  the  estate  conferring  the  right  to  make 
the  tenant  to  the  prcecipe  shall  be  the  protector ;  but,  by 
the  36th  section,  the  protector  of  a  settlement  shall  not 
be  deemed  to  be  a  trustee  in  respect  of  his  power  of 
consent,  and  a  Court  of  equity  shall  not  control  or  in- 
terfere to  restriun  the  exercise  of  his  power  of  consent, 
nor  treat  his  giving  his  consent  as  a  breach  of  trust. 

Thus,  at  the  present  day,  as  regards  settlements  made 
since  the  passing  of  the  act,  a  bare  trustee  cannot  be  pro- 
tector  in  any  case ;  and, .  as  regards  settlements  made 
before  the  passing  of  the  act,  though  the  trustee  may  still 
continue  protector,  he  is  not  accountable  to  a  Court  of 
equity  for  the  exercise  of  his  discretion. 
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CHAPTER  XIX. 


THE  DUTIES   OF  TRUSTEES   FOR  SALE. 


ri/HE  law  upon  this  head  may  be  conveniently  dis- 
tributed into  two  branches :  Firsts  The  general  duties  of 
trustees  for  sale ;  and^  Secondly^  The  disability  of  trustees 
for  sale  to  become  purchasers  of  the  trust  property. 

I.  Of  the  general  duties  of  trustees  for  sale. 

It  need  scarcely  be  observed  that  trustees  for  sale^ 
whether  expressly  such  or  by  implication^  are  authorized 
to  enter  into  contracts  without  the  previous  sanction  of 
the  Court  (a) ;  but  where  a  bill  has  been  filed  for  the 
execution  of  the  trusty  that  attracts  the  jurisdiction  of 
the  Court,  and  the  trustee  would  not  be  justified  in  pror 
ceeding  to  a  sale  by  act  in  pais  (b). 

The  trustee  will  remember  that  he  is  bound  by  his 
office  to  bring  the  estate  to  a  sale  under  every  possible 
advantage  to  his  cestui  que  trust  {c),  and,  in  the  case  of 
several  cestuis  que  trust,  with  a  fair  and  impartial  at- 


(a)  Earl  of  Bath  v.  Earl  of  676;  and  see  DrayBon  ▼•  Pocock, 

Bradford,  2  Yes.  590,  per  Lord  4  Sim.  288. 
Hardwicke.  (c)  Doumes  ▼.   Qrazehrook^  3 

(6)  Walker  v.  SmaUaood,  Amb.  Mer.  208,  per  Lord  Eldon. 
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tention  to  the  interests  of  all  the  parties  concerned  (d).  If 
the  trustee^  or  those  who  act  by  his  authority^  fail  in 
reasonable  diligence  in  the  management  of  the  sale^  as  if 
they  contract  under  circumstances  of  haste  and  impro- 
vidence, or  contrive  to  advance  the  interests  of  one 
party  at  the  expense  of  another^  the  trustee  will  be  per- 
sonally responsible  for  the  loss  to  the  suffering  party  (e) ; 
and  the  Court,  however  justifiable  the  conduct  of  the 
purchaser,  will  refuse  at  his  instance  to  compel  the 
specific  performance  of  the  agreement  (/). 

And  a  trustee  who  takes  no  active  part  in  the  business 
cannot  excuse  himself  by  saying  he  had  nothing  to  do 
with  the  conduct  of  the  other  to  whom  the  management 
was  confided;  for  where  several  trustees  commit  the 
entire  administration  of  the  trust  to  the  hands  of  one, 
they  are  all  equally  responsible  for  the  faithful  discharge 
of  their  joint  duty  by  that  one  whom  they  have  sub- 
stituted (^i*). 

The  trustees  will  be  allowed  a  reasonable  time  for 
disposing  of  the  estate;  and  though  the  instrument 
creating  the  trust  direct  them  to  sell  ^'  with  all  con- 
venient speed,''  that  is  no  more  than  is  implied  by  law, 
and  does  not  render  an  immediate  sale  imperative  (A). 

The  trustees  of  a  term  in  a  marriage  settlement  were 


{d)  Ord  V.  Noeh  5  Mad.  440, 
per  Sir  J.  Leach ;  and  see  Anon. 
Caaet  6  Mad.  11. 

(e)  See  Pechel  v.  Fowler,  2 
Ansl.  550. 

(/)  Ord  V.  Noeh  5  Mad.  440, 
per  Sir  J.  Leach;  Turner  v.  Har' 
vey,  Jac.  178,  per  Lord  Eldon; 
Bridper  y.  Rice,  1  Jac,  &  Walk. 
74 ;  MorOock  v.  BuUer,  10  Ves. 


202;  and  see  Hill  v.  Buckley,  17 
Ves.  394. 

{g)  OUver  ▼.  Court,  8.  Price, 
166,  per  Lord  Chief  Baron  Ri- 
chards; In  re  CKerteeff  Market, 
6  Price,  285,  per  eundem, 

Qi)  Buxton  ▼.  BmOon,  1  M.  & 
C.  80;  GarreU  ▼.  N€hl£,  6  Sim. 
504. 
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directed,  after  the  death  of  the  husband,  to  levy  and 
raise  by  mortgage,  sale,  or  other  disposition  of  the  estate, 
if  there  should  be  more  than  three  children,  the  sum  of 
10,000/.  for  their  portions,  the  shares  of  the  sons  to  be 
vested  in  and  payable  to  them  at  the  age  of  21,  and 
the  shares  of  the  daughters  at  21  or  marriage ;  and  it 
was  provided  that  no  mortgage  should  be  made  until 
some  one  of  the  portions  should  become  payable  :  the 
Vice  Chancellor  held  that  on  the  death  of  the  husband, 
four  children  having  attained  21  and  three  being  under 
age,  the  trustees  might  raise  the  whole  10,000/.  ''  It  is 
objected,**  he  said,  "  that  some  of  the  portions  may 
become  diminished  in  amount :  the  answer  to  that  is, 
that  the  Court  considers  the  investment  in  the  three  per 
cent,  consols  fts  equivalent  to  payment.  If  there  is  any 
rise  in  the  funds,  the  children  under  age  will  have  the 
benefit  of  it  (i).*' 

A  trustee  for  sale  will  of  course  inform  himself  of  the 
real  value  of  the  property,  and  for  that  purpose  will, 
if  it  be  necessary,  employ  some  experienced  person  to 
furnish  him  with  an  estimate  (A:). 

And  as  a  trustee,  like  any  ordinary  vendor,  is  bound 
to  malce  the  purchaser  a  good  title  (/),  it  would  be  pru- 
dent, before  proceeding  to  the  execution  of  the  trust,  to 
take  the  opinion  of  some  professional  person  whether  a 
good  title  can  be  deduced.  Should  the  contract  for  sale 
be  uttcenditkmal  and  the  title  prove  bad,  the  purchaser 
in  a  suit  for  specific  performance  would  be  allowed  his 

(f )  GiUUfrand  v.  Gaold,  5  Sim,  (/)  White  v.  Folfambe,  1 1  Vcs. 

149.  343,  345,  per  Lord  Eldon ;  and  see 

(*)  See  OUverv,  Court,  8  Price,      Vend.  &  Purch.  c}i.  7.  div.  3. 
165;   Campbell  v.  Walker,  6  Ves. 
680. 
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costs  against  the  trustee  (jn),  though  the  trustee^  where 
his  conduct  was  blameless,  might  charge  them  upon  the 
trust  estate  under  the  head  of  expenses. 

If  lands  be  devised  to  trustees  in  trust  to  sell  for  pay- 
ment of  debts,  and  subject  to  that  charge  to  A.  for  life 
without  impeachment  of  waste,  with  remainders  over,  the 
trustees  must  not  raise  the  money  by  a  sale  of  timber, 
which  would  be  a  hardship  on  the  tenant  for  life,  but  by 
a  sale  of  part  of  the  estate  itself ;  and  should  they  have 
improperly  resorted  to  a  fall  of  timber,  the  tenant  for 
life  would  have  a  charge  upon  the  lands  to  the  amount 
of  the  proceeds  (n). 

The  sale  may  be  conducted  by  public  auction  or  pri- 
vate contract,  as  the  one  or  the  other  mode  may  be  most 
advantageous  according  to  the  circumstances  of  the 
case(o). 

The  trustee  cannot  without  responsbility  delq;ste 
the  general  trust  for  sale  ( /?) ;  but  there  seems  no  ob- 
jection to  the  employment  of  agents  by  him,  where  sudi 
a  course  is  conformable  to  the  common  usage  of  business, 
and  the  trustee  acts  as  prudently  for  the  cestui  que  trust 
as  he  would  have  done  for  himself  (9). 

If  the  trustee  think  a  sale  by  auction  the  more  eligible 
mode,  he  must  see  that  all  proper  advertisements  are 
made,  and  due  notice  given  ;  but  it  was  ruled  in  Peckd 
V.  Fowler  (r),  that  a  cestui  que  trust  could  not  by  alleging 
the  want  of  these  preliminary  steps  obtain  an  injunction 

(m)  Edwards  ▼•  Harvey ,  Coop.  (p)  Hardunck  ▼•  Mynd^  1  Anst. 

40.  109. 

(n)  Davies  t«  Wesieomhf  2  Sim.  {q)  Ex  parte   Belehier^   Amb. 

425.  218 ;  and  see  Ord  t.  Noel,  5  Mad. 

(0)  See  ex  parte Dunman,  2-Ro8e,  488. 

66.  (r)  2  Anst.  549. 
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against  the  sale ;  for,  the  trustee  being  personally  re- 
sponsible to  the  cestui  que  trust  for  any  damage  in  con- 
sequence, the  court  could  not  regard  it  as  a  case  of 
irreparable  injury.  However,  in  a  more  recent  case, 
where  a  mortgage  deed  contained  a  power  of  sale,  and 
the  mortgagor,  alleging  that  due  notice  had  not  been 
given,  applied  for  an  injunction  against  the  sale,  though 
Sir  John  Leach  at  first  thought,  that,  as  the  plaintiff 
might  give  notice  to  the  purchaser  of  the  institution  of 
the  suit,  it  was  better  there  should  be  an  additional 
party  to  the  cause  than  a  possible  injury  be  risked  to 
the  mortgagee  by  the  interruption  of  the  s^le,  yet,  it 
afterwards  appearing  that  the  power  was  limited  to  a 
trustee,  and  that  the  mortgagor  had  not  been  apprised 
of  the  intended  sale,  his  Honor  granted  the  injunction. 
*'  It  was  the  duty,**  he  said,  *'  of  the  trustee  to  attend 
equally  to  the  interests  of  both  cestuis  que  trusty  and  to 
apprise  both  of  the  intention  of  selling,  that  each  might 
take  the  means  to  procure  an  advantageous  sale  (sy 

A  trustee  would  not  be  justified  in  clogging  the  sale 
with  any  restrictions  or  conditions  that  were  not  abso- 
lutely necessary  with  reference  to  the  state  of  the  title  (t). 

There  seems  to  be  no  rule  to  prevent  trustees  from 
selling  in  lots,  should  the  auctioneer  or  other  experienced 
person  recommend  it  as  the  most  advisable  course  (u). 

It  is  certain  that  assignees  of  a  bankrupt  cannot  buy 
in  at  the  auction  without  the  authority  of  the  creditors. 
Where  the  assignees  had  put  up  the  estate  in  two  lots, 
and  bought  them  in,  and  afterwards  upon  a  re-sale 
there  was  a  gain  upon  one  lot  and  a  loss  upon  the 

(«)  Afum.  ease  J  6  Mad.  10.  («)  See    Ord  v.  Noel,  5  Mad. 

{t)  Sec  Wilkins  v.  Fry,  2  Rose,      438 ;  and  see  ex  parte  Lewis,  1  Gl. 
375;  S.  C.  1  Mer.  268.  &  J.  69. 
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Other,  the  balance  upon  the  whole  being  in  favour  of  the 
estate.  Lord  Eldon  compelled  the  assignees  to  account  for 
the  diminution  of  price  on  the  one  lot,  and  would  not  allow 
them  to  set  off  the  increase  of  price  on  the  other  {x).  It 
may  be  thought  perhaps  that  assignees  acting  under  a 
statute  may  have  less  discretionary  power  than  belongs 
to  ordinary  trustees ;  but  in  Taylor  v.  Tabrum  (y)  the 
'  same  principle  was  applied  to  trustees  in  the  proper 
sense  of  the  word.  An  estate  had  been  devised  upon 
trust  to  sell,  and  soon  after  the  testator's  death  the 
trustees  put  up  the  property  to  auction  and  6000/.  was 
bid,  but  one  of  the  parties  interested  desiring  it  mig^t 
not  be  sold  under  7000/.,  the  property  was  bought  in. 
Four  or  five  years  afterwards  they  sold  it  for  3600/., 
and  they  were  held  responsible  for  the  consequent  loss  to 
the  estate.  It  was  said  by  Sir  J.  Leach,  that,  ^'  if  the  sale 
be  made  with  all  the  circumstances  of  caution  which  a 
provident  owner  would  have  applied  in  the  case  of  his 
own  property,  it  could  not  be  a  breach  of  trust  that  the 
estate  did  not  produce  a  full  price,  for,  the  very  nature  of 
an  auction  was  that  the  adequacy  of  price  should  be  sub- 
mitted to  the  chance  of  competition  (z)" 

Trustees  for  sale  under  an  act  of  parliament  are 
chargeable  with  auction  duty  in  the  same  manner  as  any 
other  vendor  (a). 

The  purchaser,  after  the  contract,  should  not  be  let 
into  possession  of  the  estate  until  the  completion  of  the 
sale  by  payment  of  the  full  purchase  money  (b). 

(x)  Ex  parte  Lema^  1   Gl.  &  (a)  King  v.  Winstanley^  8  Price, 

J.  69;  and  see  ex  parte  Buxton^  180. 

Id.  355.  (6)   Oliver  v.  Cwrt^  8  Price, 

(^)  G  Sim.  281.  166,  per  Chief  Baron  Richards. 

(a)  Ord  V.  Noel,  5  Mad.  440. 
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The  objection  is  sometimes  taken  that,  one  of  the 
trustees  having  died  and  a  new  trustee  not  having  been 
substituted,  the  survivor  is  incompetent  to  execute  a 
valid  conveyance  ;  but  the  legal  estate  passes  to  the  sur- 
viving joint  tenant  at  law  (c),  and  the  trust,  as  we  have 
seen^  shifts  to  the  survivor  in  equity  (rf)  :  a  proviso  for 
appointment  of  new  trustees  may  certainly  be  so  framed, 
that  the  execution  of  the  trust  should,  until  a  new  trustee 
has  been  substituted,  remain  in  suspense  (^) ;  but  the 
clause,  as  usually  penned  in  settlements,  is  considered  by 
the  Courts  to  be  merely  of  a  directory  character  (/). 

In  drawing  the  conveyance  it  is  usual,  in  order  to  se- 
cure the  trustees  from  the  possibility  of  parting  with  any 
interest  to  which  they  may  be  entitled  beneficially,  to  in- 
sert in  the  operative  part  of  the  instrument  the  words 
'^according  to  their  estate  and  interest  as  such  trustees;" 
and  the  word  "  grant"  being  commonly,  though  errone- 
ously, supposed  to  contain  a  warranty  {g),  the  trustee, 
instead  of ''  granting,  bargaining,  selling,  and  releasing," 
is  made  to  "  bargain,  sell,  and  release,"  with  the  omission 
of  the  word  "  grant." 

A  trustee  cannot  be  compelled  to  enter  into  any  other 
covenant  than  against  incumbrances  by  his  own  acts  {h) ; 
but  it  was  laid  down  by  Lord  Eldon,  that  assignees  of 
bankrupts,  who,  it  must  be  remembered,  are  trustees, 
were  bound  in  case  they  could  not  deliver  up  the  title- 
deeds  to  furnish  the  purchaser  with  attested  copies  and 
covenant  for  the  production  of  the  originals,  the  covenant 


(c)  Doe  V.  Godwin,  1  D.  &  R.  (/)  See  supra^^.  267. 

259.  (Sf)  See  Co.  Lit.  384.  a.  note  (1), 

{d)  See  supra,  p.  266.  Hargrave  &  Butler's  £d. 

(e)  See  Foley  v.  Wontner,  2  Jac.  {h)    White  v.  Foljambe,  1 1  Ves. 

&  Walk.  246.  345,  per  Lord  Eldon. 
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to  be  confined  to  the  period  during  which  the  assignees 
should  continue  in  o£Sce  (i )• 

In  a  mortgage  accompanied  with  a  power  of  sale,  the 
mortgagee^  who  is  a  quasi  trustee,  can  under  the  power 
make  a  title  to  the  purchaser  without  the  concurrence  of 
the  mortgagor  (k).  And  a  clause  in  the  mortgage  deed 
that  the  mortgagor  shall,  if  required,  be  a  party  to  the 
conveyance,  is  considered  a  contract  for  the  exclusiye  be- 
nefit of  the  mortgagee,  and  not  as  imposing  the  necessity 
of  procuring  the  mortgagor's  consent  to  the  sale  (/). 

If  the  trustees  have  a  power  of  signing  discharges,  the 
purchaser  is  exempt  fi-om  seeing  to  the  application  of  his 
purchase-money,  and  the  cestuis  que  trust  need  not  in 
that  respect  be  made  parties  to  the  conveyance  (m ) ;  but, 
as  trustees  are  bound  to  covenant  against  their  own  in- 
cumbrances only,  the  cestuis  que  trust,  where  it  is  practi- 
cable, are  made  parties  to  the  deed,  that  the  purchaser 
may  have  the  benefit  of  their  covenants  for  title  accord- 
ing to  the  extent  of  their  respective  interests. 

As  the  trust  is  a  joint  office,  the  receipt  for  the  pur- 
chase-money must  be  signed  by  all  the  trustees  who  have 
undertaken  to  act.  And  where  a  power  is  given  to 
trustees  to  discharge  the  purchaser  frcnn  seeing  to  the 
application  of  his  purchase-money,  the  receipt  must  be 
signed  even  by  a  trustee  who  has  parted  with  the  estate 
by  a  conveyance  to  his  co-trustees,  for  the  transfer  of  the 
estate  at  law  carries  not  along  with  it  the  .confidence  in 
equity  (n).     But  the  receipt  need  not  be  signed  by  a 

^     (t)  Ex  parte  Stuart,   2  Rose,  {I)  Carder  y.  Morgan^  18  Vet. 

215.  347,  per  Sir  W.  Grant. 

{k)  Carder  v.  Morgan,  18  Yes.  (m)  See  Binks  ▼.  Lard  RoMpy^ 

3  44 ;  Clay  v.  Sharpe,  cited  id.  346,  2  Mad.  227. 

note  (6).  (n)  Crevoe  v.  Dicken,  4  Ves.  97. 
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trustee  who  has  disclaimed^  for  by  the  effect  of  disclaimer 
the  acting  trustees  are  put  exactly  in  the  same  plight  as 
if  the  renouncing  trustee  had  never  been  mentioned  (o). 
It  was  formerly  held  that  a  trustee  who  with  the  inten- 
tion  of  disclaiming  relectsed  the  estate  to  his  co-trustees 
should  be  considered  to  have  acted  (/?) ;  but  the  more 
liberal  construction  of  the  present  day  appears  to  be^ 
that  a  conveyance  bond  Jide  executed  with  the  intention 
of  disclaiming  shall^  in  despite  of  the  want  of  formality, 
have  the  force  and  effect  of  a  disclaimer  {q). 

Trustees  for  sale  and  payment  of  debts  are  of  course 
bound  at  any  time  to  answer  inquiries  by  the  author  of 
the  trust,  or  the  persons  claiming  under  him,  as  to  what 
estates  have  been  sold  and  what  debts  have  been  paid  (r). 

Wlien  the  affairs  of  the  trust  have  been  finally  settled, 
the  trustees  will  be  entitled  to  the  possession  of  the 
vouchers  as  their  discharge  to  the  cestui  que  trust;  but 
the  cestui  que  trust  will  have  a  right  to  the  inspection  of 
them,  that  he  may  answer  demands  made  upon  him  in 
relation  to  the  debts  {s). 

In  what  cases  the  receipts  of  trustees  will  in  the  ab- 
sence of  any  express  provision  be  from  the  nature  of  the 
trust  a  sufficient  discharge,  will  be  found  very  fully  and 
satisfactorily  considered  in  the  able  Treatise  of  Vendcnrs 
and  Purchasers  {£). 

IL  We  now  come  to  the  subject  of  purchases  by  the 
trustees  of  the  property  vested  in  them  upon  trust; 

(o)  Adams  ▼.  Taunton,  5  Mad.  (q)  See  supra,  p.  226. 

435;  Hawkins  v.  Kemp,  3  East,         (r)  Clarke  y.  Earl  of  Ormonde, 

410;  Smith  v.  Wheeler,  1  Vent.  Jac.  120,  |>er  Lord  Eldon. 
128.  {s)  lb.  per  eundem. 

(p)  Crewe  v.  Dieken,  ubi  supra.         (t)  Ch.  xi.  Sect.  1. 
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and  under  this  head  it  will  be  proper  to  consider:  1^ 
The  extent  and  operation  of  the  rule,  that  a  trustee 
shall  not  purchase  the  trust  estate ;  2,  The  species  of 
relief  to  which  the  cestui  que  trust  will  be  entitled; 
3^  The  time  within  which  the  cestui  que  trust  must  apply 
to  the  Court. 

1.  The  general  rule  is,  that  a  trustee  for  sale,  however 
the  case  may  stand  with  reference  to  another  trustee  (u), 
is  disabled  from  purchasing  the  trust  property  (x),  whether 
it  be  real  estate  or  chattels  personal  (y),  whether  the 
purchase  be  made  in  his  own  name  or  in  the  name  of  a 
trustee  (z),  by  *  private  contract  or  public  auction  (a), 
from  himself  as  the  single  trustee,  or  with  the  sanction 
of  his  co-trustees  (b) ;  for  he  who  undertakes  to  act  for 


(ti)  See  Parke»  v.  White,  11 
Yes.  226;  Randall  v.  Erringion, 
10  Ves.  426;  AyUffe  v.  Murray, 
2  Atk.  59;  Davidson  v.  Gardner, 
cited  Vend.  &  Pur.  603,  8th  £d. 

(x)  Fox  V.  Mackreth,  2  B.  C.  C. 
400 ;  S.  C.2  Cox,  320 ;  affirmed 
in  D.  P.  4  B.  P.  C.  258 ;  &c.  That 
Fox  ▼.  Mackretk  was  decided  upon 
this  gronnd,  see  Gibson  v.  Jeyes, 
6  Yes.  277;  ex  parte  Lacey,  id. 
627 ;  ex  parte  James,  8  Yes.  353 ; 
Coles  V.  Trecothiclt,  9  Yes.  247 ; 
ex  parte  BenneU,  10  Yes.  394. 

{y)  Crowe  v.  Ballard,  2  Cox, 
253;  S.  C.  3  B.  C.  C.  117;  KH- 
lick  V.  Flexney,  4  B.  C.  C.  161; 
HaUv.Hattet,  1  Cox,  134;  What- 
ton  V.  Toone,  5  Mad.  54 ;  6  Mad. 
153. 

(a)  Campbell  v.  WMer,  5  Yes. 
678;  S.  C.  13  Yes.  601;  Ran- 


dall V.  Errington,  10  Yes.  423 ; 
Crowe  V.  Ballard,  2  Cox,  253; 
S.  C.  3  B.  C.  C.  117;  HaU  v. 
HaUet,  1  Cox,  134;  WaUon  ▼. 
Toone,  6  Mad.  153. 

(a)  Camj^U  t.  Walker,  Ran- 
dall V.  Errington,  M  supra;  ex 
parte  BenneU,  10  Yes.  381,  see 
393 ;  ex  parte  James,  8  Yes.  337, 
see  349;  Wh^pdale  v;  Cookson, 
1  Yesp  9 ;  S.  C.  stated  from  R.  L. 
Campbell  v.  Walker,  5  Yes.  682; 
ex  parte  Hughes,  6  Yes.  617;  ex 
parte  Lacey,  id.  625  ;  Listerv.  Lis- 
ter, id.  631 ;  Whicheote  ▼.  £saw- 
renee,  3  Yes.  740 ;  Attorney-Ge- 
neral ▼.  Lord  Dudley,  Coop.  146 ; 
Downes  v.  Grazebrook,  3  Mer.  200. 

(b)  Whiehcate  y.  Lawrence,  3 
Yes.  740;  Hall  v.  Noyes,  cited  id. 
748 ;  and  see  Morse  ▼.  Royal,  12 
Yes.  374. 
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another  in  any  matter  cannot  in  the  same  matter  act  for 
himself  (c).  The  situation  of  the  trustee  gives  him  an 
opportunity  of  knowing  the  value  of  the  property,  and 
as  he  acquires  that  knowledge  at  the  expense  of  the 
cestui  que  trust,  he  is  bound  to  apply  it  for  the  cesttd  que 
trusfs  benefit  (d).  Besides,  if  the  trustee  appeared  at  the 
auction  professedly  as  a  bidder,  that  would  operate 
as  a  discouragement  to  others,  who,  seeing  the  vendor 
ready  to  purchase  at  or  above  the  real  value,  would  feel 
a  reluctance  to  enter  into  the  competition,  and  so  the  sale 
would  be  chilled  (e). 

Lord  Rosslyn  is  said  to  have  considered  that  to  invali- 
date a  purchase  by  a  trustee  it  was  necessary  to  show  he 
had  gained  an  actual  advantage  (/) ;  but  the  doctrine, 
if  any  such  was  ever  held  by  his  Lordship  (^),  has  since 
been  expressly  and  unequivocally  denied  (A).  The  rule 
is  now  universal,  that,  however  fair  the  transaction,  the 
cestui  que  trust  is  at  liberty  to  set  aside  the  sale  and  take 
back  the  property  (i).  If  a  trustee  were  permitted  to 
buy  in  an  honest  case,  he  might  buy  in  a  case  having  that 


(c)  Whichcote  v.  Lawrence^  3 
Yes.  750,  per  Lord  Rosslyn;  ex 
parte  Lacey^  6  Yes.  626,  per 
Lord  Eldon. 

(d)  See  ex  parte  JameB^  8  Yes. 
348. 

(e)  ^teexparteLaeeyfiVe%.G29. 
(/)  See  fVhiehcotey,  Lawrence, 

3  Yes.  750. 

(g)  See  ex  parte  Lacey,  6  Yes. 
626 ;  LUter  v.  Lister,  id.  632. 

{h)  Ex  parte  Bennett,  10  Yes. 
385 ;  ex  parte  Lacey,  6  Yes.  6^7 ; 
Attamey'General  v.  Lord  Dudley, 


Coop.  148 ;  ex  parte  James,  8  Yes. 
348. 

(t)  Ex  parte  Lacey,  6  Yes. 
625,  see  627;  Owen  v.  Foulkes, 
dted  id.  630,  note  (b);  ex  parte 
Bennett,  10  Yes.  393,  per  Lord 
Eldon;  RandaU  v.  Errington,  10 
Yes.  423,  see  428;  CampbeU  v. 
Walker,  5  Yes.  678,  see  680 ;  ex 
parte  James,  8  Yes.  347,  348,  per 
Lord  Eldon ;  Lister  y.  Lister,  6 
Yes.  631 ;  Gibson  v.  Jeyes,  6  Yes. 
277,  per  Lord  Eldon;  but  see 
Kilbee  v.  Sneyd,  2  Moll.  186. 
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appearance 9  hut  which,  from  the  infirmity  of  human  testi- 
mony, might  be  grossly  otherwise  (J).  Thus^  a  trustee  for 
the  sale  of  an  estate  may^  by  the  knowledge  acquired  by 
him  in  thatcharacter^have  discovered  a  valuable  coal-mine 
under  it^  and,  locking  that  up  in  his  own  breast,  might 
enter  into  a  contract  for  the  purchase  to  himself.  In 
such  a  case,  if  the  trustee  chose  to  deny  it,  how  could 
the  Court  establish  the  fact  against  that  denial  ?  The 
probability  is,  that  a  trustee  who  had  once  conceived 
such  a  purpose  would  never  disclose  it,  and  the  cestui 
que  trust  would  be  effectually  defrauded  (k). 

As  a  trustee  cahnot  buy  on  his  own  account,  it  follows 
that  he  cannot  be  permitted  to  buy  as  agent  for  a  third 
person  :  the  Court  can  with  as  little  effect  examine  how 
far  the  trustee  has  made  an  undue  use  of  information 
acquired  by  him  in  the  course  of  his  duty  in  the  one  case 
as  in  the  other  (I). 

And  the  rule  against  purchasing  the  trust  property  ap- 
plies to  -an  agent  employed  by  the  trustee  for  the  pur- 
poses  of  the  sale,  as  strongly  as  to  the  trustee  himself  (m). 

The  lease  of  an  estate  is  in  fact  the  sale  of  a  partial 
interest  in  it,  and  therefore  trustees  for  sale  cannot  grant  a 
demise  to  one  of  themselves,  but  the  lessee,  while  he 
shall  be  held  to  his  bargain  if  disadvantageous  to  him. 


(J)  Ex  parte  BenaeU,  10  Yes.  parte  Badcoek,  1  Mont.  &  Mac. 

385,  per  Lord  Eldon.  239. 

{k)  Ex  parte  Laeeiff  6  Yes.  627,  *  (0  £«  P^frts  Bennett,  10  Yes. 

per  Lord  Eldon;  and  see  ex  parte  381,  see  400;  Coles  t.  TreeaMek, 

BenneU,  10  Yes.  385,  394,  400 ;  9  Yes.  248,  per  Loid  Eldon;  and 

ex  parte  James,  8  Yes.  348,  349 ;  see  Gregory  v.  Gregory,  Coop.  204. 

Parhes  v.  White,  11  Yes.  226;  (m)   fFhUemnb  v.  AfincAM,  5 

CampbeU  v.  Walker,  5  Yes.  681 ;  Mad.  91. 
Lister  v.  Lister,  6  Yes.  632 ;  ex 
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shall  be  made  to  account  for  the  profits  if  it  be  in  his 
farour  (»). 

But  when  it  is  said  a.  trustee  for  sale  may  not  purchase 
the  trust  property,  the  meaning  must  be  understood  to 
be  that  the  trustee  may  not  purchase  from  himself;  for 
there  is  no  rule  that  a  trustee  may  not  purchase  from  his 
cestui  que  trust  (o).  However,  a  purchase  by  the  trustee 
from  his  cestui  que  trust  is  at  all  times  a  transaction  of 
great  nicety,  and  one  which  the  Courts  will  watch  with 
the  utmost  diligence  (p) :  the  exception  runs,  it  is  said, 
so  near  the  verge  of  the  rule,  that  it  might  as  well  be  in« 
eluded  under  it  (g). 

Before  any  dealing  with  the  cestui  que  trust,  the  rela- 
tion between  the  trustee  and  cestui  que  trust  must  be 
actually  or  virtually  dissolved.  The  trustee  may,  if  he 
pleases,  retire  from  the  office,  and  qualify  himself  for  be* 
coming  a  purchaser  by  divesting  himself  of  that  charac- 
ter (r),  or,  if  he  retain  the  situation,  the  parties  must  be 
put  so  much  at  arm's  length,  that  they  agree  to  stand  in 
the  adverse  situations  of  vendor  and  purchaser  (s),  the 


(fi)  Ex  parte  Hughes,  6  Ves. 
617;  Attorney-General  v.  Earl  of 
Clarendon,  17  Yes.  491,  see  500. 

(o)  Ex  parte  Lacey,  6  Ves.  626, 
per  Lord  Eldon;  Coles  y.  TVeco- 
thick,  9  Yes.  244,  246,  per  eun- 
dem ;  Gibson  v.  Jeyes,  6  Yes.  277, 
per  eundem;  Downes  ▼.  Graze- 
hrook,  3  Mer.  208,  per  eundem; 
Randall  ▼.  Errington,  10  Yes. 
426,  per  SirW.  GraBt;  Whichcote 
V.  Lawrence,  3  Yes.  750,  per  Lord 
Rosslyn;  Sanderson  v»  Walker,  13 
Yes.  601,  per  Lord  Eldon;  Ayliffe 
V.  Murray,  2  Atk.  59,  per  Lord 
Hardwicke;    Kifbee  v.  Sneyd,   2 


Mo]l.  214,  per  Sir  A.  Hart 

{p)  Coles  V.  Trecothick,  9  Yes. 
244,  per  Lord  Eldon;  ex  parte 
Lacey,  6  Yes.  626,  per  eundem ; 
Downes  v.  Grazebrook,  3  Mer.  209, 
per  eundem. 

(q)  Morse  v.  Royal,  12  Yes. 
372,  per  Lord  Erskine. 

(r)  Downes  v.  Grazebrook,  3 
Mer.  208,  per  Lord  Eldon. 

(*)  Gibson  y.  Jeyes,  6  Yes.  277, 
per  Lord  Eldon ;  and  see  ex  parte 
Lacey,  6  Yes.  626,  627;  ex  parte 
Bennett,  10  Yes.  394;  Morse  y. 
Royal,  12  Yes.  373;  Sa/ndersony* 
Walker,  13  Yes.  601. 


380  THE  DUTIES  QF'  \jca.  XIX. 

cestui  que  trust  distinctly  and  fully  understanding  that  he 
is  selling  to  the  trustee,  -  and  consenting  to  waive  all  ob- 
jections upon  that  ground  (t),  and  the  trustee  fairly^  and 
honestly  disdosing  all  the  necessary  particulars  of  the 
estate,  and  not  attempting  a  furtive  advantage  to  himself 
by  means  of  any  private  information  {u) :  the  trustee  will 
not  be  allowed  to  go  on  acquainting  himself  with  the  na- 
ture of  the  property  up  to  the  moment  of  sale,  and  then, 
casting  aside*  his  character  of  trustee,  turn  his  experience 
to  his  own  account  (x). 

In  what  cases  a  trustee  will  be  at  liberty  to  become  a 
purchaser  may  be  best  illustrated  by  a  few  instances. 

Where  the  cestui  que  trust  took  the  whole  management 
of  the  sale  himself,  chose,  or  at  least  approved  the  auc- 
tioneer, made  surveys,  settled  the  plan  of  sale,  fixed  the 
price,  and  so  had  a  perfect  knowledge  of  the  value  of  the 
property,  and  then  by  his  agent,  but  with  his  own  personal 
consent,  agreed  to  sell  a  lot  which  had  been  bought  in  to 
one  of  the  trustees  acting  as  agent  for  another.  Lord 
Eldon  said,  that  if  in  any  instance  the  rule  was  to  be  re- 
laxed by  consent  of  the  parties,  this  was  the  case,  and 
decreed  the  agreement  to  be  specifically  performed  (y). 

A  cestui  que  trust  had  urged  the  purchase  upon  the 
trustee,  who  at  first  expressed  an  unwillingness,  but  af- 
terwards agreed  to  the  terms;  and  the  sale  was  sup- 
ported (z). 

*    (t)  See  RandaU  v.  Errington,     Evringtan,  10  Yes.  427,  per  Sir 


1 

lOVes.  427. 

W.  Grant. 

(tt)  Coles  V.  Trecothicky  9  Ves. 

(«)  See  ex  parte  James^  8  Ves. 

247,  per  Lord  Eldon;  Morse  v. 

852. 

Royal,  12  Ves.  873,  377,  per  Lord 

{y)  Coles  ▼.  Trecothicky9  Ves. 

Erskine;  Gibson  v.  Jeyes,  6  Ves. 

284. 

1 
1 

277y  per  Lord  Eldon ;  RandaU  v. 

• 

(s)  Morse  ▼.  Royal,  12  Ves.  355. 

• 
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So.  where  the  trustee  had  endeavoured  in  vain  to  dis- 
pose  of  the  estate,  and  then  purchased  himself  of  the 
cestui  que  trust  at  a  fair  and  adequate  price,  and  there 
was  no  imputation  of  fraud  or  concealment,  Lord  North*- 
ington  said,  '^  He  did  not  like  the  circumstance  of  a 
trustee  dealing  with  his  cestui  que  trust,  but,  upon  the 
whole,  he  did  not  see  any  principle  upon  which  he  could 
set  the  transaction  aside  (a).** 

It  has  been  pronounced  too  dangerous  to  allow  the 
cestui  que  trusts  solicitor,  without  a  special  authority,  to 
bind  his  employer  by  such  a  contract  with  the  trustee  (6). 

Where  the  cestuis  que  trust  are  creditors,  the  trustee 
cannot  purchase  with  the  sanction  of  the  major  part  of 
them,  but  the  liberty  must  be  given  by  the  unanimous 
voice  of  the  whole  body  (c). 

The  Court  has  no  jurisdiction  to  authorize  a  trustee  to 
bid,  for  that  is  a  question  the  cestuis  que  trust  ought  to 
decide  for  themselves  (d). 

If  the  cestuis  que  trust  be  under  disability,  as  infants, 
the  trustee,  as  he  cannot  be  released  from  the  liabilities 
of  his  situation,  cannot  by  any  act  in  pais  become  the 
purchaser  of  the  estate  (e)  ;  but,  if  it  be  absolutely  neces- 
sary that  the  property  should  be  sold,  and  the  trustee  is 
.ready  to  give  more  than  any  one  else,  he  may  file  a  bill 
in  Chancery,  and  apply  by  motion  to  be  allowed  to  pur- 


(a)  Clarke  v.  SwaiUt  2  Ed,  134.  Walker^  5  Yes.  682»  must  be  con- 

(6)  Doumes  v.   Grazehrook^   3  sidered  as  overruled. 

Mer.  209,  per  Lord  Eldon.  (d)  See  ex  parte  Jamesj  8  Yes. 

(c)  See  Sir  G.  Colebrooke*s  case,  352;  and  see  Anon*  case,  2  Russ. 

cited  ex  parte  Hughes,  6  Yes.  622 ;  350 ;  ex  parte  Bage,  4  Mad.  459. 

ex  parte  Lacey,  ii  628;  the  cases  {e)  Campbell  v.  Walker,  5  Yes. 

cited  id.  630,  note  (6).    Whelpdale  678;  S,  C.  13  Yes.  601. 

V.    Cookson,    cited    Campbell   v. 
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chase,  and  the  Court  will  then,  examine  into  the  circum- 
stances, ask.  who  had  the  conduct  of  the  transaction, 
whether  there  is  reason  to  suppose  the  premises  could  be 
sold  better,  and  upon  the  result  of  that  inquiry  will  let 
another  person  prepare  the  particular  of  sale,  and  allow 
the  trustee  to  bid  (/)• 

The  principles  laid  down  with  reference  to  trustees  for 
sale  are  of  course  applicable  to  all  who,  thougli  diiBEbring 
in  name,  are  invested  with  the  like  fiduciary  character,  as 
executors  and  administrators  {g),  assignees  of  bank* 
rupts  (h),  &  c. ;  but  a  creditor  taking  out  execution  is  not 
precluded  from  becoming  the  purchaser  of  the  property 
upon  a  sale  by  the  sheriff  (t). 

2.  Next  as  to  the  terms  upon  which  the  sale  will  be 
set  aside. 

The  cestui  que  trusty  if  he  choose  it,  may  have  the  spe- 
cific estate  reconveyed  to  him  by  the  trustee  (^'),  or, 
where  the  trustee  has  sold  it  with  notice,  by  the  party 
who  purchased  (A),  the  cestui  que  trust  on  the  one 
hand  repaying  the  price  at  which  the  trustee  bought 
with  interest  at  4  per  cent  (/),  and  the  trustee  or  pur- 

(/)  Campbell  V.  Walker ,  5  Ves.      4  Mad.  459;  ex  parte  Badcoek^  1 
6S1,  6S3»  per  Lord  Alvanley.  Mont.  &  Mac.  231. 


(y)  HaU  y.  HaUet,  1  Cox,  134 
KOUck  T.  Flexney,  4  B.  C.  C.  161 
WaUon  T.  Toone,  6  Mad.   153 


(f)  Stratford  v.   TV^fiam,  Jac. 
41S. 

(j)  See  ex  parte  James^  8  Yes. 


Kilbee  v.  Sneyd,  2  MoU.  186.  351 ;  ex  parte  Bennett^  10  Yes. 

(h)  Ex  parte  Hughes,  6  Yes.  400 ;  Lord  Hardmcke  v.  Femon, 

617 ;  ex  parte  Laeey,  id.  625,  and  4  Yea.  41 1 ;  York  BuOdmga  Com- 

the  cases  cited  id.  630,  note  (6)  ;  pony  ▼.  Maekemiet  8  B.  P«  C.  42. 

ex  parte  BernieU,  10  WeB,  S95f  per  (A)  Attomey-General  t.  Lord 

Lord 'Eldon;  ex  parte  Rtffnolds,  5  Dudley,  Coop.   146;  Dunbar  v. 

Yes.  707 ;  ex  parte  James,  8  Yes.  Tredenmck,  2  B.  &  B.  304. 

346,  per  Lord  Eldon;    ex  parte  (J)  Watson  v.   Toone,    6  Mad. 

Morgan,  12  Yes.  6;  ex  parte  Bage,  153  ;  ex  parte  James,  8  Yes.  351, 
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chaser  on  the  other  accounting  for  the  profits  of  the 
estate  (m),  and,  if  he  was  in  actual  possession,  submitting 
to  be  charged  with  an  occupation  rent  (n). 

The  trustee  will  have  all  just  allowances  made  to  him 
for  improvements  and  repairs  that  are '  substantial  and 
lasting  {o),  or  such  as  have  a  tendency  to  bring  the  estate 
to  a  better  sale  {p),  as  in  one  case  for  a  mansion  house 
erected,  plantations  of  shrubs,  &c.  (9) ;  and  in  estimating 
the  improvements  the  buildings  pulled  down,  if  they 
were  incapable  of  repair,  will  be  valued  as  old  materials, 
but  otherwise  as  buildings  standing  (r) :  should  the  pro- 
perty have  been  deterior(Ued  by  the  acts  of  the  trustee, 
his  purchase  money  will  suffer  a  proportionate  reduc- 
tion (1). 

But,  it  seems,  where  the  contract  was  vitiated*  by  the 
presence  of  actual  fraud,  allowance  will  be  made  to  the 
trustee  for  necessary  repairs  {t\  but  not  for  improve- 
ments. ^'  If,"  said  Lord  Fitzgibbon,  ^'  the  person  really 
entitled  to  the  estate  will  encourage  the  possessor  of  it 
to  expend  his  money  in  improvements,  or  if  he  will  look 
on  and  suffer  such  an  expenditure  without  apprising  the 

per  Lord  Eldon;     Whelpdale  t.  (0)  Ex  parte  Hughea,  6  Ves* 

Cookson^  stated  from  R.  L.  Camp-  624,  625 ;  ex  parte  James,  8  Yes. 

beU  V.  Walker,  5  Yes.  682  ;  HaU  352 ;  CampheU  v.  Walker,  5  Yes. 

V.  Hdllet,  1  Cox,  184,  see  189 ;  682. 

Ywrk  Buildings  Company  ▼.  Mack"  (p)  Ex  parte  Bennett,  10  Yes. 

ennie,  ubi  supra;  &c.  400. 

(m)  Ex  parte  James,  8  Yes.  351,  (j)  York  Buildings  Company  v. 

per  Lord  Eldon ;  ex  parte  Laeey,  Mackenme,  uhi  supra, 

6  Yes.  630,  per  eundem ;  Watson  (r)  Robinson  y.  Ridley,  6  Mad. 

T.  Toone,  6  Mad.  158;  Whelpdale  2. 

▼.  Cookson,  York  Buildings  Com*  {s)  Ex  parte  Bennett,  10  Yes": 

pany  v.  Macken9ie,  ubi  supra.  401. 

(fi)    Ex  parte  James,  8   Yes.  (t)  Baugh  v.  Price,  1  Wils.  320. 
351,  per  Lord  Eldon. 
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party  of  his  intention  to  dispute  his  title,  and  will  after- 
wards endeavour  to  avail  himself  of  such  fraud,  the  jurist 
diction  of  a  Court  of  Equity  will  clearly  attach  upon  the 
case.  But  does  it  follow  from  thence,  that,  if  a  man  has 
acquired  an  estate  by  rank  and  abominable  fraud,  and 
shall  afterwards  expend  his  money  in  impt^ving  the 
estate,  that  therefore  he  shall  retain  it  in  his  hands  against 
the  lawful  proprietor?  If  such  a  rule  should  prevail,  it 
would  justify  a  proposition  I  once  heard  at  the  bar,  that 
the  common  equity  of  the  country  was  to  improve  the 
right  owner  out  of  the  possession  of  his  estate  (u).*" 

A  trustee,  the  sale  having  taken  place  during  the'pen- 
dency  of  a  suit,  had  paid  part  of  his  purchase  money 
into  Court,  which  had  been  invested  in  the  funds.  On  the 
purchase  being  set  aside,  the  trustee  claimed  the  benefit 
of  the  rise  of  the  stock,  but  it  was  held*  he  was  only  eii'* 
titled  to  his  purchase  money  with  interest;  for  had  there 
occurred  a  fall  of  the  stock,  he  could  not  have  been  couh 
pelled  to  submit  to  the  loss  (x). 

If  the  trustee  is  to  be  discharged  from  the  situation  of 
purchaser,  he  is  to  be  discharged  at  once,  and  the  Court 
will  order  an  immediate  conveyance  upon  immediate 
payment  of  the  money  (y). 

The  re-conveyance  of  the  estate  will  be  without  preju- 
dice to  the  titles  and  interests  of  lessees  and  others  who 
have  contracted  with  the  trustee  bond  ^fide  before  the 
pendency  of  the  suit  («), 

But  the  bill  of  the  cestui  que  trust,  particularly  where 

(tt)  Kenney  y.  Browne^  3  Ridg.  (^)  See  ex  parte  BentteUt  10 

518;  but  see  Oliver  y.  Courts  8  Yes.  400,  401. 

Price,  172.  (a)  York  Buiidmgs  Compani/v, 

(x)  Ex  parte  James,  8  Yes.  337,  Mackenzie^  8  B.  P.C.  42,  see  the 

see  351.                                 -  decree. 


CH.  XIX.)]  TRUSTEES  FOR  SALE.  385 

the  assignee  of  a  bankrupt  was  the  purchaser,  prays  not 
a  re-qonveyance  of  the  specific  estate,  but  a  re-sale  of  the 
property  under  the  direction  of  the  Court.     The  terms 
of  the  re-sale  have  not  always  been  uniform.     In  Whelp- 
dale  y.  Cookson{a)  Lord  Hardwicke  said,  the  majority 
of  the  creditors  should  elect  whether  the  purchase  should 
stand ;  so  that  should  they  have  elected  to  re-sell,  and 
the  estate  had  been  sold  at  a  still  lower  price,  the  creditors 
would  have  suffered.     The  doctrine  of  Lord  Thurlow 
appears  to  have  been  that  the  property  should  be  put  up 
at  the  price  at  which  the  trustee  purchased,  and  if  any 
advance  was  made,  the  sale  should  take  effect,  but  if  no 
bidding,  the  trustee  should  be  held  to  his  bargain  (£). 
Lord  Alvanley  followed  the  authority  of  Lord  Hard- 
wicke, for  in  the  case  of  infant  cestuis  que  trust  he  di- 
rected an  inquiry  by  the  master,  whether  it  was  for  the 
benefit  of  the  infants  that  the  premises  should  be  re-sold, 
and,  if  for  their  benefit,  the  sale  should  be  made  (c). 
"  To  this  principle,"  said  Lord  Eldon,  "  the  objection  is, 
that  a  great  temptation  to  purchase  is  offered  to  trustees, 
the  question  whether  the  re-sale  would  be  advantageous 
to  the  cestui  que  trust  being  of  necessity  determined  at 
the  hazard  of  a  wrong  determination  (c?)."     Lord  Eldon 
therefore  conceived  it  best  to  adopt  the  rule  of  Lord 
Thurlow,  and  so  he  decreed  in  ex  parte  Hughes  {e)  and 
ex  parte  Lacey  (/).     Sir  W.  Grant  in  a  subsequent 
case  (^g)  said  he  was  not  aware  that  Lord  Eldon  had 

(a)  Cited  CampheU  v.  Walker,  (d)  S.  C.  13  Ves.  603. 

5Ves.  682.  (e)  6  Ves.  617. 

(jb)  See  Lister  v.  Lister,  6  Ves.  (/)  Id.  625;  and  see  ex  parte 

633;  ex  parte  James,  8  Ves.  351.  Reynolds,  5  Ves.  707. 

(c)  Campbell  v.  Walker,  5  Ves.  (y)   Lister   v.   Lister,   6   Ves. 

678,  see  682.  633. 
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laid  down  any  general  rule  as  to  tbe  terms ;  but  a  few 
days  after^  having  consulted  the  Lord  Chancellor  upon 
the  subject  and  discovering  his  mistake,  he  framed  his 
decree  in  conformity  with  the  Lord  Chancellor's  decisions. 
The  same  principle  has  since  been  followed  in  numerous 
other  cases  (A),  and  the  practice  may  be  considered  as 
settled. 

Should  the  trustees  have  repaired  or  improved  the 
estate,  the  expense  of  the  repairs  and  improvements 
would  be  added  to  the  purchase-money,  and  the  estate 
be  put  up  at  the  accumulated  sum  (t). 

Where  the  trustee  has  purchased  in  one  lot,  the  cestuis 
que  trust  cannot  insist  on  a  re-sale  in  different  lots.  If 
desirous  of  re-selling  the  property  in  that  mode,  they 
must  pay  the  trustee  his  principal  and  interest,  and  then, 
as  the  absolute  owners,  they  may  sell  as  they  please  Qc). 

In  the  application  of  Lord  Hardwicke's  rule  it  was  a 
question  constantly  occurring,  whether  the  body  of  cre- 
ditors at  large  could  be  bound  by  the  resolution  of  the 
majority  to  insist  upon  a  re-sale ;  but  by  the  practice  of 
Lord  Eldon  the  difficulty  on  that  head  is  avoided  (/),  for 
as  the  creditors  cannot  by  possibility  sustain  an  injury, 
it  is  competent  to  any  individual  creditor  to  try  the  ex- 
periment  (m). 

If  before  the  cestui  que  trust  files  his  bill  for  relief 
the  trustee  has  passed  the  estate  into  the  hands  of  a  pur- 

(h)  Ex  parte  James,  8  Ves.  337 ;  851,  352. 

ex  parte  Bennett,  10  Ves.  381 ;  (t)  Ex  parte  Hughes,  6  Vc». 

Robinson  v.  Ridley,  6  Mad.  2.  624. 

(t)  ^x  parte  Bennett,  10  Ves.  (m)Exparte  James,  S  Yes.  953; 

400;    ex  parte  Hughes,   6  Ves.  and  see  ex  parte  Lacey^,  6  VesI 

625 ;  Robinson  v.  Ridley,  6  Mad.  2.  628. 

(k)  See  ex  parte  James,  8  Ves. 
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chaser,  and  the  purchaser  had  notice  of  tlie  equity^  the 
same  remedies  may  be  prosecuted  against  the  purdiaser 
as  agiunst  the  trustee  (n)j  but  if  the  sale  was  without 
notice^  the  cesttti  que  trust  may  then  compel  the  trustee 
to  account  for  the  difference  of  price  (o),  or  for  the  dif- 
ference between  the  sum  the  trustee  paid  and  the  real 
value  of  the  estate  at  the  time  of  the  purchase  {p),  with 
interest  at  four  per  cent.  (9). 

The  trustee  of  some  shares  in  Scotch  mines  became  the 
purchaser  himself,  and  afterwards  sold  them  to  a  stranger 
at  a  considerable  advance  of  price.  Lord  Thurlow  de- 
creed the  trustee  to  account  for  every  advantage  he  had 
made,  but  said  he  could  not  go  the  length  of  ordering 
the  speoific  shares  to  be  replaced.  He  conceived  the 
cestui  que  tru^  had  no  such  election  of  choosing  between 
the  specific  thing  and  the  advantage  made  of  it  (r). 

The  costs  of  the  suit  will,  as  a  general  rule,  follow  the 
decree — ^that  is,  if  the  trustee  be  compelled  to  give  up 
his  purchase,  he  must  pay  the  expenses  occasioned  by  his 
own.  misbehaviour  (s)  :  and  if  the  charge  be  unfounded, 
the  costs  must  be  paid  by  the  plaintiff.  But  if  there  be 
great  delay  on  the  part  of  the  cestui  que  trust,  the  costs 
will  be  refused  him,  though  he  succeed  in  thd  suit  (t)  ; 

(fi)  Attorney 'General  v.  Lord  see  139, 

Dudley^  Coop.    146;    Dunbar  v.  (r)  S,  C. 

Tredennickf  2  B.  &  B.  304.  («)   Whichcote  v.  Lawrence,   3 

(o)  Fox  V.  Mackreth,  2  B.  C.  C.  Ves.  752 ;  Hall  v.  Hallet,  1  Cox, 

400;  S.  C.2  Cox,  320;  Hatty.  141;    Sanderson    v.    Walker,    13 

HaUet,  1  Cox,  134;    Whichcote  v.  Ves.  601,  604  ;  Crowe  v.  Ballard, 

Lawrence,  3  Ves.  740;  ex  parte  2  Cox,  253;  S.  C.  3  B.C. C.  117; 

Reynolds,  5  Ves.  707 ;  RandaU  v,  Dunbar  v.  Tredennick,  2  B.  &  B. 

Errinyion,  10  Ves.  423.  304. 

(p)  See  Lord  Hardwicke  y,  Ver-  (f)  Attorney -General  v.  Lord 

fum,  4  Ves.  411.  Dudley,  Coop.  146. 

(q)  Hall  V.  Hallet,  1  Cox,  134. 
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and,  on  the  other  hand,  jf  the  bill  be  dismissed  not  because 
the  transaction  was  not  originally  impeachable  but  merely 
on  account  of  the  great  interval  of  time,  the  court  may 
refuse  to  order  the  costs  of  the  defendant  (u). 

3.  If  the  cestui  que  trust  desire  to  set  aside  the  pur- 
chase, he  must  make  his  application  to  the  Court  in  rear 
sonable  time,  or  he  will  not  be  entitled  to  relief  (x).  A 
long  acquiescence  under  a  sale  to  a  trustee  is  treated 
as  evidence  that  the  relation  between  the  trustee  and 
cestui  que  trust  had  been  previously  abandoned,  and 
that  in  all  other  respects  the  purchase  was  fairly  con* 
ducted  (y). 

A  sale  cannot  be  set  aside  after  a  lapse  of  twenty 
years  {z) ;  but  in  these  cases  the  Court  does  not  confine 
itself  to  that  period  by  analogy  to  the  statute  of  limita- 
tions, for  relief  has  been  refused  after  an  acquiescence  of 
eighteen  years  (a) ;  and  it  is  presumed  even  a  shorter 
period  would  be  a  bar  to  the  remedy,  where  the  cestti 
que  trust  could  offer  no  excuse  for  his  laches  (b).  How- 
ever, the  sale  has  been  opened  after  an  interval  of  ten 
years  (c). 

Persons  not  sui  juris,  as  feme  coverts  and  infants, 
caniiot   be   precluded   from   relief   on    the   ground    of 


(w)  Gregory  v.  Gregory^  Coop. 
201. 

(x)  Campbell  v.  Walker^  5  Vcs. 
680,  682,  per  Lord  Alvanley ; 
Chalmer  v.  Bradley^  1  J.  &  W. 
59,  per  Sir  T.  Plumer  ;  ex  parte 
James 1 8  Ves.  35 1 ,  per  Lord  Eldon ; 
Wehh  V.  Rorke,  2  Sch.  &  Lef. 
672,  per  Lord  Redesdale;  Ran' 
daU  V.  Erringion,  10  Ves.  427, 
per  Sir  W.  Grant. 

(ff)  Parkes  v.   White,  11  Ves. 


226,  per  Lord  Eldon ;  and  see 
Morse  v.  Royal^  12  Vcs.  374, 
378. 

(2)  Price  V.  Bym^  cited  Camp^ 
bell  V.  Walker,  5  Ves.  681, 

(a)  Gregory  v.  Gregory,  Coop. 
201. 

(6)  See  Oliver  ?.  Court,  8  Price, 
167,  168. 

(c)  Hall  V.  Noyes,  cited  Which-- 
cote  V.  Lawrence,  3  Ves.  748. 
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acquiescence  during  the  continuance  of  the  disabi- 
lity (rf). 

And  a  class  of  persons,  as  creditors,  cannot  be  ex- 
pected in  the  prosecution  of  their  common  interest  to 
exert  the  same  vigour  and  activity,  as  individuals  would 
do  in  the  pursuit  of  their  exclusive  rights  (e).  Accord- 
ingly creditors  have  succeeded  in  their  suit  after  a  laches 
of  twelve  years  (/) ;  and  a  sect  of  dissenters  was  once 
allowed  to  impeach  a  sale  after  a  lapse  of  more  than 
twenty  years  {g) ;  but  even  creditors  will  be  barred  of 
their  remedy  if  they  be  chargeable  with  very  gross 
laches,  as  with  acquiescence  in  the  sale  for  a  period  of 
thirty-three  years  (A). 

For  laches  to  operate  as  a  bar,  it  must  be  shewn  that 
the  cestui  que  trust  knew  the  trustee,  was  the  purchaser ; 
for  while  the  cestui  que  trmt  continues  ignorant  of  that 
fact,  he  cannot  be  blamed  for  not  having  quarrelled  with 
the  sale  (i). 

The  length  of  time  may  also  be  satisfactorily  ac- 
counted for,  without  the  imputation  of  negligence,  by 
the  distress  of  the  ciestui  que  trust  {k). 

Of  course  the  cestui  que  trust  may  ratify  the  sale  to 


(rf)  CampbeU  v.  Walker,  5  Ves. 
678;  S.  C.  13  Ves.  601 ;  Roche 
V.  O'Brien,  1  B.  &  B.  330,  see 
339. 

(je)  Whichcote  v.  Lawrence,  3 
Ves.  740,  see  752;  Hardwick  v. 
Mynd,  1  ADst.  109;  and  see  Kid- 
ney V.  Cous^maker,  12  Ves.  158; 
York  Buildings*  Company  v.  Mctck- 
enzie,  8  B.  P.  C.  42. 

(/)  Anon,  casein  the  Exchequer, 
cited  Lister  v.  Lister,  6  Ves.  682. 


.  {g)  Attorney-General  v.  Lord 
Dudley,  Coop.  146. 

{h)  See  Hercy  v.  Dinwoody,  2 
Ves.  jun.  87. 

(f)  Randall  v.  Errington,  10 
Ves.  423,  see  427;  Chahner  v. 
Bradley,  1  J.  &W.  51. 

(Jc)  Oliver  v.  Court,  8  Price, 
127,  see  167,  168;  and  see  Gre- 
gory V.  Gregory,  Coop.  201 ;  Roche 
V.  O'Brien,  1  B.  &  B.  342. 
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the  trustee  by  an  express  and  actual  confirmation  (/) ; 
and  if  the  cestui  que  trust  choose  to  confirm  it,  he  cannot 
afterwards  annul  his  own  act  on  the  ground  of  want  of 
adequate  consideration  (m).     But^ 

1.  The  confirming  party  must  be  sui  Juris — ^not  labour* 
ing  under  any  disability,  as  infancy  or  coverture  («). 

2.  The  confirmation  must  be  a  solemn  and  deliberate 
act,  not,  for  instance,  fished  out  from  loose  expressions 
in  a  letter  (o);  and  particularly  where  the  original 
transaction  was  infected  with  fraud,  the  confirmation'  of 
it  is  so  inconsistent  with  justice,  and  so  likely  to  be 
accompanied  with  imposition,  that  the  Court  will  watch 
it  with  the  utmost  strictness,  and  not  allow  it  to  stand 
but  on  the  very  clearest  evidence  (jti). 

3.  There  must  be  no  suppressio  veri  or  suggestio falsi, 
but  the  cestui  que  trust  must  be  honestly  made  ac- 
quainted with  all  the  material  circumstances  of  the 
case  (q). 

4e.  The  confirming  party  must  not  be  ignorant  of  the 
law,  that  is,  he  must  be  aware  that  the  transaction  is  of 
such  a  character,  that  he  could  impeach  it  in  a  court  of 
equity  (r). 

(J)  Morse    v.   Royal^    12  Ves.  {q)  See  Murray  v.  Palmer^  2 

855 ;  Clarke  v.  Swaile,  2  Ed.  134;  Sch.  &  Lef.  486 ;  Battgh  ▼.  Priee^ 

and   see    Chesterfield  y.  Janssen,  1  Wils.  320;  Mors^y.  Rayal^  12 

2  Ves.  125;  S.  C,  1  Atk.  301.  Ves.  378;  Coley.  Gibson,  1  Ves. 

(m)  Roche  v.  O'Brien,  1  B.  &  B.  507 ;  Roche  v.  O'Brien,  iB.BtB. 

853,  per  Lord  Manners.  838,  and  following  pages  ;  Adams 

(n)  Campbell  v.  Walker,  5  Ves.  v.  Clifton,  1  Russ.  297;  Cockereii 

678;  S.  C.  13  Ves.  601;  Roche  v.  v.  ChohnUy^  1  Rnss.  &  M.  425; 

O'Brien,  1  B.  &  B.  380,  see  339.  S.  C.  Taml.  444;  Chesterfield  v. 

(o)  Carpenter  v.  Heriot,  1  £d.  /aiwsen,  2  Ves.  146,1 49, 152, 158; 

338.  Chalmer  v.  Bradley,  i  J.  &  W.  51. 

{p)  Morse  v.   Royal,    12  Ves.  (r)  See  Cann  v.  Cann,  1  ?•  W. 

373,  per  Lord  Erskine.  727 ;  Dunbar  v.  Tredennick,  2  B. 
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5.  The  confirmation  must  be  wholly  distinct  from  and 
independent  of  the  original  contract  (js) — not  a  convey- 
ance of  the  estate  executed  in  pursuance  of  a  covenant 
in  the  original  deed  for  further  assurance  (t). 

6.  The  confirmation  must  not  be  wrung  from  the 
cestui  que  trust  by  distress  or  terror  (u). 

1.  Where  the  cestuis  que  trust  are  a  class  of  persons, 
as  creditors^  the  sanction  of  the  major  part  will  not  be 
obligatory  on  the  rest ;  but  the  confirmation^  to  be  com- 
plete, must  be  the  joint  act  of  the  whole  body  (j;). 


&  B.  317;  Crowe  v.  Ballard,  2 
Coz,257;  S.  C.  I  Ves.  jun.  220; 
S.  C.  3  B.  C.  C.  120;  Baugh  v. 
Price,  Cockerell  v.  Cholmley,  Ches- 
terfield V.  Jatusen,  Chalmer  v. 
Bradley,  Murray  v.  Palmer,  Roche 
T.  O'Brien,  ubi  supra. 

(«)  See  Wood  v.  Downes,  18 
Ves.  128;  Morse  v.  Royal,  12  Ves. 
373. 

(0  Roche  V.  O'Brien,  1  B.  &  B. 
330»  see  338 ;  Wood  v.  Downes, 
18  Ves.   120,  sec  123 ;  and  see 


Fox  V.  Mackreih,  2  B.  C.  C.  400. 

(«)  See  Roche  v.  O'Brien,  1  B. 
&  B.  330 ;  Dunbar  v.  Tredennick, 
Crowe  V.  Ballard,  Chesterfield  v. 
Janssen,  ubi  supra. 

(x)  Sir  G.  Colebrooke's  case,  cited 
ex  parte  Hughes,  6  Ves.  622 ;  ex 
parte  Lacey,  Id.  628 ;  the  cases 
cited,  Id.  630,  note  (6).  Whelp- 
dale  V.  Coohson,  cited  Campbell  v. 
Walker,  5  Ves.  682,  must  be  con- 
sidered as  overruled. 
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CHAPTER  XX. 


THE  DUTIES  OF  TRUSTEES  OF  CHARITIES. 


C^HARITIES  are  either  under  the  management  of 
individual  trustees^  or  are  established  by  charter  as  elee* 
mosynary  corporations. 

Before  entering  upon  the  duties,  of  trustees  of  charities, 
it  may  be  proper  to  introduce  a  few  preliminary  remarks 
upon  the  subject  of  the  Court's  jurisdiction  over  charities 
established  by  charter. 

On  the  institution  of  such  a  charity  a  visitatorial 
jurisdiction  arises  of  common  right  to  the  founder  and 
his  heirs,  whether  the  king  or  a  private  person,  or  to 
those  whom  the  founder  has  substituted  in  the  place  of 
himself  and  his  heirs  (a) ;  and  the  office  of  visitor  is 
to  hear  and  determine  all  differences  of  the  members 
of  the  sbciety  amongst  themselves,  and  generally  to 
superintend  the  internal  government  of  the  body  (6). 
The  visitor  must  take  as  his  guide  the  statutes  origin- 
ally p^oppunde^  by  the  founder  (c)  ;   but  so  long  as  he 

{a)Ed&n  v.  Foster,   2  P.  W.  TKeene,  126. 

326,  resolved.  (c)  Green  v.  Ruiherfortht  1  Ves. 

(6)  See  Philips  v.  Bury,  Skin.  469,  per  Sir  J.  Sti^nge ;  Id.  472, 

478  ;  Attorney-General  v.  Crook,  per  Lord  Hardwicke. 
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does  not  exceed  his  proper  province,  his  decision  is  final, 
and  cannot  be  questioned  by  way  of  appeal  (d). 

With  this  visitatorial  power  the  Court  of  Chancery 
has  nothing  to  do :  it  is  only  as  respects  the  adminis- 
tration of  the  corporate  property  that  equity  assumes 
to  itself  any  right  of  interference.  ''  If/'  said  Lord 
Commissioner  Eyre,  "  the  governors  established  for  the 
regulation  of  a  charity  are  not  those  intrusted  with  the 
management  of  the  revenue,  the  Court  has  no  juris- 
diction :  let  the  charity  be  ever  so  much  abused,  as  far 
as  respects  this  Court  the  abuse  is  without  a  remedy ; 
but  if  those  established  as  governors  have  also .  the 
management  of  the  revenue,  the  Court  does  assume  a 
jurisdiction  of  necessity  so  far  as  they  are  to  be  con- 
sidered as  trustees  of  that  revenue  (e)"  *'  There  are 
two  sorts  of  authorities,"  said  Lord  Hardwicke,  *'  one  as 
to  the  management  of  the  estate  and  revenue,  the  other 
as  to  the  management  and  government  of  the  house. 
In  the  latter  the  governors  are  absolute  and  not  con- 
trollable by  the  Court  of  Chancery ;  but  so  far  as  relates 
to  the  estates  of  the  charity,  they  are  subject  and  ac- 
countable to  this  Court  (/)."     As  was  observed  on  an- 


{d)  St,  John's  College,  Cam- 
bridge, V.  Todington,  lBurr.200,|)er 
Lord  Mansfield ;  Attorney -General 
V.  Lock,  3  Atk.  165,  per  Lord 
Hardwicke  ;  3  ^'alk.  380  ;  Attor- 
ney-General V.  The  Master  of 
Catherine  Hall,  Cambridge,  Jac. 
392,  fer  Lord  Eldon. 

(e)  Attorney-General  v.  The 
Governors  of  the  Foundling  Hos- 
pital, 2  Ves.  jun.  47. 

(/)  Attorney-General  v.  Lock, 


3  Atk.  165  ;  and  see  upon  this 
subject  ex  parte  Berhhampstead 
Free  School,  2  V.  &  B.  138  ;  The 
Poor  of  Chelmsford  v..  Mildmay, 
Duke,  83 ;  Attorney-General  v. 
Earl  of  Clarendon,  17  Ves.  499 ; 
Eden  v.  Foster,  2  P.  W.  326  ;  At- 
torney "General  V.  Dixie,  13  Ves. 
533,  539;  Attorney-General  v. 
Corporation  of  Bedford,  2  Ves. 
505. 
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other  occasion,  "that,  any  person  intrusted  with  the 
receipt  of  rents  and  profits  should^  however  much  he 
might  misemploy  them,  be  unanswerable  for  his  receipts, 
would  be  such  a  privilege  as  might  of  itself  be  a  tempt- 
ation to  the  commission  of  a  breach  of  trust  {g).** 

Upon  the  ground  of  this  distinction  between  the  visit* 
atonal  power,  and  the  management  of  the  revenue,  an 
informatioa  for  the  removal  of  govi^mors  or  other  cor- 
porators :  as.  having  been  irregularly  appointed,  would  be 
dismissed'  with  costs  (A);  but  wherever  the  adminis- 
tration  of  thfe  property  by  the  govennors  caa  be  shewn  to 
have  a  tendency  .to  pervert  the  end  of  the  institution, 
the  Court  will  immediately  interpose,  and  pot  a  stop  to 
such  vnrongfol  application  (i). 

An. estate  newly  bestdvired  upon  an  oid  corporation  is 
not  to  be  regarded  in  the  same  light  as  property  with 
which  the  .charity  .was  originally  endowed.  *  The  visit- 
atorial power  lA  forum  domestkunt-^he  private  juris- 
diction of  the  founder;  and  thB>new  gift  will  not  be  made 
subject  to  it,  unless  the  will  of  the  donor  be  either 
actually  expressed  to  that  effect,  or  is  to  be  cdUeeted  by 


(jDEden    v.    Foster,  2  P.  W.  {i)^te  Attorney- General  v.  The 

326,  per  eur.  Governors  of  the  FonndUng  Hos- 

{h)  Aitormy 'General  "v. Earl c\f  pital^  2. Yes.  j«n.  43;  Attorney- 

Clarendon,  17  Yes.  491,  see  498 ;  General  v.  Earl  of  Clarendon,  17 

Attorney-General  v.  Dixie,  13  Yes.  Yes.  499.     But  note,  Chief  Baron 

519;    Aitomey-*General  v.  Mid-  KicWis   once  observed,  he  had 


dteton,  2.Ve&  327,  see '390;  At^     been  of  ccmnsel  ill  thfe 
tomeyrGeneral  i'v,  CorppratUfn  4tf  .  £[JtM!j?i(af  fa#e,  ^^^^  rep^f^bered 

Bedford,  Id,  505 ;  in  re  Bedfi^d     some  of  the  first  men  of  the  bar 

•III      • 

Charity,  5  Sim.  578  ;  and  see  ex  were  not  satisfied  with  the  decision. 

parte  Berkhampstead  School,  2  Y.  In  re  Chertsey  Market,  6  Price, 

&  B.  137,  138,  144  ;  but  see  At-  279. 
tomey-Generaly, Gaunt,  3  Sw.  148. 
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necessary  implication  (k).  If  a  legal  or  equitable  interest 
be  given  to  a  body  corporate,  and  no  special  purpose  be 
declared,  the  donor  has  plainly  implied  that  the  estate 
shall  be  uhdler  the  general  statutes  and  rules  of  the 
society,  and  be  regulated  in  the  same  manner  as  the  rest 
of  their  property  (/) ;  but  if  a  particular  and  special 
trust  be  annexed  to  the  gift,  that  excludes  the  visitatorial 
power  of  the  original  founder,  and  the  Court,  viewing 
the  corporation  in  the  light  of  an  ordinary  trustee,  will 
determine  all  the  same  questions  relating  to  such  pro- 
perty, as  would  have  fallen  under  its  jurisdiction  had  the 
administration  of  the  fund  been  intrusted  to  the  hands 
of  individuals* 

Thus  in  Green  v.  Rutherforth  (m)  an  advowson  was 
devised  to  St.  John's  College,  Cambridge,  upon  trust, 
when  the  church  should  become  void,  to  present  'f  the 
senior  divine  then  fellow  of  the  college/*  A  dispute 
arose  as  to  the  true  mterpreiation  of  the  words;  and 
had  the  direction  been  contained  in  the  statutes  of  the 

r 

College,  the  construction  would  have  fallen  under  the 
visitatorial  province;  but  as  the  property  was  a  new 
donation,  it  was  held  the  question  was  determinable  in 
the  forum  of  the  Court  of  Chancery.  "  A  private  per- 
son/ it  was  said,  ''  would  have  been  compellable  to 
execute  the  will,  and,  considered  as  a  trust,  it  made  no 
difference  who  were  the  trustees.  Though  here  they 
were  a  collegiate  body  whose  founder  had  given  a  visitor 
to  superintend  his  oam  bounty,  yet,  as  regarded  one 
dftiining  under  a  separate  benefactor,  the  Court  would 
look  on  theni  as  trustees,  and  would  compel  them  to 

» 

(k)  Green  v.  RtUherforthf  I  Ves.  {I)  Id.  473,  per  tundem, 

472,  per  Lord  Hardwicke.  (m)  1  Ves.  462. 
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execute  the  intent  under  the  direction  of  the  Court  (n). 
The  visitor^  whose  judgment  must  be  founded  on  the 
statutes,  could  not  execute  the  trusts  of  the  will,  for  that 
would  be  departing  from  the  statutes ;  and  the  adhering 
to  the  statutes  would  be  adding  further  circumstances  to 
the  trust  than  the  testator  prescribed,  and  making  it  the 
founder's  will,  and  not  the  testator's  (o)." 

But  even  the  visitatorial  power  may,  under  particular 
circumstances  and  in  a  special  manner,  be  exercised 
by  the  Lord  Chancellor ;  for  if  the  heir  of  the  founder 
cannot  be  discovered  (/?),  or  become  lunatic  (jq),  the 
visitatorial  power,  rather  than  the  corporation  should 
not  be  visited  at  all,  will  result  to  the  Crown.  In  dvil 
corporations  the  King  is  visitor  through  the  Court  of 
King's  Bench ;  for  corporate  bodies  which  respect  the 
public  police  of  the  country  and  the  administration  of 
justice,  are  necessarily  better  regulated  under  the  super- 
intendance  of  a  court  of  law  :  but  as  regards  eleemosy- 
nary corporations  the  King's  visitatorial  power  has  been 
committed  to  the  Lord  Chancellor,  as,  in  matters  of 
charity,  the  more  appropriate  supervisor  (r).  And  the 
mode  of  application  to  the  Lord  Chancellor  in  these  cases 
is  not  by  way  of  information,  but  by  petition  to  the  Great 
Seal  (5). 

With  these  prefatory  remarks  we  proceed  to  the  con- 
sideration of  the  duties  of  trustees  of  charities. 

(n)  1  Ves.  468,  473.  {q)  Attorney- General  v.  Dixie, 

(0)  Id.  469.     .  13  Ves.  519,  see  533. 

(p)  Ex  parte  Wrangham^2  Ves.  (r)  King  v.  St,  Catherine's  HaU, 

jun.    609;    Attorney-General   v«  4  T.  R.  233,  see  244;  and  see 

Earl  of  Clarendon,  17  Ves.  498,  ex  parte   Wrangham,  2  Ves.  jan. 

|ier  Sir  W.  Grant;  Attorney -Gene-  619. 

ral  V.  Black,  11  Ves.  191;   Case         {s)  See  the  cases  cited  in  notes 

of    Queens   College,    Cambridge,  (p)  and  (g). 

Jac«  !• 
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It  is  of  course  imposed  upon  the  trustee,  whether  an 
individual  or  a  corporation,  not  to  convert  the  charity 
fund  to  other  uses  than  according  to  the  intent  of  the 
founder  or  donor ;  as  if  the  gift  be  to  find  a  preacher  in 
Dale,  and  the  trustees  provide  one  in  Sale ;  or  if  it  be  to 
find  a  preacher,  and  the  trustees  apply  it  to  the  poor  or 
to  some  other  purpose  (t)  ;  or  if  the  trust  be  to  repair  a 
chapel,  and  the  rents  be  mixed  up  with  the  poor-rate  for 
parochial  purposes  (u). 

A  chapel  was  granted  to  the  trustees  of  a  school  for 
the  use  and  benefit  of  the  said  school,  and  though  the 
inhabitants  of  the  hamlet  had  been  long  accustomed  to 
attend  divine  service  in  the  chapel,  it  was  held  that,  as 
the  chapel  was  for  the  exclusive  benefit  of  the  school,  the 
trustees  had  no  power  to  apply  the  revenues  of  the  cha^ 
rity  towards  enlarging  the  chapel  for  the  better  accom- 
modation of  the  inhabitants  (x). 

The  trustees  £br  maintaining  a  chapel  had  pulled  down 
the  edifice,  converted  the  burial-ground  to  profane  pur- 
poses, carried  the  bell  to  the  market-place,  put  the  pews 
in  the  parish  church,  and  employed  the  stones  of  the 
chapel  for  repairing  a  bridge.  Sir  T.  Plumer  said,  "  it 
was  an  enormous  breach  of  trust,  and  such  as  could  not 
have  been  expected  in  a  Christian  country ;"  and  directed 
an  inquiry  what  emoluments  had  come  to .  the  hands 
of  the  trustees  on  account  of  the  breach  of  trust,  and 
what  would  be  the  expense  of  restoring  the  chapel  to  the 
state  in  which  it  stood  at  the  time  of  its  destruction  (y). 

(<)  Duke,  116;  and  see  Wiveles-  of  Mansfield^  2  Kuas.  501. 

com  case.  Id.  94.                          '  (y)    Ex  parte   Greenhouse^    1 

(u)  A  Homey 'General  V.  Vivian,  Mad.  92;   rercrsed   on  technical 

1  Russ.  226,  see  237.    .  ground,  1  Bl.  N.  R.  17. 

(ac)  Attorney 'General  v.    Earl 
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A  fund  in  aid  and  relief' of  ''|>oor  citizens  who  often 
were  grievously  burthened  by  the  imposts  and  taxes  of 
the  city/  was  held  not  to  be  applicable  to  the  payment 
of  rates  and  other  expenses  of  the  city  that  would  other* 
wise  have  been  raised  by  public  levies  and  impositions^ 
nor  was  distributable  to  such  of  the  poor  as  received  pa- 
rish  relief ;  for  that  would  be  so  much  in  aid  of  the  rate* 
payers,  but  ought  to  have  been  administered  fcnr  the  ex- 
clusive benefit  of  the  poor,  and  should  therefore  have 
been  confined  to  such  of  the  poor  as  Wjere  not  supported 
by  the  parish  {z). 

If  land  or  money  be  given  for  maintainii^  "  the  wor- 
ship of  God/'  and  nothing  more  be  said,  the  Court  will 
execute  the  trust  in  favour  of  the  estaUished  religion. 
But  if  it  be  clearly  expressed  upon  the  deed  or  will  that 
the  purpose  of  the  settlor  is  to  promote  the  maintenance 
of  dissenting  doctrines,  the  Court,  provided  such  doc- 
trines  be  not  contrary  to  law,  will  execute  the  inten- 
tion {a). 

Where  an  institution  exists  for  the  purpose  of  religions 
worsliip,  and  it  cannot  be  discovered  from  the  instrument 
declaring  the  trust  what  form  or  q>ecies  of  religious  wor- 
ship was  in  the  intention  of  the  settlors,  the  Court  will 
then  inquire  what  has  been  the  usage  of  the  congrega- 
tion ;  and  if  such  usage  do  not  contravene  public  policy, 
will  be  guided  by  it  in  the  administration  of  the  trust. 
But  if  the  purpose  of  the  settlors  appear  clearly  upon 
the  instrument,  the  Court,  in  that  case,  though  the  usage 


(a)  Attorney- General  v.  Corpo-  rally   (2    Russ.  51 — 54,)   is  ex- 

ration  of  Exeter,  2  Russ.  45 ;  S.  C.  tremely  strong  :  id.  qu, 
3  Russ.  395.    Lord  Eldon's  rea-  (a)  Attometf -General  v.  Peer- 

soning  in  favour  of  the  poor  gene-  son^  3  Mer.  409,  per  Lord  Eldon. 
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of  the  congregation  may  have  run  in  a  different  channel, 
cannot  change  the  nature  of  the  original  institution :  it  is 
not  competent  for  the  majority  of  the  con^egation,  oi 
for  the  managers  of  the  property  to  say,  ''We  havd  al- 
tered our  opinions :  the  chapel  in  future'  shall  be  for  the 
benefit  of  persons  of  the  same  persuasion  as  ourselves  (by 

If  the  deed  of  endowment  neither  provide  for  the  suc- 
cession of  trustees  nor  the  election  of  the  minister,  an 
inquiry  will  be  directed  by  the  master,  who,  according  to 
the  nature  of  the  establishment,  are  entitled  to  propose 
trustees,  and  to  elect  the  minister  (c),  and  if  the  elec- 
tion of  the  minister  properly  belong  to  the  congregation, 
the  majority  is  for  that  purpose  the  congregation  (a?). 
The  appointment  of  the  minister  cannot  appertain  to  the 
heir  of  the  surviving  trustee,  who  may  not  be  of  the 
same  persuasion,  but,  it  might  happen,  a  Roman  Catholic 
or  Jew  {e)^ 

If  a  minister  be  in  possession  of  the  meeting-house,  and 
preaching  the  doctrines  that  were  intended  by  the  foun- 
ders, it  is  the  practice  of  the  Court  to  continue  him  until 
the  case  can  be  heard,  whether  he  was  duly  elected  or 
not  (for  the  first  point  is  to  have  the  service  performed), 
and  the  Court  will  pay  him  his  salary  (/). 

It  is  the  policy  of  the  Established  Church  by  giving 
the  minister  an  estate  for  life  in  his  ofiice  to  render  him 
in  some  degree  independent  of  the  congregation,  but  if 
it  be  the  general  usage  amongst  any  particular  class  of 

(6)  S,  C.'Id.  400,  per  eundem;  {d)  Davis  v.  Jenkins^  3V.  &B. 

Foley  V.  Wontner^  2  Jac.  &  Walk.  155 ;  and  see  Leslie  v.  Bimie,  ubi 

247)  per  eundem;  CraigdaUie  v.  supra, 

Aihnan^  1  Dow*s  P.  C.  1.  (c)  Davis  v.  Jenkins,  3  V.  &  B. 

(c)  Davis  V.  Jenkins,  3  V.  &  B.  154. 

151,  see   159;  and  see  Leslie  v.  (f)  Foley  y.  IVontner,  2  Jac.  & 

Bimie,  2  Russ.  114.  Walk.  247,  per  Lord  Eldon. 
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dissenters  to  appoint  their  ministers  for-  limited  {mmds, 
or  to  make  them  remorable  at  plaasaiie,  thougfar  a^  Court 
of  E^[uity  might  not  strug^e  bard  in  «upport'of  «tch  a 
plan,  there  is  no  prineiple  upen  ivhic^  'the^lourt-woirid 
not  be  bound  togive  it  effect  (g)»  .   ,  i    >    -     .m^. 

To  every  corporation  there  bdotogs  of*  ^^om^iNin- right 
the  power  of  establidiing  by-laws  for  the.  goTemmetit  of 
their  own  body,  but  this  privilege  ctnnot  'ahtborlze  die 
enactment  of  any  rules  or  regulations^ that  Wolild"  tehd  46 - 
pervert  or  destroy  the  direetions  of  tibe  ori^nal 'foimder 
and  the  objeets  of  the  charily  (A).  And  so  a  clause  iir  a 
deed  investing  the  trustees,  or  the  major  part  of  'them'> 
with  the  power  of  making  orders  from  time  to  time  upon 
matters  rela^ting  to  a  meeting-house  would  not  enaMe 
them  to  convert  the  meeting-house,  whencftef  tihey 
thought  proper,  into  a  meeting-house  of  a  different  die- 
scription,  and  for  teaching 'different  doctrines  from  thofife' 
of  the  persons  who  founded  it,  and  by  whoiniit  "Wiaa  to-be- 
attended  (»).  i    .'  I  Hi.  . 

The^Court  itself,  in  the  opinion  of  Lord  ElftM'()!:}Md 
SirT.  P}umer(/),  cannot  autihoriae  an  aheattttian^fM^'^' 
the  original  intent,  except  where  b)i  a  literaltiltdfciftMiyiJ'- 
to  the  testator^s  plan  his  general  object  Kmild49i»dtrfStahAi^< 
as  if  the  wi^h  of  the  ftunder  wdl^lo  ^M>Hllk  b(9d^» 
grammar  school,  the  ChandeUor>  though>he>fett  yiailclljf^ 
convinced  that  a  freegri^HiinttlBdibc^y  th^itil^  ti^diliM^' 

(^)  Attorney 'General  v.  Pear-  {k)  Attorney- General  v.  While- 
son,  3  Mer.  402,  403,  per  Lord  '   ley,\i  Yki.  2^  \^AUorn^^iSe. 

Eldon.  ral  v.  Eart  of  MiEnsfteli]  'ilftife. ' 

ill)  Eden  V.  Foster,  2  P.  W.  501.       '    '        '     *         -    V 

327,  resolved.  (J)  Attornejf General  v}  Dian 

(•)  Attorney 'General  v.  Pear-  of  Christchurch,  Jac.  474. 
son,  3  Mer<  411,  per  Lord  Eldon. 
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teaching  the  learned  languages^  could  be  of  little  or  no  use, 
would  yet  be  bouiMl  to  apply  the  revenue  as  the  donor  had 
directed^  aatd  could  not  substitute  a  school  for  teaching 
Enj^ish  and  writing  and  arithioatic.  ''  The  duty  of  the 
Court,"  said  Lord  Eldon, ''  is  to  enforce  the  trusts  as 
they  stand  :  the  foundelr  was  the  judge  how  far  his  insti- 
tutiop  was  likely  to  be  useful  to  the  public  {m)J* 

But  Lwd  Lyndhurst  {fi),  and  Sir  John  LeiEich  {p),  have 
since  held  that  die  Court  had  jurisdiction  to  extend  the 
^plication  of  the  charity  fund  to  purposes  beyond  the 
strict  intention,  provided  such  purposes  were  closely 
connected  with  the  intention;  that  writing  and  arith- 
metic, for  instance,  might  be  well  introduced  into  a 
scheme  for  the  establishment  or  better  regulation  of  a 
free  grammar  school. 

It  is  clear  that  the  charity  funds  cannot  be  diverted 
into  a  toiaUy  different  channel  without  the  authority  of 
an  act  of  Parliament ;  and  before  applying  to  the  legis- 
lature the  trustees  must  be  careful  to  procure  the  sanction 
of  the  Court  of  Chancery  ;  for  if  they  take  such  a  step 
upon  the  mere  suggestion  of  their  own  minds,  and  fail  in 
obtaining  the  contenqplated.  act,  they  will  not  be  al- 
lowed the  costs  and  expenses  incurred  in  the  proceed- 
ing (p)  ;  but  if  the  application  to  Parliament  be  attended 
with  success,  the  trustees  will  then  be  allowed  their  costs 
though  the  sanction  of  the  Lord  Chancellor  was  not  pre- 
viously obtained,  for  the  Court  cannot  with  propriety 

(m)  AUome^-OeneriU  v.  Earl  2  M.  &  K.  342  ;  Attorney-Gene- 

of  Man»field,  3  Rais.  621.  ral  v.  Gascoigne,  Id.  652. 

(n)  Aitomeif-Genermlw.Haber-  (p)  Attorney-General  v.  Earl 

dashers'  Company ,  3  Russ.  530.  of  Mansfield,  2  Russ.  519,  per 

(o)  Attorney-General  v.  Dixies  Lord  Eldon. 

DD 
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pronounce  those  measures  to  be  imprudent  which  the 
legislature  itself  has  enacted  as  prudent  (9). 

But  the  management  of  the  trust  may  cantraTene  the 
letter  of  the  founder's  wiU>  and  yet^  on  a  fiivomraUe  con- 
struction^ be  found  conformaUe  to  l^e  real  intention. 
Thus  where  trustees  were  directed  to  apply  l^e  rents 
''towards  the  necessary  finding  a  master,  and  fw  the 
pains  of  such  master/'  and  the  trustees  applied  part  of 
the  revenue  towards  rebuilding  and  repairing  the  school- 
room and  schoolhouse,  it  was  held  to  be  a  good  pur- 
suance of  the  trust,  because  a  schoolroom  and  house  were 
necessary,  and  if  these  were  not  provided  by  the  trustees, 
they  must  have  been  provided  by  the  master  himself, 
and  so  it  was  in  effect  applied  for  the  pains  of  the  ma^ 
ter(r). 

So  an  estate  had  be^n  given  to  trustees  for  the  repair 
of  a  church  and  chapel  of  ease  thereto  belonging,  and, 
the  parish  having  taken  down  the  chapel  to  erect  a  new 
one  on  a  different  site,  it  was  determined  the  trustees  had 
not  exceeded  the  line  of  their  duty  in  expending  the  ac- 
cumulated rents  upon  the  rebuilding  of  the  chapel ;  but 
it  was  held  the  rents  only,  and  not  the  carpm  of  the 
estate,  coidd  be  so  applied;  and  the  Court  had  great 
doubts  whether  any  thing  could  be  laid  out  upQO  the 
Jitting-up  of  the  chapel  {s). 

And  where  the  direction  ef  the  founder  was  thiit  the 
master  of  a  sdiool  should  receive  ^OL  a*year,  and  the 
usher  30/.,  and  the  trustees  had  raised  the  salaries  r^qnec- 


(9)  lb.  per  eundem*  («)  Atleifnmf^Gewfel  ¥•  Ayt- 

(r)  AUome^-Oenerai  v«  Mayor     ter,  1  Anst.  116. 
of  Stamfordt  2  Sw.  592. 
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tirely  to  80/.  and  OOiI.,  as  the  will  did  not  oontain  any 
prohilntion  against  increasing  the  salaries,  and  it  could 
not  be  supposed  that  the  trustees  were  not  under  any 
circumstanoes  to  alter  the  amount,  the  Court  refused  to 
compel  the  trustees  to  refund  the  augmentations  (0- 

And,  i«ee  fi^Mg,  if  a  fund  be  given,  not  for  purposes  of 
individual  benefit,  but  for  the  discharge  of  certain  duties, 
as  for  the  support  of  a  schoolnnaster,  and  the  fund  in* 
crease  to  such  an  extent  as  to  yield  more  than  a  rea- 
sonable compensation  for  the  duties  to  be  performed,  the 
Court  will  not  allow  the  surplus  to  be  expended  unne- 
cessarily, but  will  (Nrder  it  to  be  applied  for  the  promo- 
tion of  some  other  charitable  purpose  (u). 

Legacies  had  been  left  by  several  different  testators 
(between  the  years  1545  and  1666)  fc»r  the  purpose  of 
being  lent  out  in  sums  varying  from  51.  to  200/.  without 
interest,  and  Sy:  J.  Leach  was  of  opnion,  that,  regard 
being  had  to  the  alteration  in  Ae  value  of  money,  it  was 
not  inconsistent  with  the  intention  of  the  testators  to 
raise  the  loans  to  sums  varying  from  100/.  to  500/.  (x). 

It  needs  scarcely  be  remarked  that  a  trustee  would  be 
guilfy  of  a  gross  breach  of  trust,  should  he  keep  the  cha- 
rity Ibnd  in  his  hands,  and  not  apply  it,  as  it  becomes 
payable,  to  the  objects  of  the  trust  (y). 

It  is  a  general  rule,  that  trustees  of  charities  have  no 
authority  to  make  an  absolute  disposition  of  the  charity 
estate :  they  could  not,  for  instance,  part  with  lands  to 
a  purchaser,  and  substitute  instead  the  reservation  of  a 

(i)  Attorney  •General  v»  Dean  of  376,  see  394. 
ChristcHurchf  2  Russ.  321.  (x)  Attorney- General  v.  Mer- 

(ii)  Attomey'General  ▼•  Master  cers*  Company^  2  M.  &  K.  054. 
of  Brentwood  School,  1  M.  &  K.         (y)  Duke,  116. 
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rentXz).  Aad  as  the  trustees  majr  not  aliene  absolutely, 
SO: they  may  not  acoompli^  the  same  end r indirectly  by 
demising  for  long  temis  as  for  999  yean  (a)y:or  for  terras 
of  ordinary  duration  with  covenants  for  t  perpetual  re^ 
newal  (i).  ,..,... 

But  there  is  no  positive  rule  that  in ,  ii&.  instance  ^hldl 
an  absolute  disposition  be  madey  for  .then  tibe^  Co4|rt  iiwlf 
could  not  authorize  such  an  act — ^a  jurisdi^ioa  which^iit 
is  acknowledged,  has  frequently  been  exercised :  ,the  true 
principle  is,  that  an  absolute  disppsition  is  then  only  to 
be  considered  a  breach  of  trust  when  the  proceeding  is 
inconsistent  with  a  provident  administration  of  the  eatate 
for  the  benefit  of  the  charity  (c).  A  house  which  had 
formerly  produced  a  large  income  by  b^ng  let  in  apart- 
ments had  afterwards  fallen  into  a  state  of  dilapidation 
and  become  unprgductive :  the  charity  had  no  funds  to 
rebuild,  but  the  materials  and  site  were  of  considerable 
value.  The  Master  having  reported  that  it  would  be  for 
the  advantage  of  the  charity  to  dispose  of  the  houset  Sor 
W,  Grant,  on  the  authority  of  a  precedent  which  was 
produced  to  him,  directed  a  sale  {d). 
.  Governors  of  charities  cannot  grant  leases  to  or  in 
trust  for  one  of  themselves,  for  no  trustee  can  be  a  te- 
nant, and  the  court  will  charge  him  with  an  occupsition 
rack-rent  («)•    So  a  lease  should  not  contain  any  co- 

(ss)  BlackHon    v.     Hernnf^rth  (c)  Attameff-GenfrtU  v^  War- 

Hospital,  Duke,  49;  and  see  At-  ren,  2  Sw.  302;  S.  C.  Wili.  411. 

torney-General  v.  BuUer^  Jac.  412.  (d)  Anon,  case,  cited  S.  C.  2  Sw. 

(a)  Attomey-Oeneral  v.  Green,  ZOO,  302. 


6  Ves.  452.  {e)  Attorney-General  v. 

(6)  LydiaU  v.  Foach,  2  Vern.  13  Yes.  519,  see  534;  Attorney- 

410;  Attorney-General  v.  Brooke,  General  v.  Earl  of  Clarendon,  ,17 

18  Ves.  326.  Ves.  491,  see  500. 
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venant  for  the  pritate  advantage  of  the  trustees : 
where  a  corporation  directed  the  insertion  of  a  cove- 
nant that  the  lessee  should  grind  at  .the  corporation 
null^  in  a  suit  for  the  establishment  of  the  charity  the 
corporation  was,  for  this  instance  of  misbehaviour,  dis- 
allowed tihieir  costs  (/). 

Where  trustees  have  a  power  given  to  them  in  general 
terms  to  grant  leases,  it  is  said  they  may  take  fines  or 
reserve  rents  as,  according  to  the  circumstances  of  the 
case,  may  be  most  beneficial  to  the  charity  {g). 

In  granting  leases  of  charity  lands,  the  two  principal 
points  to  be  attended  to  are,  first,  that  the  lease  be  for  an 
adequate  consideration,  and,  secondly,  that  it  be  for  a 
proper  and  reasonable  term.  Where  either  of  these  ingre- 
dients is  wanting,  the  Court  will  interfere  and  order  the 
lease  to  be  cancelled,  and  with  the  lease  will  also  cancel 
the  covenants  (A). 

First,  the  lease  may  be  annulled  on  the  mere  ground 
•of  undervalue  (t) ;  but  it  must  be  an  undervalue  satisfac- 
torily proved  and  considerable  in  amount:  it  is  not 
enough  to  show  that  a  little  more  might  have  been  got 
for  the  estate  than  has  been  actually  obtained  :  still  less 
is  it  sufficient  to  infer  the  under-letting  from  the  value 
of  the  property  at  some  subsequent  period  (A). 


(/)  Attorney-General  v.  Mayor 
of  Stamford,  2  Sw.  592,  593. 

(5)  Id.  592. 

(h)  AUomey-Oeneral  v,  Mor- 
gan, 2  Ru88.  306. 

(0  East  V.  Ryal,  2  P.  W.  284; 
Attomey-General  v.  Lord  Gower, 
9  Mod.  224,  see  229 ;  Attorney- 
General  V.  Magtooodf  18  Yes. 
315;  Attorney-General  v.  Dixte, 


13  Ves.  519;  Poor  of  Yervel  v. 
Sutton,  Duke,  43 ;  EUham  Parish 
V.  fVarreyn,  Duke,  67 ;  Wright  v. 
Newport  Pond  iScAoo/,  Duke,  46; 
Rowe  V.  Almsmen  of  Tavistock, 
Duke,  42 ;  Crouch  v.  Citizens  of 
Worcester,  Duke,  33. 

(k)  Attorney-General  v.  Cross, 
3  Mer.  541,  |;er  Sir  W.  Grant 
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Even  where  it  was  ordained  at  the  creaticm  of  the 
trusty  that  no  lease  should  be  made  for  above  twentj^me 
years,  and  the  rent  should  not  be  raUed,  it  was  held  d» 
trustee  would  not  be  justified  in  granting  leases  from 
time  to  time  at  no  more  than  the  original  reservation. 
Lord  Cowper  said,  "  That  the  rent  should  not  be  raised 
was  a  constitution  just  and  diaritable  fcr  tiie  encourage- 
ment of  the  tenant  to  improve  the  estate,  and  he  ov^iht 
to  find  a  benefit  by  it ;  and  the  hospital  also  would  find 
an  advantage  in  having  the  rent  well  secured  by  an 
estate  of  greater  value,  and  consequently  paid ;  but  the 
rule  or  constitution  was  not  to  be  followed  according  to 
the  letter  that  no  more  rent  was  to  be  taken  tlmn  what 
was  at  first  reserved,  but  as  the  times  altered  and  the 
price  of  provisions,  &c  increased,  so  the  rent  on^t  to 
be  raised  in  proportion  (/).•* 

But,  in  considering  the  question  of  value  it  must  be 
remembered  tiiat  the  case  of  a  charity  estate  is  one  in 
which,  of  all  others,  tiie  sectoity  of  the  rent  is  the  first 
point  to  be  regarded,  and  th^efore  tiie  inadequacy  of  the 
amount  reserved  is  less  a  badge  of  fraud  in  thb  than  it 
would  be  in  almost  any  other  instance  (m).  And  Loid 
Eldon  desired  it  might  not  be  considered  to  be  his  opi- 
nion that  a  tenant  who  had  got  a  lease  of  charity  lands 
at  too  low  a  rate  with  reference  to  the  actual  value  was 
therefore  to  be  turned  out,  if  it  appeared  he  had  himself 
acted  fairly  and  honestly.  The  only  ground  for  so  deal- 
ing with  him  would  be  some  evidence  or  presumption  of 
collusion  or  corruption  of  motive :  if,  for  instance,  the 

(J)  Watson  T.  Hinsworth  Hospi-  Cambridjfe^  Jac.  SSI. 

tali  2  Vern.  596;  and  see  Lydiatt  (m)  Ex  parte  Skm%er,  2  Ifer. 

V.  Fhaeh,  Id.  410;  Attomey-Oe-  457,  per  Lord  Eldon. 
neral  v.  Master  of  Catherine  HaU^ 
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leDant  happened  to  be  a  relation  of  the  truaiee  that  was 
a  circumstance  to  create  suspicion  (n). 

When  leases  are  set  aside  for  undervalue^  and  the 
Coijft  awarda  a  fiompensatian  to  the  chfurityj  the  burthen 
will  fall  upoQ  the  trustees  or  the  tenant  according  to 
the  ciraumstances  of  the  transaction  (0). 

2.  The  lease  may  be  invalidated  on  the  ground  of  the 
unreasonable  extent  of  the  term* 

The  duration  of  the  lease  should  be  such  only  as  is 
consistent  with  the  fair  and  provident  management  of 
the  estate  (p).  It  would^  therefore^  be  a  direct  violation 
of  duty  to  grant  a  lease  for  1000  years  (jq),  not  only  on 
the  grpnnd  before  noticed  that  such  a  demise  would  in 
eflfect  be  an  absolute  alienation^  but  also  on  the  principle 
that  no  private  proprietor  would  choose  to  debar  himself 
from  profiting  by  the  progressive  improvement  of  the 
jNToperty*  Sir  Thomas  Plumer  observed, ''  It  is  impossible 
to  deny  that  such  a  lease  is  a  decisive  breach  of  trust.  The 
compensation  which  the  trustees  receive  may  be  adequate 
at  the  date  of  the  contract,  but  they  are  precluded  for 
1000  years  from  any  advantage  of  increased  value.  It 
is  true  they  are  secured  from  dinUnution,  and  in  some  in- 
stances to  guard  against  fluctuation  may  be  as  much 


(»)  Ex  parte  Skinner,  3  Mcr. 

457- 

(0)  Duke»  116;  Poor  of  Yervel 
y.  Sutton,  Id.45 ;  Attomey-General 
V.  Mayor  of  Stamford,  2  Sw.  592, 
per  cur,;  and  see  Attomey-Gene- 
rtd  V.  Dixie,  13  Ves,  540;  Rowe 
V.  Ahnsmen  of  Tavistock,  Duke, 
42. 

{p)  See   Attorney 'General    v. 


Owen,  10  Ves.  560;  Attorney- 
General  v.  Brooke,  18  Ves.  326; 
AUomey-General  v.  Griffith,  13 
Ves.  575. 

{q)  Attorney 'General  v.  Green, 
6  Ves.  452;  Attorney-General  v. 
Cross,  3  Mer.  540;  Attorney- 
General  V.  Dixie,  13  Ves.  531; 
Attorney-General  v.  Brooke,  18 
Ves.  326. 
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4he  mterert'^rpBefpBrty'as  the*  other;  4)iit  thofc^^wcmld  be 
^{m»answ6nyto>iiU  ^ftOM^^in'^lxkk  the  tnx^^^ 
<4h  £diMatttt»«'ai' a' fixed  rent.     It  is  not' ftMini^  for 
tmbt^es^ftof  dh^tst^  thenftelves  ol  43ie  ^  poi/rer  of  pmAtiiig 
>iiyf  bhftdgdi^  hniUcC  ^   The  progress  of  ^evento^aiid  the 
depwctation  pi  weney  hare  shewn  die  fanprovldeiice  cf 
Baish- kgteemBkt^.    At  the  same  time/'  contlnfied  his 
>  HcffiKir^  ''^4t  i»  jwt  to  saj^  that  thene  princi^es  seem*  not 
^ tt^ >hai^ %aen  acted  upon  at  soearly'a  period a8l670. 
^\Fht]:ie  is  no  ease  produced  in  which  mere  impro^dence^ 
'inferred  -solely  from  the  extent  of  the  tenn,  Was  hdd 
siiiSeient  to  rescind  the  transaction.    In  many  cmselb  in 
'Duke's  coHectiM  tfae  Court  acted  an  inadequacy  of  yalue, 
in  none  on  mere  extent  of  term  (r).     Where  the  aliena- 
tion appeared  at  the  time  to  be  a  provident  adininistra* 
tibn,  the  prospective  possibility  that  it  might  become  in- 
''  adequate  does  not  appear^  at  that  period,  to  have  had 
the  effect  which  it  does  at  present  (s)" 

Husbandry  or  farm  leases  should  be  granted  for  a  term 
certain  not  exceeding  twenty-one  years  (t).  But  neither 
is  this  rule  to  be  taken  as  absolutely  inflexible ;  but  wh^e 
the  alienation  is  for  any  longer  period,  as  for  ninety-nine 
years,  the' Court  would  put  it  upon  those  who  are  deal- 
ing for  and  ixntk  the  charity  estate  to  shew  the  reason- 
ableness of  such  a  transaction,  for  primd  facie  it  is  un- 


(i*)  But  see  Poor  of  Yervelv. 
Snilfion,  Diike,  43,  resolntion  2; 
Rofve  V.  Almsmen  of  Tavistock^ 
Id.  42 ;  Wright  v.  Newport  Pond 
School,  Id.  46;  Crouch  y.  Citizens 
of  Worcester^  Id.  33. 

(«)  Attom^'General  v.  War^ 
ren,  2  Sw.  304. 


(0  See  AUomey^General  v. 
Owen,  10  Ves.  560;  AUarmey' 
General  v.  Backhouse,  17  Ves. 
291;  Rowe  v.  Almsmen  of  Ta- 
vistock, Duke,  42 ;  Wright  v.  New- 
port Pond  School,  Id.  46;  Poor  of 
Yervel  v.  Sutton,  Id.  43,  resol.  2. 
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Teasenable;  Tkere^  is  no  instance  of  a  power  in  a  niar- 
tiage  settlement  to' lease  for  mn^y-nine  years,  except 
with  r^rence  to  very  particular  circumstuiceB :  the 
ordittarythufibaMbry  lease  is  for  twenty<^ne  years  (i^). 

In  AU^rmy-^eHeral  v.  Cross  (x)  the  trustees  had  been 
in  the  habit  of  granting  leases  for  ninety-nine  years  de- 
terminabie  an  Iwes  in  consideration  of  fines  and  the  re- 
servation 4)f  a  small  rent,  a  mode  of  letting  very  general 
in  the  county  where  the  lands  were  situate,  md  one  which 
it  was  proved  had  been-  adopted  by  the  founder  himself. 
On  a-  bill  filed  to  set  aside  such  a  lease.  Sir  W»  Grant  said, 
^'  It  IS  very  difficult  to  lay  down  any  abstract  proposition 
as  to  the  propriety  or  impropriety  of  leasing  charity 
estates  in  the  manner  complained  of.  Such  a  mode  of 
letting,  generally  objectionable,  may  under  particular 
drcumstanees  be  the  most  beneficial  that  can  be  adopted. 
With  respect  to  a  charity  indeed,  the  reason  against  it  is 
stronger  than  as  to  private  estates,  because  the  purposes 
of  the  charity  may  be  suffered  to  languish  during  the  in- 
tervals between  the  leases ;  but  still  even  as  to  charity 
estates  it  is  impossible  to  lay  down  any  general  rule. 
Though  the  expediency  of  letting  charity  estates  in  this 
manner  may  be .  more  or  less  questionable  according  to 
the  nature  of  the  charity  and  the  circumstances  and 
situation  of  the  estate,  I  am  not  aware  of  any  principle  or 
authority  on  which  it  can  be  held  that  such  a  lease  is  on 
the  very  face  of  it  a  breach  of  trust.  The  legislature  has 
both  in  enabling  and  disabling  statutes  considered  leases 

(«)  Aiicmeff'General  v.  Otoen^  Attomey^General  v.  Brooke^  18 

10  Yes.   560|  per  Lord   Eldon;  Ves.    326;    Attorney 'General  v. 

and  see  AUorney-General  v.  Grif'  Lord  Hotham,  T.  &  R.  216. 

fith^  13  Ves.  575 ;  Attorney' Gene-  (x)  3  Mer.  524. 
ral  V.  Backhouse,  17  Ves.  291; 
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for  three  ]ive$  as  on  a  footing  with  leases  for  twenty-one 
yean  absolute.  So  hare  the  founders  of  charities  who 
prohibited  the  letting  on  lease  for  more  than  three  lives 
or  twenty^'one  years.  Supposing^  howerer,  that  where 
dwrity  estates  have  been  letten  for  twenty-one  years  it 
would  be  considered  as  improper  to  substitute  a  letting 
for  liv.es»  it  does  not  follow  that  we  can  impute  abuse  to 
a  Hwre  adherence  to  the  ancient  and  uniform  mode  of 
letting^  especially  when  it  is  a  mode  usual  in  the  district 
in  which  the  estates  are  situilte.  In  laying  down  pro- 
spective rules  for  the  regulation  of  a  charity,  it  may  be 
veary  fit  to  consider  which  mode  is  beftt  calculated  to  an- 
swer the  particular  purposes  of  such  charity ;  but  to  set 
aside  such  a  lease  already  existing  it  is  not  enough  to 
say  that  the  mode  of  letting  is  not  the  best  that  mi^t 
be  pr^sicribed,  because  on  such  a  point  there  may  be  a 
great  difference  of  opinion  among  the  most  experienced ; 
but  you  must  shew  the  mode  is  so  positively  bad, 
that  no  persons  meaning  foirly  to  discharge  their  trust 
would  have  resorted  to  it  This  may  be  said  of  a  lease 
for  a  long  term  of  years  absolute  at  a  stationary  r^it, 
because  no  man  of  a  reasonable  degree  of  providence 
would  so  let  his  own  estate ;  but  many  landowners  do 
still  let  their  estate  upon  leases  for  lives>  and  formerly  the 
general  usage  of  this  county  was  to  let  in  this  manntf  •" 
And  upon  these  grounds  his  Honor  dismissed  the  bill, 
and  allowed  the  trustees  their  costs  out  of  the  diarity 
estate. 

And  in  a  late  case,  where  charity  lands  had  for  200 
years  been  let  for  lives  upon  a  fine  or  foregift  at  a  small 
reserved  rent.  Lord  Langdale  said  there  was  no  principle 
that  a  lease  of  a  charitable  estate  for  lives  was,  on  the 
face  of  it,  a  breach  of  trust ;  and  as  tbere  appeared  no 
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Other  ground  of  invalidating  the  leases^  be  would  not  set 
them  aside  (y). 

Building  leases  should  be  for  a  term  not  exceeding 
sixty  or  ninety  years  (z).  If  granted  for  a  longer  period, 
it  would  be  thrown  upon  the  parties  to  Aktm  the  rea- 
sonableness of  the  prolonged  term  from  the  particular 
circumstances  of  the  case. 

What  has  been  said  as  to  the  proper  duration  of  leases 
is  of  course  only  applicable  where  the  founder  himself 
has  not  otherwise  given  directions,  for  in  all  cases  the 
will  of  the  founder,  where  explicit,  must  be  strictly  fol- 
lowed, and  even  the  Court  itself  cannot  sanction  a  de- 
viation ;  as  if  the  terms  of  the  endowment  be  that  the 
charity  estates  shall  be  let  for  twenty-one  years,  the 
Court,  though  the  Master  might  certify  that  leases  of 
ninety-nine  years  would  be  more  beneficial,  could  not 
make  an  order  to  that  effect  The  charity  cannot  be  ad- 
ministered against  the  founder's  intent  without  the  autho- 
rity of  an  express  act  of  Parliament  (a). 

(y)  AUometf'Oenertd^,  Crookf  nerai  v.  Baekk&uie^  17  Ve8«  291. 
1  Keene,  121,  see  126,  (a)  Attorney' General  v.  Mayar 

(z)    See    Attorney  ^General   v.  of  Rochester  ^  2  Sim.  34. 
Owen^  10  Ves.  560;  Attomey-Ge- 
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OF  THB  P0WEE8.0F  TRUSTBE8. 


X.  HE  powers  of  trustees  are  either  general  or  tpenad  : 
the  former,  such  .as  by  constmction  of  law  are-  ioeifieiit 
tp'the  office  of  trustee ;  .the  latt^,  suoh  as  ace  ooiiima- 
nicated  by  the  settlor  himself  by  an  express  [^viso  in  the 
instniment  creating  the  trust. 


.11. 


1  li  Of  gaiieral  powers. , 

• ,  Jn  a  court  of  law  the  trustee  as  the  abodute  .proprie* 
tor  may  of  course  exercise  all  such  powers  as- die  legal 
ownership  confers ;  but  in  equity  the  cestui,  que '  trust  is 
the  absolute  owner^  and  the  question  we  ha¥e  to'  coasider 
HI  tiiis/plaite  is,  how  far  the  trustee. aoay  dealwidi  ihe 
ealateiwiAaut  rendering  himself  responsible  in  <flibjSlf!iM 
of  a  court  of  equity.  u  -  *\   v. 

^  1  i  With vrefarenoe  to  the  simpk  trast; laaljie'tmsteai  is  a 
nlsre  ^^slve  deporabary,  he  can  Baither  tsfaa^atEy  paili-of 
the  profits,  nor,  except  in  defence  or  protectioni  oC -the 
e^tatfii  <iwii  esercise  any  dominion  or  jQQntrol  qikt  the 
ewrpmi  ^  In  4Uev  spdcia/ trust  the  authority  of  thetitastee 
is  equally. limited,  except  so  far  as  the  execiitiqn  of  the 
trast  itsejfrinay  ii^ve^t  Kim  wit^  a.  gro|>ri^|;ary  power. 
But>t)|e.<llitiQs;thus  prescribed  to  him  the  trustee  is  bound 
strictly  to  pursue  without  swerving  to  the  right  hand 
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or  to  the  left ;  as  if  money  be  given  to  be  laid  but  in  a 
purchase  of  lands,  he  would  not  be  justified  in  expend- 
ing part'  on  a  purchase  and  applying  the  residue  upon 
repairs  and  improvements  (a). 

But,  under  particular' ciinc^msUf^ice»,  the  trustee  is  held 
capable  of  exercising  the  discretionary  powers  of  the 
band  fide  proprietor ;  for  the  trust  estate  itself  might 
otherwise  be  injuriously  affected.  The  necessity  of  the 
moment  may  demand  an  immediate  decision,  while'  the 
sanction  of  the  parties  who  are  beneficially  interested 
cannot  be  procured  without  great  inconvenience, 
where  the  cestuis  que  trust  are  a  numerous  dassy  olr'p 
haps  cannot  be  obtained  at  all,  as  where  the  cethnsi  que 
trust  are-  under  disability,  or  not  yet  in  existence.  The 
alternative  of  instituting  a  suit  for  the  mere  pmpolfte  of 
consulting  the  Court  would,  always  be  attended  with'  ctMh 
siderable  expense,  and,  it  may  be,  an  expense  wholly  dis- 
proportioned  to  the  importance  of  the  occasion.  *  It  is 
evidently  in  furtherance  of  the  cestui  que  trusts  own  in- 
terest, that,  where  the  circumstances  of  the  case  re^ 
quire  it,  the  trustee  should  be  at  liberty  to  exercise  'a 
reasonable  discretionary  power. 

Upon  these  grounds  it  is  a  rule  of  equity,  that  what  is 
compeUable  by  suit  is  equally  valid  if  done  by  the  trustee 
teUhofut  suit  (6). 

Thus  an  executor  may  appropriate  a  legacy,  where  the 
appropriation  is  such  as  the  Court  itself  would  have  di- 
rected (c). 

(a)  Bostoek  v.  Blakeney^  2  B.  2  Ed.  158,  per  Lord  NorthingtoA ; 

C.  C.  653.  Terry  v.  Terry ^  Gilb.  1 1,  per  Lor^ 

(p)  Lee  y.  Brown,  4  Yes.  369,  Cowper. 

per  cur, ;  Earl  of  Bath  v.  Brad'  (e)   Hutcheson  v.  Hammond,  3 

ford,  2  Yes.  590,  per  Lord  Hard-  B.  C.  C.  128,  see  145,  148;  and 

wicke ;  Cook  v.  Parsons,  Pr.  Ch.  see  Cooper  y.  Douglas,  2  B.  C.  C. 

185,  pereur.;  Inwoody.  Twyne,  231. 
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So,  irhere  a  legacy  is  left  to  «n  infont^  and  the  Court, 
upon  applicatioD,  would  from  the  inabtUty  of  the  parent 
to  m[^rt  his  child  oirder  maint^ianoe  out  of  the  m^ 
terest,  the  trustee,  should  he  make  adTanoea  for  tkafc  pw^ 
pose  without  suit,  would  be  allowed  them  hi  luaaoeQuiit(iO. 
In  the  case  of  Andrems  ▼.  Pafiitigttm{e)  Lord  Tluitlaw 
reiyised  to  indemnify  the  trustee ;  but  the  authority  of 
that  decision*  has  been  repeatedly  denied,  and  may  he 
considered  MoyermledC/). 

Where  the  amount  of  the  legacy  is  inconsiderafaie,  as 
100/.,  the  Court  would,  in  the  absence  of  other  means, 
direct  maiatenance  to  the  diild  out  of  the  prine^ml 
itself  (g):  the  executor,  therefore,  who,  under  sinnhur 
circumstances,  but  without  the  euthwity  of  the  Cont, 
broke  in  upon  the  capital,  would  not  be  liable,  on  tlie 
eeshn  que  trusts  coming  of  age,  to  account  for  the  ex*- 
petiditure  (A).  Howe?er>  where  the  legacy  was  not  more 
than  300/.,  Shr  W.  Grant  deteymined  that  tiie  traalee 
had  exceeded. his  duty,  and  said  his  impremM  was,  that 
the  rule  had  been  never  to  permit  trustees  of  their  own 
authority  to  bieak  in  upon  the  capital  (») ;  but  the  case 
of  Barlow  y.  Grant,  which  is  dearly  to  the  eootrary, 
nrast  have  escaped  his  Honor^a  recoUeotion.  In  Switmaok 
V.  Crisp  (/),  where  the  legacy  waa  200/.  to  beiKifUbd 
amongst  three  children,  the  executrix,  who  waa  the 
mother,  was  not  allowed  tM  sums  whioh  she  had  paid 

■ 

{i)Si8aonr.Shaw,9Y9B.mS.  Bi»  577;  egs  pwrU  Su^lU.^; 

(e)  3  B.  C.  C.  60.  in  re  Mary  England^    IcU  499; 

(/)  See  Sisson  y.  Sh<mB,  9  Yes.  Harveg  v.  Harvey^  2  P.  W.  21. 
288 ;  Maberly  v.  Turton,  14  Yes.         (A)  Barhw  ▼.  Grant^  X  Ycxn. 

499;  ltfi9  V.  Brown^  4  Yes.  dQ9;  2&6.    ' 

e«  parte  Darlington,  1  B.  &  B.         (t)  Walk^v.  WethereU^6  Yen. 

241.  473, 

(si)  Ex  parte  Green,  IJ.  &  W.         (»  Freem.  78* 
2534  ^'  fMi^  ChamberSf  I  R.  8i 
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out  of  the  principal ;  but  the  ground  of  the  decision 
was  the  notion,  since  overruled,  that  the  executrix, 
though  she  had  married  again,  was  under  a  legal  ebli^ 
gation,  as  mother,  to  provide  a  maintaumce  for  her 
childr^  (k).  Where  the  legacy  is  considerable,  as 
1,00(ML  to  the  like,  as  the  Court  itself  would  not  ordef 
die  application  of  part  of  the  principal,  the  trustee 
would  not  be  justified  in  exceeding  of  his  own  aulbority 
the  amount  of  the  interest  (/). 

A  part  of  the  capital  may  be  sunk  by  a  trustee  with- 
out the  direction  of  the  Court  for  the  (tdvanoement  of  a 
child,  where  the  same  sums  if  expended  &>rfnaint€naB€0, 
would  not  have  been  allowed  (m). 

In  Smee  v.  Martin  (n)  a  testator  gave  100/.  to  A.  B. 
*'  not  to  be  paid  until  he  came  of  age,  and  in  the  mean 
time  5/.  per  annum  to  be  allowed  out  of  the  testator's 
estate  for  his  maintenance.''  The  executrix,  who  was  his 
mother,  had  expended  in  binding  him  apprentice,  fitting 
him  out  for  India,  and  other  necessaries,  more  than  100/., 
and  the  Court  decreed  the  payment  of  the  legacy  in  full 
without  any  deduction  for  the  disbursements.  <^  The 
mother,"  it  was  said,  '^  ought  by  nature  to  provide  for 
the  maintenance  and  education  of  her  own  son ;  besides, 
it  appeared  plainly  the  intention  of  the  testator  that  the 
100/. -should  not  be  touched  until  A.  B*  came  of  age,  for 
tihere  was  a  yearly  allowance  in  the  meantime  of  5/.,  and  it 
was  at  hor  peril  that  she  exceeded  that."  The  case  there- 
fore does  not  militate  with  the  general  rule,  but  was  de- 

(h)  Mmin^lg  V.  Cr^oheh  IB.  SB. C.  C.  178. 

C.  C.  268.  (m)  Swinnoek  v.  (7mp»  Freera. 

(f)  Barlow  v.   Gr^nt^  1  Vein.  78;  and  See  ex  parte  M*Key,  1 

255,  per  Lord  duildford;  Davies  B.  &  B.  405. 

V.  Auiien,  1  Ves.  jun.  247;  S,  C,  (n)  Banb.  136. 
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tennined  upon  the  particular  circumstances,  that  the 
executrix^  as  mother,  was  herself  liable  for  the  mainte- 
nance of  the  child,  and  that  the  expenditure  of  part  of 
the  capital  was  against  the  clear  intention  of  the  testator. 

But  a  trustee  cannot  apply  part  of  the  principal  to- 
wards the  advancement  of  the  child  where  the  legacy  is 
subject  to  a  limitation  over  in  favour  of  a  stranger,  for  in 
such  a  case  the  Court  itself  would  not  be  authorized  to 
make  an  order  to  that  efipect. 

Thus  in  Lee  v.  Brawn  (o),  where  a  testatrix  gave  100/. 
to  trustees  upon  trust  to  apply  the  produce  to  the  main* 
tenance  and  education  of  A.  B.,  and  when  he  should  at- 
tain twenty-one  to  transfer  to  him  the  capital,  but  in 
case  he  died  under  that  age  the  testatrix  gave  the  legacy 
to  his  brother  and  sister  equally.  Lord  Alvanley  said, 
"  It  certainly  was  not  competent  under  this  trust  to  the 
executor,  nor  could  he,  if  he  had  appUed,  have  obtained 
permission  from  this  Court,  to  advance  any  part  of  the 
capital  of  the  legacy  in  putting  the  child  out  in  the  world ; 
for  if  it  had  been  mch  a  case  that  the  Court  would  haioe 
authorized  the  act  that  was  done,  I  desire  to  he  understood 
that  it  would  he  considered  as  properly  done  ;for  the  prin- 
ciple is  now  established,  that  if  an  executor  does  mithaui 
application  what  the  Court  would  have  approved,  he  shall 
not  he  called  to  account  and  forced  to  undo  that  merely 
because  it  was  done  without  application  {p)" 

But  where  legacies  were  given  to  children  payable  at 
twenty-one  or  marriage,  with  a  limitiAioii  oyer  on  the 
death  of  any  child  before  attaining  twenty-one  or  mar- 
riage, not  in  favour  of  a  stranger,  but  for  the  benefit  of 
such  of  the  children  as  should  attain  twenty-one  or  marry, 
a  trustee,  who  had  paid  a  premium  on  the  apprenticeship 

(o)  4  Ves.  362.  (p)  Id.  369. 
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of  a  child,  who  died  under  twenty-one,  was  allowed  it  by 
the  Court  (q).  The  case  turned  upon  the  same  principle 
as  where  a  legacy  is  given  to  a  class,  all  or  some  of  whom 
must  take  the  fund  absolutely,  when,  as  all  have  an  equal 
chance  of  survivorship,  the  individuals  of  the  class  will  be 
ordered  maintenance  even  before  their  shares  in  the  fund 
have  become  actually  vested  (r). 

The  rule,  that  what  is  compellable  by  suit  is  equally 
valid  if  done  without  suit,  must  be  received  with  this 
qualification,  that  if  a  suit  has  been  already  instituted  for 
the  execution  of  the  trust,  that  takes  the  administration  out 
of  the  hands  of  the  trustee  and  transfers  it  to  the  Court : 
thie  original  power  of  the  trustee  is  from  that  moment 
paralyzed,  and  the  authority  of  the  Court  must  sanction 
every  subsequent  proceeding  (s). 

A  trustee,  under  circumstances,  may  release  or  com- 
pound a  debt  Thus,  where  the  tenant  of  part  of  the 
trust  estate  owed  225/.  for  arrears  of  rent,  and  afterwards 
became  insolvent,  and  the  trustee  released  the  debt  and 
gave  a  bonus  of  20/.  on  condition  the  tenant  should  give 
up  the  premises,  which  was  done,  it  was  argued  that  the 
trustee,  before  he  made  the  release,  should  have  consult- 
ed the  cestuis  que  trust  in  esse  for  their  consent ;  and,  in 
case  of  their  obstinacy,  should  have  applied  to  the  Court 
for  directions ;  and  though  it  might  be  true  that  the  te- 
nant was  at  the  time  insolvent,  yet  thereafter  he  might 
have  become  solvent  and  able  to  pay  the  rent ;  and  as  to 

(9)  Franklin  v.  Green,  2  Vern,  appears  from  Reg.  Lib. 
187.    That  the  limitation  over  was         (r)  See  Rop.  Leg.  ch.  20,  s.  5. 
for  the  benefit  of  the  children   is  (s)  Walker  v.  Smalwood,  Arab* 

oot  mentioned  in  the   report,  but  676;  Anon,  case,  10  Ves.  104. 
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the  gaining  of  possession,  that  was  of  no  great  value»  as 
there  was  a  proviso  in  the  lease  for  the  landlord's  re* 
entry  in  case  of  non-payment  of  the  rent;  but  Lord 
Chancellor  Talbot  said,  '*  The  tenant  beccmiing  insolvent, 
the  testator's  estate  has  not  suffered  by  this  release,  in 
regard  if  the  arrears  of  rent  had  not  been  released,  the 
trustee  could  never  have  gotten  them  when  the  tenant 
was  unable  to  pay  them ;  and  if  the  testator's  estate  has 
not  suffered  on  account  of  the  release,  there  is  no  reason 
it  should  gain  thereby.  The  trustee  seems  to  have  done 
nothing  but  what  was  prudent.  A  vexatious  tenant  may 
put  the  landlord  to  great  trouble  and  delay  by  a  wrongful 
detainer  of  the  possession,  and  by  damaging  the  estate  in 
the  mean  time,  and  may  force  the  landlord  to  ejectments, 
writs  of  error,  and  bills  in  equity,  by  means  of  wfaidi  he 
may  lose  not  only  his  accruing  rent,  but  his  costs  of  suit. 
Neither  will  I  make  any  difference  between  the  20/.  and 
the  release  of  the  arrears,  for  both  were  but  one  entire 
consideration  for  the  tenant's  quitting  the  possession,  and 
by  the  same  reason  that  the  trustee  has  been  allowed  the 
one  he  ought  to  be  allowed  the  other  (£)." 

But  if  a  trustee  release  or  compound  a  debt  without 
some  sufficient  ground  in  justification  of  his  conduct,  he 
will  clearly  be  answerable  to  the  cestui  que  trust  tofr  the 
amount  of  the  devastavit  («). 

A  trustee  may  elaim  to  be  reimbunsed  a  sum  of  money 
hondjide  advanced  by  him  for  the  benefit  of  the  ce9tm  que 
trust,  or  even  for  his  own  protection  in  the  execution  of 
his  office.  Thus,  a  trustee  of  1000/.  South  Sea  stock 
had  mortgaged  it  to  the  Scmdi  &ea  Compabyj  at  the 

(<)  Blue  y.  Marshall,  3  P.  W.  (ii)  Jevonv,  Bushf  1  yeni.S42; 

381.  Gorge  y.  Chansey^  1  Ch.  Re.  125. 
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request  of  the  cestui  que  trust,  for  4000/. ;  some  time  after, 
the  South  Sea  bubble  burstings  the  1000/.  stock  fell  to  a 
mere  nominal  value.  An  act  having  been  passed  by  which 
it  was  provided  that  if  any  mortgagor  to  the  company 
should  pay  10/.  per  cent,  by  such  a  day  the  debt  should 
be  extinguished,  the  trustee  took  upon  himself  to  pay  the 
10/.  per  cent.,  the  cestui  que  trust,  who  laboured  under  the 
impression  that  a  mortgagor  was  at  liberty  by  forfeiting 
his  pledge  to  be  quit  of  the  debt,  refusing  to  give  his 
consent.  The  trustee  filed  a  bill  against  the  cestui  que 
trust  to  recover  the  money  which  had  been  disbursed ; 
and  Lord  Chancellor  King,  in  deciding  for  the  plaintiff, 
observed,  **  When  money  is  borrowed,  it  ought  to  be  re- 
paid, and  though  a  pledge  was  given  for  it,  if  that  proves 
insufScient,  the  borrower  ought  to  be  liable.  But  if  in 
the  present  case  there  was  only  a  hazard,  the  trustee 
ought  not  to  continue  liable  to  such  hazard :  on  the  con- 
trary, as  it  is  a  rule  that  the  cestui  que  trust  ought  to 
save  the  trustee  harmless,  so,  within  the  reason  of  that 
rule,  when  the  trustee  has  honestly  and  fairly,  without 
any  possibility  of  being  a  gainer,  laid  down  money  by 
which  the  cestui  que  trust  is  discharged  from  being  liable 
for  the  whole  money  lent,  or  from  a  plain  and  great  ha- 
zard of  being  so,  he  ought  to  be  repaid  (a;)." 

It  has  been  held  that  a  trustee  of  lands  may  grant  a 
reasonable  lease.  Thus,  a  testator  had  devised  an  estate  to 
two  trustees  in  fee  upon  trust  out  of  the  yearly  rents  and 
profits  to  pay  two  annuities  of  60/.  and  10/.  respectively, 
and  subject  thereto  upon  trust  for  certain  persons  suc- 
cessively for  life,  with  remainder  to  their  issue.  The 
trustees  granted  a  lease  of  the  lands  for  the  term  of  ten 

(«)  Balsh  V.  Hyham,  2  P.  W.  453. 

£  £   2 
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years,  and  Sir  John  Leach  held  they  had  not  exceeded 
their  authority  (y).  But  it  must  not  be  inferred  from  this 
case  that  a  trustee  is  at  liberty,  except  under  particular 
circumstances,  to  grant  other  than  a  husbandry  lease^ 
which  never  exceeds  twenty-one  years  {z) ;  and  of  course 
he  cannot  make  even  that  demise  where  it  is  a  simple 
trust  and  the  cestui  qu£  trust  is  in  possession,  except 
indeed  he  do  it  with  the  cestui  que  trust's  concurrence. 

II.  We  come  to  treat  of  the  special  powers  of  trustees ; 
and  upon  this  branch  of  our  subject  we  shall  consider, 
first.  The  different  kinds  of  powers ;  secondly.  The  con- 
struction of  powers  ;  thirdly.  The  effect  of  disclaimer, 
assignment  of  the  estate,  and  survivorship  among  the 
trustees ;  and,  fourthly.  The  control  of  the  Court  over 
the  exercise  of  powers. 

1.  Of  the  different  kinds  of  powers.  In  applying  the 
doctrine  of  powers  to  the  subject  of  trusts  it  may  be 
useful  to  regard  powers  as  either  legal  or  equitable  :  the 
former,  such  as  operate  upon  the  legal  estate,  and  so  are 
matter  of  conusance  to  courts  of  common  law ;  the  latter, 
such  as  affect  the  equitable  interest  only,  and  so  fall  ex- 
clusively under  the  notice  of  courts  of  equity.  Thus,  if 
lands  be  limited  to  the  use  of  A.  for  life,  remainder  to 
B.  and  his  heirs,  and  a  power  operating  under  the  statute 
of  uses  be  given  to  C,  the  execution  of  the  power  works 
a  conveyance  of  the  legal  estate ;  but  if  lands  be  limited 
to  the  use  of  A.  and  his  heirs  upon  trust  for  6.  for  life, 
remainder  upon  trust  for  C.  and  his  heirs,  and  a  power,  not 
operating  under  the  statute  of  uses,  be  given  either  to  the 
trustee  or  to  the  cestui  que  trust,  the  execution  of  such  a 

(y)  Naylor  v.  Arnitt,  1  R.  &  M.  (z)    See   Attomey-General   v* 

501;  and  see  Bowes  v.  East  Lon^      Owen,  10  Ves,  560. 
don  Waterworks  Comp.y  Jac.  324. 


CH.  XXI.]  THE  POWERS  OF  TRUSTEES.  421 

power  will  have  no  effect  at  law,  but  will  merely  serve  to 
transfer  the  beneficial  interest  in  equity,  and  may  there- 
fore be  designated  by  the  name  of  an  equitable  power. 

An  equitable  the  same  as  a  legal  power  may  be  either 
annexed  to  the  estate  or  be  simply  collateral ;  but  whe- 
ther it  shall  be  taken  as  the  one  or  the  other  will  depend 
on  the  question,  whether  the  donee  of  the  power  be  pos- 
sessed of  the  equitable,  that  is,  of  the  beneficial  interest 
or  not.  Thus,  where  a  testator  devised  to  his  sister  and 
her  heirs  for  ever,  with  a  direction  to  settle  the  property 
on  such  of  the  descendants  of  the  testator's  mother  as  his 
sister  should  think  fit,  and,  the  devisee  having  married, 
the  question  was  raised  whether  the  execution  of  the 
power  by  her,  as  she  was  under  coverture  at  the  time, 
was  to  be  considered  as  valid.  Lord  Hardwicke  said,  **  It 
is  objected  that  a  feme  covert  cannot  execute  a  power, 
and  that  there  are  no  words  in  the  will  authorizing  her 
to  do  so ;  but  this  is  a  power  without  an  interest,  and  is 
improperly  called  a  power,  for,  being  a  direction  to  a 
person  who  has  the  fee,  it  is  rather  a  trust  («)."  On  the 
other  hand,  where  the  legal  estate  was  devised  to  trustees 
upon  trust  for  an  infant  feme  covert  for  her  sole  and  se- 
parate use  during  her  life,  and  upon  trust  to  permit  her 
by  deed  or  writing  executed  in  the  presence  of  three  or 
more  witnesses,  notwithstanding  her  coverture,  to  dis- 
pose of  the  estate  as  she  should  think  fit,  and  the  testator 
died  leaving  the  feme  covert  his  heir  at  law,  and  she, 
during  the  continuance  of  the  coverture  and  infancy,  ex- 
ercised the  power  by  will.  Lord  Hardwicke,  upon  the 
question  whether  the  power  had  been  duly  executed,  ob- 
served, "  This  is  a  power  coupled  with  an  interest,  which 

{a)   Godolphin  v.  Godolphin,  1  Vcs.  21. 
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IS  always  considered  difierent  from  naked  powers.  It 
was  admitted  that  if  this  execution  was  to  operate  on 
the  estate  of  the  infant,  it  might  not  be  good :  now  this 
is  clearly  so^  for  she  had  the  trust  in  equity  for  life^  with 
the  trust  of  the  inhetitance  in  her  in  the  mean  ttme^ 
Which  Would  remain  in  herself,  if  undisposed  id,  and 
descend  to  her  heir ;  so  that  this  is  directly  a  power 
over  her  own  inheritance  which  catmdt  be  executed  by 
an  infant  (by 

Again,  powers,  in  the  sense  in  which  the  term  is  com- 
monly used,  may  be  distributed  into  mere  pawere,  and 
powers  coupled  with  a  trust  (c).  The  former  are  powers  in 
the  proper  sense  of  the  word ;  that  is,  not  imperatwey  but 
purely  discretionary ;  powers  which  neither  the  trustee 
can  be  compelled  to  execute,  nor,  on  failure  of  the  trustee, 
can  be  executed  vicariously  by  the  Court.  The  lattar, 
on  the  other  hand,  are  not  arbitrary,  but  imperative,  have 
all  the  nature  and  substance  of  a  trust,  and  ought  rather, 
as  Lord  Hardwicke  observed,  to  be  designated  by  the 
name  of  trusts  {d).  **  It  is  perfectly  clear,"  said  Lord 
Eldon,  **  that  where  there  is  a  Tnere  power,  and  that 
power  is  not  executed,  the  Court  cannot  execute  ft*  It 
is  equally  clear,  that  wherever  a  trust  is  created,  and  the 
execution  of  the  trust  fails  by  the  death  of  the  trustee  or 
by  accident,  this  Court  will  execute  the  trust.  But  there 
are  not  only  a  mere  trust  and  a  nttre  power,  but  there  is 
also  known  to  this  Court  a  power  wkiek  th^  party  to  wium 

it  is  given  is  ifUrusted  and  required  to  txecute  ;  and^  with 

« 

{h)Hearle  v.  Greenbank,  1  Ves.  2  Ves.  89;  Cole  v.  Wade^  16  Yes. 

298,  see  306 ;  and  see  Blithe' s  case,  43. 

Frecm.   91  ;    Penne  v.  Peacock,  {d)  Godolphin  v.  Godolphm,  I 

For.  43.  Ves.  23. 

(c)  See  Gotver  v.  Mainwaring, 
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regard  to  that  species  of  power,  the  Court  considers  it 
as  partaking  so  much  of  the  nature  and  qualities  of  a 
trust*  that  if  the  person  who  has  the  duty  imposed  upon 
him  does  not  discharge  it,  the  Court  will  to  a  certain 
extent  discharge  the  duty  in  his  room  and  place  {e).** 

Again,  powers  have  been  dealt  with  by  the  Court  as 
either  of  a  atrict  or  of  a  directory  character  :  the  former 
such  as  can  only  arise  under  the  exact  circumstances  pre- 
scribed by  the  settlement ;  the  latter,  such  as  being  merely 
monitory^-may  be  taken  with  a  degree  of  latitude.  Thus, 
where. an  advowson  was  vested  in  trustees  upon  trust  to 
elect  and  present  a  fit  person  within  six  months  from  the 
incumbent's  decease,  it  was  considered  the  clause  was 
directory,  and  that  the  trustees  might  equally  elect  and 
present,  although  that  period  had  elapsed  (/).  So  where 
six  trustees  were  empowered  when  reduced  to  three  to 
substitute  others,  and  all  died  but  one,  it  was  held  com- 
petent to  the  sole  survivor  to  fill  up  the  number  (g^). 
And  where>  in  the  case  of  twenty-five  trustees,  the  direc- 
tion was,  that  when  reduced  to  fifteen  the  survivors 
should  nominate,  it  was  determined  by  the  Court,  that, 
although  seventeen  remained,  the  survivors  were  at 
Uberty  to  exercise  their  power,  but  that  when  reduced 
to  only  fifteen,  they  were  compellable  to  do  so  (A). 

9.  We  proceed  to  consider  the  construction  of  powers. 

If  a  power  be  ^ven  to  "  A.  and  B.  and  their  heirs,**  it 
is  perfectly  clear  that  the  words  are  not  to  be  understood 
to  this  extent,  that,  as  the  limitation  of  an  estate  in  such 

(«)  Brawn  v.  Higgs,  S  Yes.  570.  Oeneral  v.  Bishop  of  Litchfield, 

{/)  Atiomey'Qenerai  v.  Scott,  5  Yes.   825;    but  see  Foletf  ▼. 

1  Yes.  413,  see  415.  Wontner,  2  Jac.  &  Walk.  245. 
{g)  AUomeg' General  v.  Floger,  (h)  Doe  v.  Roe,  1  Anst.  86* 

2  Yern.  748;   and  see  Attorney- 
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terms  would  so  vest  it  in  the  grantees  that  they. might 
convey  it  to  a  stranger,  and  the  survivor  devise  it^  the 
power  is  to  be  construed  as  intended  in  like  manner  to 
be  assignable  and  devisable  (i). 

Upon  the  subject  of  such  a  power  we  have  the  follow- 
ing pointed  remarks  of  Lord  Chief  Justice  Wilmot : 
''  It  is  asked/'  he  said^  '^  what  must  become  of  the  power 
upon  the  death  of  one  of  the  trustees.  It  must  be  con- 
sidered as  a  tenancy  in  common.  Had  the  words  been 
'  their  several  and  respective  heirs/  it  would  have  been 
clear ;  and  in  common  parlance^  and  according  to  the 
common  apprehension  of  mankind,  when  an  estate  is 
given  to  two  men  and  their  heirs^  no  one  not  illumined 
with  the  legal  nature  of  joint-tenancy  could  ever  con- 
ceive the  estate  was  to  go  to  the  heirs  of  the  survivor.  It 
is  equivalent  to  sayings  With  consent  of  both  while  they 
live  ;  hut  when  one  dies,  that  consent  shall  devolve  upon  his 
heir  ;  the  heir  of  the  dead  trustee  shaU  consent  as  well  as 
the  surviving  trustee.  One  may  abuse  the  power  ;  I  will 
supply  the  loss  of  one  by  his  heir,  and  the  loss  of  both  by 
the  heirs  of  both  (k)J* 

In  Townsend  v,  Wilson  (J)  a  power  of  sale  was  given 
to  three  trustees  and  their  heirs  ;  and  it  was  directed  that 
the  money  to  arise  from  the  sale  should  be  paid  into  the 
hands  of  the  trustees,  or  the  survivors  or  survivor  of  them, 
and  the  executors  administrators  or  assigns  of  such 
survivor.  One  of  the  trustees  died,  and  it  was  deter* 
mined  by  the  Court  of  King's  Bench,  that  the  survivors 
alone  were  incapable  of  exercising  the  power. 

Lord  Eldon  has  expressed  himself  dissatisfied  with 
this  decision,  and  asked^  Did  the  Court  of  King's  Bench 

(0  Cok  V.   Wade,  16  Ves.  46,      50,  51. 
j>er  Sir  W.  Grant.  (0  1  B.  &  A.  608. 

(k)  ManseU  v.  Faughan,  Wilm. 
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consider  that  the  two  surviving  trustees  and  the  Jieir  of 
the  deceased  trustee  were  to  act  together  ?  for  it  was  one 
thing  to  say  that  the  survivors  could  not  act  until  an- 
other was  appointed ;  and  a  different  thing  to  say  the 
heir  of  the  deceased  trustee  could  act  in  the  meiein 
time  (m). 

If  a  power  be  given  to  a  "  trustee  and  his  executors/' 
and  the  executor  of  the  trustee  die  having  appointed  an 
executor^  the  latter  executor^  though  by  law  the  ex- 
ecutor not  only  of  his  immediate  testator  but  also  of  the 
trustee,  will  not,  it  seems,  be  so  considered  for  the  pur- 
poses of  the  power  (n). 

A  power  limited  to  *'  executors  '*  or  "  sons  in  law " 
may  be  exercised  by  the  survivors  so  long  as  the  plural 
number  remains  (o) ;  and  if  a  power  be  limited  to 
"  trustees  '*  we  may  reasonably  conclude  it  may  be  ex- 
ercised by  the  surviving  trustees.  And  as  a  power  given 
to  "  executors  *'  will,  if  annexed  to  the  executorship,  be 
continued  to  the  single  survivor  (/?),  so  it  may  be  in- 
ferred a  power  communicated  to  ''  trustees"  will,  as 
annexed  to  the  office  itself,  be  exercisable  by  the  last 
surviving  trustee ;  but  this  is  not  the  effect  of  the  word- 
ing of  the  power,  the  subject  we  are  now  discussing,  but 
results  from  the  survivorship  of  the  estate,  of  which  we 
shall  speak  presently. 

A  power  to  four  trustees  "  and  the  survivors  of  them  " 
cannot,  it  seems,  be  executed  by  the  single  survivor  (r) ; 

(m)  See  Hall  v.  Dewes,  Jac.  193.  &  K.  561. 

(n)  See  Cole  v.  Wade,  16  Yes.  (r)  Hibbard   v.  Lambe,  Amb. 

44;  Stile  Y^Tanuon^DyeTt  210  fi;  309.       Note,    further    direcdons 

Perk.  sect.  552.  were   declared    necessary   on    the 

(o)  Sug.  Powers,  c.  3.  s.  2.  death  of  either  of  the  surviving  ex-> 

(jp)  lb.  ecutors. 

(q)  See  Down  v.  Worrall,  1  M. 
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for  though  a  power  to  tnigtees  may^  in  genmal  cases,  be 
held  to  survivei  an  intention  to  the  contrary  may  here 
-be  fairly  inferred :  the  settlor  may  be  fttt{^sed  to  have 
said,  '  I  repose  a  confidence  in  any  two  of  the  trustees 
jointly,  but  in  neither  of  them  individually/  But  it  does 
not  follow  that  if  a  power  be  limited  to  four  trustees 
'^  and  the  survivor  of  them,*"  it  may  not  be  exercised,  on 
the  death  of  one,  by  the  survivors ;  for  it  seems  difficult 
to  imagine  any  reason  why  a  person  who  trusted  the 
four  jointly,  and  each  of  them*  individually^  should  refuse 
to  repose  a  confidence  in  the  survivors  for  the  time 
being  (js). 

The  point  decided  in  Cole  v.  Wade(t)  will  be  best 
understood  by  a  brief  statement  of  the  case.  A  testator 
gave  the  residue  of  his  real  and  personal  estate  to  Ruddle 
and  Wade  (whom  he  appointed  his  executors),  their  ex- 
ecutors, administrators^  and  assigns,  and  directed  his 
said  trustees  and  executors,  after  making  certain  pay- 
ments thereout,  to  convey  and  dispose  of  the  said  residue 
of  his  real  and  personal  estate  unto  and  amongst  such  of 
his  relations  and  kindred  in  such  proportions,  manner, 
and  form,  as  his  said  executors  should  think  proper,  his 
intention  being  that  every  thing  relating  to  that  dis^ 
position  should  be  entirely  in  the  discretion  of  the  said 
trustees  and  executors ^  and  the  heirs,  executors,  and  ad- 
ministrators of  the  survivor  of  them;  and  the  testator 
directed  his  said  trustees  and  executors  and  the  survivor 
of  them,  and  the  heirs,  executors,  and  administrators  of 
the  survivor  of  them  to  mortgage  or  sell  the  ^d  residue, 
or  such  part  thereof  as  they  in  their  discretion  shoald 

(<)  See  Crewe  v.  Dickerif  4  Yes.      the   survivors  would  have  been  a 
97 ;  in  which  case  it  seems  to  have      sufficient  discharge, 
been  assumed  that  the  receipt  of         (I)  16  Vei.  27. 
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think  proper ;  the  testator  meaning  to  leave  it  in  the 
discretion  of  hi$  iaUd  trustees  and  executors  to  convey 
unto  his  relations  the  said  residue  in  such  manner  and 
form  as  his  said  trustees  should  think  proper ;  and^  lastly, 
he  directed  that  the  said  Ruddle  and  Wade,  or  the  sur- 
tnvor  of  them,  or  the  heirs,  executors,  or  administrators, 
of  such  surmvor,  should  make  the  division  within  fifteen 
years  from  the  testator's  decease.  Wade,  the  survivor, 
devised  and  bequeathed  the  real  and  personal  estate  of 
the  testator  to  William  and  Edward  Bray,  their  heirs, 
executors,  administrators,  and  assigns,  upon  the  trusts  of 
the  will,  and  named  them  his^  executors  for  that  specific 
purpose  only,  appointing  his  wife  and  another  person 
executors  as  to  his  own  estates.  The  question  was 
agitated,  whether  William  and  Edward  Bray  could  ex- 
ercise the  power  of  distribution  among  the  relations. 
Sir  W.  Grant  said,  *^  The  original  trustees  and  executors 
were  the  same  persons  :  all  the  real  and  personal  estate 
was  vested  equally  in  them ;  but  the  heirs  and  executors 
of  the  surviving  trustee  might  be  difierent  persons ;  yet 
all  the  directions  about  the  distribution  of  the  residue 
proceed  upon  the  supposition  that  the  same  persons  are 
to  select  the  objects  and  settle  the  proportions  in  which 
they  are  to  take ;  but  if  the  real  estate  is  to  go  to  one, 
and  the  personal  estate  to  another,  the  testator  has  left 
it  entirely  uncertain  how  the  power  is  to  be  executed. 
Whether  the  Messrs.  Bray  can  in  any  sense  be  the 
executors  of  Wade,  with  whose  own  property  they  are 
not  to  intenneddle>  it  is  not  material  to  determine.'*  His 
Honor,  therefore,  decided,  that  the  power  had  become 
extinguished. 

3.  As  to  the  effect  of  disclaimer,  assignment  of  the 
estate,  and  survivorship  among  the  trustees. 
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If  a  power  be  given  to  co-trustees>  and  one  of  them 
disclaim,  it  seems  the  power  may  be  exercised  by  the 
continuing  trustee  or  trustees. 

Jenkins  observes^  '^  If  a  testator  devise  that  A.  and  B. 
shall  sell^  and  near  the  end  of  the  will  he  names  them 
executors,  if  one  refuses  at  common  law  (u),  or  diesy  the 
other  may  sell,  for  the  power  is  annexed  to  the  executor^ 
ship  (x) ; "  and  in  the  instance  of  trustees,  it  may  equally 
be  argued  that  although  given  to  persons  by  name,  the 
power  is  annexed  to  the  trusteeship. 

And  of  this  opinion  apparently  was  Lord  Lough* 
borough  in  the  case  of  Crew  v.  Dicken  (t/) ;  for  a  power 
of  signing  receipts  having  been  limited  to  three  trustees 
by  name,  and  one  of  them  being  dead,  his  Lordship 
remarked,  ''  If  A.  B.  (one  of  the  survivors)  had  re- 
nounced,  that  Js,  had  disclaimed  instead  of  constructively 
accepting  the  trust  by  the  execution  of  a  conveyance, 
the  whole  estate  would  have  been  in  the  continuing 
trustee  exactly  as  if  the  two  other  trustees  had  died  in 
the  life  of  the  testator  ;  **  and  it  is  evident  from  the  con- 
text that  his  Lordship  meant  to  extend  the  observation 
to  the  power  of  signing  receipts. 

The  case  of  Adams  v.  Taunton  (z)  is  a  direct  decision 
by  Sir  J.  Leach  to  the  same  effect.  A  testator  had 
devised  his  estates  to  A.  and  B.  upon  trust  to  sell  and 
apply  the  proceeds  amongst  his  children,  and  declared 
that  the  receipts  of  the  said  A.  and  B.  should  be  suf- 
ficient discharges.  A.  renounced,  and  Sir  J.  Leach, 
after  having  taken  time  to  consult  the  authorities,  said, 

(tt)   That    is    independently   of  (x)  Jenk.  44. 

21  H.  8,  c.  4,  which,  upon  refusal  (y)  4  Yes.  97. 

by  one  executor,  authorized  a  sale  (s)  5  Mad.  435. 
by  the  co-executor. 
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"  It  being  now  settled  that  a  devise  to  A.,  B.,  and  C. 
upon  trust  is  a  good  devise  to  such  of  the  three  as  accept 
the  trust,  it  follows  by  necessary  construction  that  by  the 
receipts  of  the  trustees  is  to  be  intended  the  receipt  of 
those  who  accept  the  trust  (a)." 

As  to  the  effect  of  assignment,  it  is  clear  the  power  is 
not  appendant  to  the  estate,  so  as  to  follow  along  with  it 
in  every  transfer  by  the  party,  or  devolution  by  course  of 
law  (6)4  Even  where  a  new  trustee,  is  appointed  by  the 
Court,  the  conveyance  from  thfe  old  trustee  to  the  new 
trustee  will  not  have  the  effect  of  communicating  the 
power  (c). 

We  have  seen  that  if  one  trustee  disclaim  in  the  strict 
sense  of  the  word,  the  power  will  not  be  extinguished, 
but  will  survive  to  the  co-trustee  ;  but,  according  to  the 
old  doctrine,  if  a  trustee  instead  of  disclaiming  had  re- 
leased  the  estate,  that  was  a  virtual  acceptance  of  the 
trust,  and  then  the  conveyance  of  the  retiring  trustee  did 
not  pass  the  power  into  the  hands  of  the  continuing 
trustee  (d) ;  but  at  the  present  day  it  seems  a  release 
with  the  intention  of  disclaimer  would  have  all  the  opera-^ 
tion  of  a  formal  and  actual  disclaimer  {e). 

The  transfer  of  the  estate,  as  it  will  not  communicate 
the  power  to  the  grantee,  so  it  will  not  in  all  cases  with- 
draw it  from  the  grantor :  the  guardianship  of  the  pro- 


(a)  From  his  Honor's  words, 
"  the  receipts  of  the  trustees/'  it 
might  he  thought  the  power  had 
been  given  not  to  A.  and  B.  by 
name,  but  to  ''  the  trustees:"  the 
R.  L.  has  been  consulted,  and  it 
appears,  as  stated  in  the  report, 
that  the  power  was  given  to  "  the 
said  A.  and  B.'* 

(b)  Cok  V.  Wade,  16  Ves.  47, 


per  Sir  W,  Grant ;  Crewe  v.  Dick- 
en,  4  Ves.  97. 

(c)  Doyley  v.  Attorney-General, 
2  £q.  Ca.  Ab.  194;  and  see  Cole 
V,  Wade,  16  Ves.  44,  47;  Hib- 
bardy,  Lambe,  Amb.  809. 

{d)  Doyley  v.  Attorney -General, 
tt&t  supra ;  Crewe  v.  Dicken,  4 
Ves.  97. 

(c)  Supra,  p.  226. 
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perty  may  be  committed  to  one  set  of  trustees,  while  the 
exercise  of  the  discretion  may  remain  with  another,  A 
testator  gave  a  sum  of  money  to  be  invested  in  the  funds 
in  the  names  of  the  head  of  a  college  at  Oxford,  the 
junior  bailiflP  of  the  city,  and  the  elder  churchwarden  of 
a  parish,  the  dividends  to  be  applied  to  certain  purposes 
as  the  trustees  should  approve.  The  bailiff  and  church* 
warden  being  annual  officers,  the  investment  as  directed 
by  the  will  would  have  been  accompanied  with  frequ^it 
transfers  of  the  stock  :  the  Court  therefore  ordered  that 
the  money  should  be  invested  in  the  names  of  two  new 
trustees  jointly  with  the  head  of  the  college,  but  that  the 
objects  of  the  charity  should  be  nominated  and  approved 
in  the  manner  pointed  out  by  the  will  (J), 

Next  as  to  survivorship.  If  a  legal  power  be  given  to 
A.,  B.  and  C,  and  one  of  them  die,  it  is  perfectly  clear 
the  power  cannot  be  exercised  by  the  survivors ;  but  if 
trustees  have  an  equitable  power,  as  if  an  estate  be  vested 
in  three  trustees  and  a  power  is  conferred  upon  th^n 
relative  to  the  trust,  it  is  a  question  whether,  as  the  power 
is  coupled  with  an  interest  and  the  interest  survives,  the 
power  shall  not  also  survive  (^). 

'^  If  a  man,''  says  Lord  Coke,  '*  deviseth  land  to  his 
executors  to  be  sdd,  and  maketh  two  executors,  and  the 
one  dieth,  yet  the  survivor  may  sell  the  land,  because  as 
the  estate,  so  the  trust  shall  survive  ;  and  so  note  the  di- 
versity between  a  bare  trust  and  a  trust  coupled  with  an 
interest  (A)." 

(/)  ExparU  Blaekbwmet  1  J.  MmnseU  v.  Famghen,  Wilm.  49; 

&  W.  397;  and  see  Hihbard  ▼.  E^frev.  Ccmias  of  Shafiedmnf, 

Lamhe,  Amb.  809.  2  P.  W.  108, 121, 124. 

(jr)  Besides  the  authorities  pre-  {h)  Co.  Lit.  113.  a.;  and  see 

sently  noticed,  see  Gouldsb.  2,  pi.  lb.  181.  b. 
4;  PeifUm  v.  Bury,  2  P.  W.  628; 
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At  the  present  day  a  trust,  that  is,  a  power  imperative, 
whether  it  were  a  hare  trust  or  a  trust  coupled  with  an 
interest,  would  equally  he  carried  into  execution  in  the 
forum  of  a  court  of  equity ;  for  the  maxim  now  is.  The 
trust  is  the  estate  :  but  in  the  time  of  Lord  Coke  had  a 
mere  authority  been  devised  to  A.  and  B.  to  sell  an  estate, 
as  for  payment  of  debts,  the  authority  was  one  which  A. 
and  B.  during  their  joint  lives  were  compellable  by  mth- 
poena  in  Chancery  to  execute  for  the  benefit  of  the  ere* 
ditors ;  but  if  A.  happened  to  die  before  the  sale  had 
been  carried  into  effect,  the  trust  was  extinguished,  and 
the  heir,  who  had  always  retained  a  right  to  the  inter- 
mediate rents  and  profits,  was  now  seised  of  the  absolute 
and  indefeasible  inheritance.  But  in  case  the  testator 
had  devised  the  estate  to  A.  and  B.  to  sell  for  pajrment 
of  debts,  then,  as  the  trust  was  not  a  mere  power,  but 
a  power  coupled  with  an  interest,  it  received  a  more 
liberal  construction  :  as  upon  the  death  of  A.  the  whole 
estate  passed  by  survivorship  to  B.,  it  was  argued,  that 
as  the  power  was  annexed  to  the  estate,  it  was  intended 
to  survive  with  it.  The  position  of  Lord  Coke,  there- 
fore, would  seem  to  authorize  the  conclusion,  that  a 
power  imperative  given  to  trustees  (for  so  a  trust  in  the 
form  of  a  power  was  then  construed,)  might  be  executed 
by  the  survivor  (1). 


(1)  With  respect  to  the  cases  of  powers  before  the  Statate  of  Uses  the 
fbUowiag  points  may  be  usefully  noticed: — 1.  A  person  seised  of  the  legal 
estate  of  lands  could  not»  before  the  Statate  of  Wills,  have  devised  them 
directly*  and  therefore  he  could  not  have  gained  his  object  indirectly  by 
means  of  a  power:  had  a  testator  devised  that  A.  and  B.  should  sell  his 
estate,  the  antherity  was  void.  (But  a  me  was  devisable,  and  therefore,  if 
oeflM  qne  use  had  devised  the  lands  to  a  stranger,  though  the  legal  es- 
tate did  not  pass  (the  statate  of  Richard  the  Third,  which  made  mention 
of  feo£fmenU  and  grants,  not  extending  to  wills,)  the  devisee  mi^t  still 
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The  case  of  Butler  v.  Bray,  (i)  is  an  authority  in  &vour 
of  the  same, doctrine.  Lord  Bray  for  8OOQ/1  bargained 
and  sold  to  Lord  Chancellor  Andeley^  Lord  CromwelU 
Sir  William  Pawlett^  and  Sir  John  Russell,  as  trustees  for 
king  Henry  the  Eighth,  the  marriage  of  John. Bray,  his 
son  and  heir  apparent,  to  the  intent  his  son.  should  be 
married  at  the  appointment  and  nomination  of  them  (the 
trustees)  and  their  assigns.  Lord  Cromwell  ;died,  and 
the  marriage  was  afterwards  concluded  upon  the  nomina-^ 
tion  and  appointment  of  the  survivors.    Judge  Weaton 

(i)  Dyer,  189,  b. 


have  sued  his  subpoena  in  Chancery,  and  have  compelled  the  feoffees  to 
execute  a  conveyance  of  the  estate.)  2.  If  cestui  que  use  had  devised 
that  A.  and  B.  should  sell,  and  A.  and  B.  in  pursuance  of  flie  authority 
had  made  a  feoffment  or  grant,  this  assurance  seems  to  have  oporated  xe-^ 
trospectively  as  the  assurance  of  the  testator,  and  so,  falling  within  the 
words  of  the  statute  of  Richard,  served  to  pass  even  the  legal  estate ; 
and  cestui  que  use  might  have  devised  such  an  authchity  even  to  his 
feoffees,  and  the  power  would  have  been  construed  in  the  same  manner  as 
if  it  had  been  devised  to  a  stranger :  thus  where,  a  man  oi&offed  A.  and  B« 
to  his  own  use,  and  afterwards  devised  that  the  said  A.  and  B".  should  sell 
the  estate  and  apply  the  proceeds,  &c.,  and  A.  and  fi.,  on  die  decease  of 
the  testator,  enfeoffed  C.  and  D.  to  the  -like  uses,  it  was  ruled  tb&t  A.  and 
B.  might  still  sell  under  the  powet,  althoi:^h  they,  had  parted  wkh  th« 
legal  fee.  3.  Until  the  sale  was  effected,  the  feoffees  were  trustees  for  the 
testator's  heir,  and  were  bound  Co  account  to  him  for  the  accruing  rents 
and  profits ;  and  if  the  power,  which,  whether  given  to  a  stranger  or  to 
the  feoffees,  was  construed  as  a  naked  authority,  became  eztingiiished 
by  any  means,  as  by  the  death  of  the  donees  of  the  power,  the  heir 
was  as  absolutely  entitled  to  the  use  in  fee,  as  if  no  will  had  been  made. 
4.  But  so  long  as  the  power  subsisted,  the  person  who  would  suffer  by  the 
extinguishment  of  the  power  might  have  compelled  the  donees,  by  filing 
a  bill  in  Chancery,  to  execute  the  power.  6*  But  if  the  proceeds  of  the  sale 
were  to  be  distributed  in  pios  usus,  as  no  one  could  plead  a  personal  loss 
by  the  non-execution  of  the  power,  there  Was  no  one  to  sue  a  subpcnuii 
and  the  donees  of  the  power  were  left  to  the  arbitrary  exercise  of  their 
own  discretion.   See  case  temp,  H.  7»  Treat,  of  Powers,  Appendix,  No.  1< 
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argued  that  no  interest  passed  by  the  bargain  and  sale, 
and  therefore,  by  the  death  of  Cromwell,  the  authority 
was  gone :  but  Judges  Browne  and  Dyer  both  held  that 
the  trustees  had  an  interest  in  the  son's  marriage,  and 
therefore  the  power  had  survived. 

The  subject  may  be  further  illustrated  by  the  case  of 
executors.  If  a  testator  give  a  power  of  sale  to  his  exe- 
cutors without  naming  them,  (and  qv/oere,  though  he 
name  them,)  as  the  authority  is  not  conferred  upon  them 
as  individuals,  but  is  annexed  to  the  executorship,  and 
the  executorship  survives,  the  power  also  survives  (A:) ; 
and  a  discretion  given  to  executors,  not  over  real  estate, 
but  in  respect  of  personalty,  has  been  held  to  survive 
both  as  annexed  to  the  executorship  (/),  and  also  on  the 
ground  of  its  being  coupled  with  an  interest.  Thus, 
where  a  testator  gave  several  sums  of  money  to  be  dis- 
tributed to  charities  ''  at  the  discretion  of  his  executors," 
and  named  three,  persons  executors,  and  two  (m)  of  them 
died  before  the  power  had  been  executed.  Lord  Hard- 
wicke  said,  ''  I  am  of  opinion  the  executors,  as  taking 
the  whole  personal  estate  out  of  which  the  charities  are  to 
issue,  have  an  authority  coupled  with  an  interest,  and 
therefore  the  power  of  nominating  the  several  persons 
who  are  to  partake  of  the  charity  is  continued  to  the 
survivor  of  them  (»)." 

The  just  inference  from  these  cases  appears  to  be,  that 
a  power  communicated  to  joint  trustees  may  be  exercised' 
by  the  survivors   or  survivor ;  but  the  authorities  that 


(Jk)  See  Sugd.  Powers,  c.  3,  s.  2.  (m)    In   Atkyns*s   report  it  is 

it)  Flanders  v.  Clarke  1   Ves.  stated  that  only  one  had  died. 
9;  Potter  V.  Chapman,  Amb.  98,  (»)  Attorney -General  v.    Gkg, 

see  100.  I  Atk.  356;  S.  C.  Amb.  584. 
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bare  been  cited  extend  only  to  powers  that  are  impera^ 
tive,  and  not  to  such  as  are  of  a  mere  arbitrary  character. 

Jenkins^  with  reference  to  executors^  look  the  fbUdw- 
ing  distinction : — **  If  a  man,''  he  said,  ''  devises  that  A. 
and  B.  shall  sell  his  land,  and  makes  them  execatonB, 
the  one  cannot  sell  without  the  other,  thotigh  one  of  tbem 
should  refuse  to  be  executor  or  die ;  ior  the  naming  them 
by  their  proper  names  appropriates  the  trust  to  A.  and  R 
as  private  persons :  but  it  seems  to  me  that  if  a  ^devise  be 
that  A.  and  B.  his  executors  shall  sell  certain  laiidsy  and 
near  the  end  of  the  will  he  also  names  them  exeonters,  if 
the  one  refuses  the  executorship  or  dies,  the  other  nuiy 
sell,  fbr  the  interest  is  annexed  to  the  exeantorship  (o).** 

Upon  the  application  of  this  docAi ine  to  the  subject  of 
trusts  it  must  be  observed,  that  where  a  power  over  lands 
is  given  to  persons  by  name  who  are  eKeeutcurs,  the  pre* 
sumption  primd  faeie  is,  that  the  power  was  not  meant 
to  be  annexed  to  the  executorship ;  for  executors  in  that 
character  have  no  concern  with  ihe  realty :  but  if  an 
authority  over  the  trust  fund  be  committed  to  trustees, 
the  presumpti(Hi  is  that,  as  the  power  is  coupled  witii  an 
interest,  it  was  meant  to  surviiw  ;*  and'  to  avoid  this  elbet 
an  intention  to  the  contrary  should  be  proved.  And  the 
like  distinction  seems  to  prevail  in  the  caseof  i&o&ifimr, 
for  if  a  power  be  given  to  A.  and  B.,  i;^o  are  afterwards 
named  executors,  and  one  refuses,  that  is,  renooneea,  the 
power  is  extinguished  {p) ;  bnt  we  hwe  seen,  that  if  a 
power  be  given  to  A.  and  B.^  who  are  trustees,  and  one  of 
them  disclaims,  the  power  may  nevertheless  be  executed 
by  the  survivor. 

(o)  Jtnk.  44;  but  see  Co.  Lit.  112.  b;   113.  a.         {p)  Jenk.  44; 
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IV.  Of  the  control  of  the  Court  over  the  exercise  of 
powers* 

In  the  case  of  mere  powers,  that  \&,  powers  of  which 
the  exercise  is  arbitrary  and  discretionary^  the  Court  has 
in  general  no  jurisdiction  to  interfere. 

Thus,  in  Pink  v.  De  TJmisey  {q)  a  testatrix  gave  l>000/« 
to  A.  upon  a  condition  precedent,  but "  left  her  executor 
at  liberty  to  give  the  said  sum  if  he  found  the  thing  proper" 
though  the  condition  should  not  have  been  performed.  A. 
died  without  having  fulfilled  the  condition  or  received 
the  money^  and  his  personal  representative  filed  a  bill 
against  the  executor  of  the  testatrix  to  compel  payment  of 
the  legacy.  Sir  T.  Plumer,  in  dismissing  the  bill^  ob- 
servedi  "  The  executor  says  he  did  not  think  proper  to 
advance  the  l^acy  :  is  the  Court  to  decide  upon  the  pro- 
priety of  the  executor's  withholding  the  legacy  ?  That 
would  be  assuming  an  authority  confided  by  the  will  to 
the  discretion  of  the  executor :  it  would  be  to  make  a 
will  for  the  testatrix^  instead  of  expounding  it." 

But  the  conduct  of  the  trustee  will  be  the  subject  of 
judicial  investigation  ia  all  cases  ot  fraud  (r);  or  gene- 
rally wherever  the  discretion  is  mischievously  and  ruinously 
exercised ;  as  if  a  trustee  be  authorized  to  lay  out  money 
upon  government^  or  real,  or  personal  security,  and  the 
trust  fund  is  outstanding  upon  any  hazardous  security  {s)  ; 
and  where  the  trustees  of  a  charity  were  empowered  to 
lease  for  three  lives  or  thirty-one  years,  the  Court  ex- 
pressed an  opinion  that  the  discretion  might  be  controlled, 
if  it  appeared  for  the  benefit  of  the  charity  that  such 
a  power  should  not  be  acted  upon  {t). 

(9)  2  Mad.  157;  and  see  French  (s)  De  Manneville  v.   Cromp- 

▼.  Davidson,  3  Mad.  396;   Walker     ton,  1  V.  &  B.  359. 
V.  fVaUtery  5  Mad.  424.  {t)    Ex  parte    Berkhampstead 

(r)  See  Sugd.  Powers,  e.  7.  Free-school,  2  V.  &  fi.  138. 
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And  where  a  suit  has  been  instituted  for  the  adminis- 
tration of  the  trust,  that  attracts  the  Court's  jurisdiction, 
and  the  trustee  cannot  afterwards  exercise  the  power 
without  the  concurrent  sanction  of  the  Court ;  as  if  a 
trustee  have  a  power  of  appointment  of  new  trustees,  he 
is  not  excluded  from  the  right  of  nominating  the  person, 
but  the  Master  must  signify  his  approbation  of  the 
choice  {u). 

With  regard  to  powers  that  are  imperative,  and  there- 
fore in  the  nature  of  a  trust,  the  Cotirt  will  equally  re- 
frain from  controlling  the  trustee  in  the  free  exercise  of 
the  power,  provided  he  be  ready  to  act  upon  the  dictates 
of  his  own  judgment  (x). 

Thus,  in  the  common  case  of  a  charitable  bequest  to 
executors  or  trustees  upon  trust  to  distribute  among  the 
testator's  relations,  or  apply  the  fund  to  any  other  speci- 
fie  purpose,  in  such  manner  as  the  executors  or  trustees 
may  think  fit,  on  a  bill  filed  for  carrying  the  trusts  into 
execution  the  executors  or  trustees,  if  willing  to  execute 
the  trust,  will  not  be  deprived  of  their  discretionary 
power,  but  may  propose  a  scheme  before  the  Master  for 
the  approbation  of  the  Court  (y).  And  where  the  very 
objects  of  the  charity  are  from  time  to  time  to  be  at  tke 
discretion  of  the  trustees,  as  if  annual  sutns  be  made  dis- 
tributable either  to  private  individuals  or  public  institu- 


{u)  Webb  V.  Earl  of  Shaftes- 
bury, 7  Vcs.  480 ;  and  see  Wid- 
dowson  V.  Duckt  2  Mer.  494. 

(a?)  Miomey-Generdly,  Gover^ 
nors  of  Harrofp  School,  2'  Yes. 
551 ;  Cowley  v.  Hartstonge,  1 
Dow,  378,  per  Lord  Eldon ;  Potter 
y.  Chapman,  Amb.  99,  per  Lord 
Hardwicke;   Carr  v.   Bedford,  2 


Cli.  Re.  146;,  Wain  v.  Earl  of 
Egmont,  3  M-^  &  K.  445 ;  Livesey 
V.  Harding^  Tam^  460. 

(y)  Brunsden  v.  Woolredge, 
Amb.  507;  Bennett  v.Honywood, 
id.  708 ;  Mahon  v.  Savage,  1  Sch. 
&  Lef.  Ill;  Supple  ▼.  Lowson, 
Amb.  729;'&c. 
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tionsj  as  the  trustees  may  think  fit^  the  Court  will  not 
even  order  a  scheme  to  be  proposed,  but  will  leave  the 
trustees  to  the  free  exercise  of  their  power  with  liberty 
for  all  parties  to  apply  (^z). 

But  in  one  case,  where  a  suit  had  been  instituted  for 
controlling  the  discretion  of  the  trustees.  Lord  Hard- 
wicke  said,  ^'  though  he  could  not  contradict  the  intent 
of  the  donor,  which  was  to  leave  it  in  the  discretion  of 
the  trustees,  yet  he  would  not  dismiss  the  information, 
but  would  still  keep  a  hand  over  them  (a)." 

And  of  course  there  is  sufficient  ground  for  the  inter- 
ference of  the  Court  wherever  the  exercise  of  the  discre- 
tion by  the  trustees  is  infected  with  fraud  (b). 

In  mere  powers,  if  the  trustee  refuse  to  execute  them, 
the  Court  has  no  jurisdiction  to  compel  the  execution  (c) ; 
for  "  the  Court,"  said  Lord  Hardwicke,  *'  cannot  look 
with  the  eyes  of  trustees :"  but  where  the  power  is  impe- 
rative, it  is  in  fact  a  trust,  and  should  the  trustee  be  un- 
willing to  exercise  it,  the  Court,  rather  than  the  intention 
should  £ail,  will  take  the  execution  upon  itself  (c^). 


(s)  Waldo  V.  Caky,  16  Yes. 
206 ;  Horde  v.  Earl  of  Suffolk,  2 
M.  &  K,  69;  and  see  Potverscourt 
V.  Powertcourlf  1  MoU.  616. 

(a)  AUomey-Generaly.  Gover- 
nors of  Harrow  School,  2  Yes. 
551. 

(6)  Id.  552,  per  Lord  Hard- 
wicke; Potter  V.  Chapman,  Amb. 
99,  per  eundem;  Richardson  v. 
Chapman,  7  B.  P.  C.  318;  French 
Y.  Davidson,  3  Mad.  402,  per  Sir 
J.  Leach;  Maddison  v.  Andrew,  1 
Yea.  59,  per  Lord  Hardwicke;  At- 


tometf" General  y.  Glegg,  Amh,5S5, 
per  eundem. 

(r)  Duke  of  Marlborough  v. 
Lord  Godolphin,  2  Yes.  61 ;  BuU 
V,  Vardy,  1  Yes.  jun.  270 ;  Cross^ 
ling  V.  CrossUng,  2  Cox,  396 ;  Bax 
V.  Whitbread,  16  Yes.  26,  per 
Lord  Eldon;  Brown  v.  Higgs,  5 
Yes.  501 ,  per  Lord  Alvanley ;  S.  C. 
8  Yes.  570,  per  Lord  Eldon; 
Down  V.  WorraU,  1  M.  &  K.  561 ; 
Meredith  v.  Heneage,  1  Sim.  554, 
per  Chief  Baron  Wood. 

(rf)  Sec  infra. 
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OF  ALLOWANCi^S  TO  TiiU9T£ES. 


Pi  OW  that  we  have  discussed  the  duties  of  trostees,  and 
the  extent  of  their  powers,  we  may  next  enter '  upon  a 
subject  very  closely  interwoven  with  the  execution  of  the 
office,  viz.,  what  allowances  will  be  made  to  trustees  for 
their  Trouble,  Actual  expences,  and  Costs  of  suit. 

I.  It  is  an  established  rule  in  general,  that  a  trustee 
shall  have  no  allowance  for  his  trouble  and  loss  of 
time  ;  the  reason  of  which  appears  to  be,  that  on  these 
pretences,  if  admitted,  the  trust  estate  might  be  loaded, 
and  rendered  of  little  value,  besides  the  great  difficulty 
there  would  be  in  settling  and  adjusting  the  quantum  of 
such  allowance,  especially  as  one  man's  time  may  be 
more  valuable  than  that  of  another*  And  there  caii  be 
no  hardship  in  this  respect  upon  the  trustee,  for  it  libs 
in  his  own  option  whether  he  will  accept  the  trust  or 
not  (a).  Another  ground  is,  that  if  the  trustee  were 
allowed  to  perform  the  duties  of  the  office^  aojd  to  claun 

(a)  RMnmm  v.  PeU,  3  P.  W.  58 ;  in  re  Omsbff,  1  B.  &  B«  1^, 

251,  per  Lord  Talbot;  Gould  v.  .|>er  Lord  Manners;  CharUj^  Cbrp, 

Fheiufood,    cited    Ib»    note  (A);  v.  SutUm^  3  Atk.  406,  fer  Lord 

Houf  V.  Godfrey f  Rep.  t  Finch,  Kaxdmcke;  BoiMenr.Hedtmaref 


361 ;  Brocksopp  v.  Barnes,  5  Mad.      1  Vern.  316;  &e. 
90;    Ayliffe  v.   Murray,  2  Atk. 
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compensation  for  his  services,  his  intarest  would  be  op- 
posed to  his  duty ;  and,  as  a  matter  of  prudence,  the 
Court  will  not  allow  a  trustee  or  executor  to  place  him- 
self in  such  a  situation  (6). 

And  the  rule  applies  not  only  to  trustees  in  the  strict 
and  proper  sense  of  the  word,  but  to  all  who  are  virtually 
invested  with  a  fiduciary  character,  as  executors  and 
admimstrabors(c),  mortgagees  (aQ,  receivers  («),  and  com- 
mittees of  lunatics'  estates  (/). 

But  trustees  for  absentees  of  estates  in  the  West 
Indies  are  allowed  a  commission  for  their  personal  care 
in  the  management  and  improvement  of  the  property. 
But  if,  instead  of  remaining  upcm  the  island,  they  commit 
the  management  to  the  hands  of  agents,  the  Court  will 
reject  die  claim ;  for  it  would  be  a  strange  construction 
that  one  allowed  a  commission  on  account  of  the  pro- 
prietor's disence  should  insist  upon  his  reward  when  he 
has  been  absent  himself  (g).  But  a  manager,  though  he 
forkiU  his  ammUsion  during  the  period  of  his  absence, 
will  be  repaid  the  sums  actually  disbursed  by  him  for  the 
care  of  the  estate  by  others,  provided  the  payments  he 
hs8  made  be  in  themselves  reasonable  and  proper  (A). 

The  rate  of  commission  has  been  regulated  by  several 
acts  of  Anembly  :  it  was  originally  10/.  per  cent  upon 


(b)  New  V.  Jonee^  Exch.  Aug.  9« 
1833,  eked  9th  Jarm.  Free.  338, 
per  Lord  Lyndhurst. 

(c)  Scattergood  v.  Harrison, 
Mo8. 128  ;  How  v.  Godfrey ^  Rep. 
#.  Finch,  361 ;  Shenff  v.  Axe,  4 
Rttss.  33. 

(d)  BofUikon  v.  Hocktnare,  1 
Vera.  316;  Langstaffe  v.  Fen- 
wick^    10  Ves.  405;    French   v. 


Baron,  2  Atk.  120;  Chambers  v. 
Goldwin,  9  Yes.  272,  per  Lord 
Eldon ;  Carew  v.  Johnsioft,  2  $ch. 
&  Lef.  301;  per  Lord  Redesdale. 

(e)  In  re  Ormshy,  1  B.  &  B. 
189. 

(/)  Anon^  Case,  10  Ves..  103. 

{g)  Chambers  V.  Goldwin,  SVes. 
834 ;  9  Ves.  254,  see  273. 

{h)  Forrest  v.  Elwes,  2  Mer.  6B, 


•  l^^e  ^as  only  that  tbe 

•  ZZ.,  not  that  under  ?«- 
■-:ir^beagi^tde.nessC^^ 

"J*w«fi«^(^-  .       ,   ._  the  East 


^f  if  called 


'  -  '"""tlis  -r  Paymenu  according  to  the 


>  '  ^l^'t^-nagenient  of  the  ^^ 
-NO*  -^  ' *^;o.««, -here  aperson  died  m  Indw 
^.;tjaati***J^~rfhis  relations,  the  eflfe«*«/' 
"'^ ^  tte  ■!■*■"*  "  ..     .    ,  _x  -11      Besides, 


^'•'^■^E.ri-d  ««ld  scarcely  procure  -  v— 
<^  ******  -    .*-  at  aar  cheaper  rate  (m). 

■^toafc*  •**  ^^.       -11    -i«  »u.  allowed  the  com- 
n^"^ ^  -  »-*a  will  only  be  aiiowe»* 

.tor  himself  has  not  left  him  a 
.  .>> ;    bat  if  the  amount  of  tte 

^  '  *:««  i^«  *^«*  Httties  01 

compensation 


**^!!rAe  executor,  so   as  he   signify  h« 
*il*r  «»n«tag«  ^^ **»*  conunissfon  (o). 


4  Ves   72. 

(I.)  Vreefiian  v.  Fairlie,  3  Mer. 

S« ;  9      24. 


(o)  See  Id.  28, 


~    -*.•».  •   •    ^'^  .l^dlty. 
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A  person  who  has  carried  on  a  business  with  another 
man's  money,  and  so  is  construetivehf  a  trustee,  may,  if 
compelled  to  account  for  the  profits,  be  allowed  a  com- 
pensation for  his  skill  and  exertions  in  the  management 
of  the  concern. 

Thus,  Brown  and  De  Tastet  were  partners,  and  ISrown 
died,  and  De  Tastet  carried  on  the  business  with  Brown's 
money.  A  bill  was  filed  by  Brown's  representative 
against  De  Tastet  for  an  account,  and  Lord  Eldon  said, 
*^  it  could  not  be  denied,  that  if  the  business  was  such 
that  on  the  death  of  the  party  other  persons  were  con- 
cerned in  aiding  it  by  the  amplication  of  their  skill,  their 
services,  and  their  property,  a  great  deal  would  be  in- 
cluded under  the  head  of  just  allowances,  which,  till  the ' 
Master  had  thoroughly  investigated  the  case,  the  Court 
could  not  determine ;  "  and  it  was  ordered,  that  upon  th^ 
reference  to  the  Master  De  Tastet  should  be .  at  liberty 
to  submit  any  claims  to  just  allowances  for  his  manage- 
ment of  the  business,  the  Master  to  certify  upon  what 
grounds  he  made  the  allowances  should  the  plaintiff 
require  it,  or  upon  what  grounds  he  refused  to  make  the 
allowances  if  required  by  the  defendant  {p). 

To  this  principle  must  be  referred  the  early  case  of 
Brown  v.  Litton  before  Lord  Harcourt  (q).  The  captain 
of  a  ship,  who  had  800  dollars  on  board  which  he 
intended  to  invest  in  trade,  died  upon  the  voyage,  and 
the  mate,  who  succeeded  to  the  command  of  the  vessel, 
took  the  800  dollars,  and  traded  with  them,  and  made 
great  improvements.  The  executrix  of  the  captain 
filed  a  bill  for  an  account,  and  Lord  Keeper  Harcourt 

{p)  Brown  v.  De   Tastet,  Jac.      15  Yes.  225. 
284 ;  and  see  Sir  Samuel  Romilly*8  (q)  1  P.  W.  140 ;  S.  C.  10  Mod. 

argument  in  Crawshay  v.  Collins,     20. 
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saJd^  *^  the  defis&dsBt  was  like  a  trustee,  and  was  clearly 
liable  to  account  tor  the  profits.  It  resonbled  the  esse 
of  two  joint  laraders,  where  one  died,  and  the  Aondiror 
carried  on  the  business,  when  die  sunrivor  rilOuU  acoounl 
for  the  profits  he  made  to  the  representative  of  tbe 
deceased  partner."  And  the  Court  obserred,  that  ^  this 
country  being  an  island,  all  imaginable  enoouragement 
ought  to  be  given  to  trade ;  and  it  was  a  comfort  to  a 
man  to  know  that  if  he  should  die  on  tlK  passage,  the 
improvement  of  his  effects  should  be  for  the  advantage 
of  his  family ;  but  that,  to  reoompense  the  defendant  fer 
his  care  in  trading  widi  the  money,  die  Master  should 
settle  a  proper  salary  for  the  pains  and  trouble  he  'had 
been  at  in  the  mamgement  thereof.'' 

But  a  person  will  not  be  allowed  to  charge  anytiung 
for  his  management  of  a  trade  or  business,  whexe  he  has 
been  clothed  in  express  terms  with  the  character  of  a 
trustee  or  executor  (r). 

A  solicitor  or  attorney  who  sustains  the  character  of 
trustee  will  not  be  permitted  to  charge  for  his.  ttoK^ 
trouble,  or  attendance,  but  only  for  his  actual  cMbittse- 
ments. 

In  Ay^e  v.  Murray  (s)  Lord  Hardwieke  appears  to 
have  thought  an  attorney  mighi  make  the  usual  piofeh 
sional  charges  ;  but  the  contrary  has  now  been  expressly 
decided  by  Lord  Lyndhurst  in  the  recent,  and  atiU  un- 
reported case  of  New  v.  Jortee  (I).  His  Lordship  wUs  of 
opinion  that  **  the  principle  applied  as  strongly  to  the 
case  of  an  attorney  as  to  that  of  any  other  psarson*  '  If 

• 

(r)  Burden  v.  Burden^  1  V.  &  {s)  2  Atk.  58,  see  60. 

B.  170;    Brocksopp  v.  Barnes^  5  (f)  Ezcli.  Aug.  9,  18SS,  cited 

Mad.  90.     But  see  Marshall  v,  9  Jarm.  Prec.  8SS. 
HoUowatfj  2  Sw.  432. 
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an  attorney  who  was  an  executor  performed  business 
that  was  necessary  to  be  traosacted^  he  was  not  entitled 
to  be  repaid  for  those  duties ;  for  it  would  be  placing 
his  interest  at  variance  with  the  duties  he  had  to  dia- 
charge.  It  was  said,  the  bill  might  be  taxed,  and  this 
would  he  a  rafficioit  check ;  but  he  was  of  opinion 
that  that  would  not  be  a  sufficient  check :  the  estate 
had  a  right  not  only  to  the  protection  of  the  taxing 
officer,  but  also  to  the  vigilance  and  guardianship  of  the 
executor  or  trustee  in  addition  to  the  check  of  the  taxr 
ing  officer.  There  might  be  cases  where  a  trustee 
placed  in  the  situation  of  a  solicitor  might,  if  he  were 
allowed  to  perform  the  duties  of  a  solicitor  and  to  be 
paid  for  them,  find  it  very  oft^i  proper  to  institute  and 
carry  on  legal  proceedings,  which  he  would  not  do  if  he 
were  to  derive  no  emolument  from  them  himself,  and  if 
he  were  to  employ  another  person.  If  a  trustee,  who 
was  a  solicitor,  acted  as  a  solicitor,  he  was  not  entitled 
to  charge  for  his  labour,  but  only  for  his  costs  out  of 
pocket." 

But  the  rale  against  allowances  to  trustees  b  metdy 
a  general  one  in  the  absence  of  express  directions  to  the 
contrary;  for  there  is  no  objection,  if  the  settlor  himself 
choose  to  compensate  the  trustee  for  his  services  either 
by  the  gift  of  a  sum  in  gross,  or  by  the  allowance  of  a 
salary  (»)• 

Thus,  in  Webb  v.  The  Earl  of  Shafteubury  (2),  an  estete 
was  devised  to  Arrowsmith  and  his  heirs  upon  trust  to 
set  and  manage,  and  out  of  the  rents  and  profits  to  pay 
all  rates  and  taxes,  charges  of  repairs,  stewards',  bailifis', 

(«)  Robinsfm  v.  PeU,  3  P.  W.  %bQ,  per  Sir  J.  JekyU. 

(x)  7  Ves.  480. 
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and  gamekeepens*  salaries,  and  all  other  expenses,  and 
the  cirauBission  thereafter  mention^,  and.  subject  there- 
unto  upon  certain  trusts ;  and  the  testatoi:  directed  lluit 
the  trustee  should  retain  for  his  trouble  a<oonHnis8ioa  of 
51.  per  cent,  on  the  gross  rental  of  the  estates^  The 
trustee  claimed  to  be  reimbursed  all  his  expenses  over  and 
above  his  commission  ;  and  Lord  Eldon  said,  ''.he  felt  a 
strong  inclination  to  hold  that  this  commissi^  of  &L 
per  cent,  was  the  whole  the  trustee  was. to  have,  but  the 
will  did  not  say  so,  and  upon,  the  will  he  must  givie  him 
the  other  allowances.'* 

Where  the  settlor  has  not  declared  his  mind  as  to  the 
amount  of  the  remuneration,  it  wiU  be  referred  t  .to  the 
Master  to  settle  the  quantum  meruit  aeQording.Nto  the 
circumstances  of  the  case  (y). 

The  trustee  may  also  contract  for.  >  an  aUowanoe  with 
hh  cestui  que  trust ;  but  bargains  of  this  kind  are  very 
suspicious,  and  are  watched  by  the  Court  with  an  eye  of 
extreme  jealousy.  The  observations  of  Lord  Hardwicke 
upon  this  subject  are  well  worthy  of  attention.  Two 
persons  had  been  made  executors  and  trustees,  and  one 
of  them  refused  to  act  unless  the  cestui  que  trust  would 
give  them,  besides  their  legacies,  some  consideration  fer 
their  trouble.  This  the  cestui  que  trust  refused  for  some 
time  to  do,  but  at  last  consented  to  give  100/.  to  one 
and  200/.  to  the  other.  Lord  Hardwickef  said,  *'  With 
regard  to  the  question,  whether  upon  general  grounds  a 
trustee  may  make  an  agreement  with  his  cestui  que  trust 
for  an  extraordinary  allowance  over  and  above  what  he 
is  allowed  by  the  terms  of  the  trust,  I  think  there  may 

(y)  EUison  v.  Airty^  1  Yes.  Ill,  see  115. 
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l>e  cases  where  the  Court  would  establish  such  agree* 
ments^  but  at  the  same  time  would  be  extremely  cautious 
and  wary  in  doiug  it.  In  general^  the  Court  looks  upon 
trusts  as  honorary,  and  a  burden  upon  the  honour  and 
conscience  of  the  person  intrusted,  and  not  undertaken 
upon  mercenary  riews;  and  there  is  a  strong  reason 
too  against  allowing  anything  beyond  the  terms  of  the 
trust,  because  it  gives  an  undue  advantage  to  a  trustee 
to  distress  ar  cestui  que  trust ;  and  therefore  this  Court 
has  always  held  a  strict  hand  over  trustees  in  this  par- 
ticular. If  a  trustee  comes  in  a  fair  and  open  manner, 
and  tells  the  cestui  que  trust  that  he  will  not  act  in  such 
a  troublesome  and  burdensome  office  unless  the  cestui 
que  trust  will  give  him  a  further  compensation^  and  it  is 
contracted  for  between  them,  I  will  not  say  this  Court 
will  set  it  aside,  though  there  is  no  instance  where  they 
have  confirmed  such  a  bargain.  I  consider  the  present 
case  in  this  light : — ^Two  trustees  are  making  an  ill  use 
of  an  authority  they  had  under  the  will  to  extort  a 
reward  from  the  cestui  que  trust.  If  they  had  told  him, 
give  us  afurtjier  reward,  or  we  will  renounce,  they  had 
acted  fairly,  and  something  might  be  said  in  favour  of 
the  contract ;  but  the  personal  estate  was  vested  in 
them  before  probate,  and  could  not  be  got  out  of  them 
without  an  actual  renuntiation.  The  real  estate  was 
Kkewise  vested  in'them,  and  could  not  be  taken  oixt  of 
them  but  by  an  actual  assignment ;  and,  sensible  of  these 
difficulties  upon  the  cestui  que  trust,  the  trustees  and 
executors  would  not  act  in  order  to  force  htm  into  their 
terms.  Consider  the  ill  consequences  of  such  a  case. 
Suppose  it  should  be  necessary  that  a  will  should  be 
immediately  proved,  as  in  the  case  of  a  widow  and  chil- 
dren ;  shall  a  trustee,  in  whom  the  testator  reposed  a 
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triut  and  confidence,  and  depended  upon  fab  honour  and 
kindnew,  inaUt  upon  such  hard  terma  at  to  hare  an  un* 
reasonable  reward  before  he  will  either  prore  the  wiD  or 
act  in  the  trust  ? "  It  is  almost  unnecessajry  to  add  iimt 
the  trustees  were  refused  the  advantage  of  their  bar^ 
gain  (*). 

Even  where  the  contract  is  not  void  ab  initio,  the  con-^ 
ditiona  of  it  nnist  be  fhlfilled  to  the  letter,  or  the  trustee 
cannot  claim  his  reward.  An  executor,  who  had  no 
legacy,  and  where  the  execution  of  the  trust  was  likely 
to  be  attended  with  trouble,  agreed  with  the  residuary 
legatees  in  consideration  of  100  guineas  to  act  in  the 
executorship.  He  died  before  the  execution  of  the  trust 
was  completed,  and  his  executors  brought  a  bitt  to  be  al- 
lowed those  100  guineas  out  of  the  trust  money  in  dieir 
hands,  but  the  Cent  said  all  bargains  of  this  kind  ought 
to  be  discouraged,  as  tending  to  eat  up  the  trust,  and 
here  the  executor  had  died  before  he  had  finished  the 
sflBura  of  the  trust ;  and  so  the  plamtifis'  demand  was 
disallowed  (a). 

As  the  reason  why  bargains  of  thia  kind  are  ao  narrowly 
watched  is  because  the  trustee,  by  being  in  possession  of 
the  estate,  has  an  advantage,  in  contracting,  over  the 
cestui  que  trust,  if  the  trustee  deal,  not  with  the  cestui 
que  trust,  but  with  the  Court,  he  is  at  liberty,  before 
accepting  the  trust,  to  stipulate  for  a  reasonable  remune- 
ra^n  (i)» 

In  Marshall  v.  HoUowoff  (c)  Croft,  one  of  three  tms- 
teca,  had  declined  to  prove  the  will  or  enter  upon  the 

(«)  Ayliffe  v.  Murray ^  2  Atk.  note  (A). 

5S.  (5)  Brocksopp  v.  Barnes,  5  MTad. 

(a)    Oanld  v.  Fleetwood,  cited  90,  perSif  J.  Leacfa. 

lMin9<m  V.  PeU,   S  P.  W.  2dl,  .,     (c)  2  Sw.  482. 
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tnisteeiAiip^  but  bad  executed  no  disclaimer  of  the  estate, 
and,  as  the  person  best  acquainted  with  the  testator's 
afiairs,  had  been  employed  bj  his  d^trustees  in  the  capa- 
city of  agent.  The  co^tmstees  fikd  a  bill  for  the  admi* 
nistratien  of  the  trust,  and  prayed,  i$iter  alia,  that,  in 
case  the  Court  should  be  of  opinion  that  Croft  ought  to 
be  disc^rged  from  the  trust,  then  he  might  convey  the 
trust  estates^  and  be  allowed  a  compensation  for  his  time 
afnd  trouble  in  the  management  of  the  testator's  afiairs. 
Lord  Eldon  decreed,  that, ''  it  being  alleged  by  the  co- 
trustees that  the  nature  and  circumstances  of  the  testa^ 
tor's  estate  required  the  application  of  a  great  proportion 
of  time>  and  that  they  could  not  undertake  to  continue 
in  the  trust  without  the  aid  and  assistance  of  Croft,  who 
was  better  acquainted  therewith  than  any  other  person, 
and  that  it  would  be  for  the  benefit  of  the  estate  that 
Croft  should  continue  a  trustee,  and  it  being  alleged  by 
Croft  that  due  attention  to  the  affairs  of  the  testator 
would  require  so  much  of  his  time  and  attention  as  would 
be  greatly  pn^udicial  to  his  other  pursuits,  and  therefore 
he  would  not  have  undertaken  to  act  therein,  but  under 
the  assurance  that  an  application  would  be  made  to  the 
Court  to  authorize  the  allowance  of  a  reasonable  compenr 
sation  for  his  labour  and  time,  and  that  he  could  not  conti- 
nue to  act  therein  without  such  reasonable  allowance  being 
made  to  Mm,  it  should  therefore  be  referred  to  the  Mas- 
ter to  settle  a  reasonable  allowance  to  be  made  to  Croft 
for  biff  time,  paim,  and  trouble  for  the  time  past,  and  if 
the  Master  should  be  of  opinion  that  Croft  should  be  con- 
tinued a  trustee,  then  to  settle  a  reasonable  allowance  to 
be  made  to  Croft  far  his  services  in  the  time  to  come/' 

But  a  mortgagee  cannot  bargain  for  a  compensation 
either  Mrith  the  cestui  que  trust  or  with  thd  Court,  for 
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an  agreement  of  this  kind  would  have  a  tendency  to 
usury  (d). 

As  a  trustee  will  not  be  permitted  to  charge  for  his 
personal  care  and  loss  of  time,  it  is  but  just  he  should  be 
allowed  on  proper  occasions  to  call  in  the  assistance  of 
agents  at  the  expense  of  the  estate.  Thus  a  trustee  or  a 
mortgagee  may,  if  the  case  require  it,  appoint  a  collector 
of  rents  (&).  And  as  a  man  is  not  bound  to  be  his  own 
bailiff,  if  a  trustee  or  mortgagee  employ  a  skilfiil  person 
in  that  capacity,  the  salary  must  be  allowed  (/) ;  at  least 
the  Court  will  grant  that  indulgence  whev6  the  estate  is 
at  such  a  distance  from  the  mortgagee's  residence,  that  he 
must  have  appointed  a  bailiff,  had' the  estate' been  his 
own(g). 

An  executor  employed  a  person  >  who  -iiiidl  beeil  his 
clerk  to  transact  some  business  foir  Um  udativ^' to  the 
testator's  afiairs,  and  the  Master  insis^Kxi  it  was  tthe  execu- 
tor's own  duty,  and  refiu^d  to  allow  the  ^expfeMO.i  But 
Lord  Hardwicke  said,  ''he  was  clear^  that  if  an <" executor 
paid  an  attorney  for  his  trouble)  apd  'attaadanbe*  in  the 
management  of  the  estate,  he  ought  to  •  he-  rtplM  the 
sums  he  had  so  disbursed,"  and*  eodered  la^  refei4me  to 
the  Master  to  tax  the  items  of.  the  biU'(A).  f  f^  *:.  «•  * 

If  the  accounts  be  complicated,  .and,  tho  eoBMHtor  or 
trustee  take  upon  himaetf  to  a^8i«!dttd.8ttdeithfnB|*«l- 
though  it  may  oyocupy  a.great  dealpf  jbisbtim^fuid  atten* 


• '   « '.  ?    .  •*  J**  <• 


(i)  See  Chambers  v.  QeUumi,   ^      (/)«  l^Mi'tilMi'ivt  ^INMio^  I 

9  Yes.  271 ;  ScoUv.Br^$t,  2  T,R,  YeDEO.  Sl^i  CHmi^mJ9^€Uimn, 

238.  9  Yes.  272,  per  Lord  Eldon. 

{e)   Davis  v.   Bendy,  3  Mad.  (g)  Godfrey  v.  Watson^  3  Atk. 

170 ;  Stewart  v.  Hoare,  2  B.  C.  C.  5 IS,  per  L^rd  Hudwicke.  ' 

663 ;  and  see  Wilkinson  v.  Wilkin-  (h)  Maeimmara  ^.  Jones, 

son,  2  S.  &  S.  237.  SS7. 
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tion^  the  principle  of  equity  is  that  lie  cannot  claim  a 
compensation ;  but  if  he  choose  to  save  his  ovm  trouble 
by  the  employment  of  an  accomptant^  he  is  entitled  to 
charge  the  trust  estate  with. it  under  the  head  of  ex- 
penses (i). 

The  executor,  of  a  trader  had  employed  an  agent  to 
coUect  debts  at  a  commission  of  5  per  cent.  The  Mas- 
ter had  reduced  the  commission  to^2^  per  cent. ;  and^  the 
executor  upon  that  ground  taking  an  exception  to  the 
report.  Sir  J.  Leach  said,  ^'  Executors,  generally  speak- 
ing, are  not  allowed  to  employ  an  agent  to  perform  those 
duties  which  by  accepting  the  office  of  executors  they 
have  taken  upon  themselves ;  but  there  may  be  very  spe- 
cial circumstances  in  which  it  may  be  thought  fit  to 
allow  them  the  expenses  they  have  incurred  in  the  em- 
ployment of  agents :  I  have  some  doubt  whether  in  this 
case  the  Master  ought  to  have  made  any  allowance,  but 
with  the  allowance  of  2'^  per  cent,  the  executor  must  be 
content  (A?)." 

It  was  laid  down  by  Lord  Keeper  Wright,  but  who 
had  not  then  been  long  in  the  Court,  that  if  one  devised 
to  trustees,  and  by  an  express  clause  gave  them  power  to 
appoint  agents  to  manage  the  land,  and  they  appointed  one 
then  solvent  and  good,  though  afterwards  he  proved  in- 
solvent, diey  shonld  not  answer  for  him ;  but  if  there  were 
no  such  direction  or  power  in  the  will,  the  trustees  were 
bound  to  answer  for  their  agents  at  all  events  (/).  But 
Lord  Hardwicke  laid  down  a  rule,  which  is  much  more  in 
harmony  with  the  general  principles  of  equity,  that  trus- 


(f)  New  ▼.  Janes,   Etcb.,  9th      275. 
Anguit,  1S33,  cited  9  Jarm.  Free.  {k)  Weiss  v.  Dili,  3  M.  &  K.  26. 

38S;  Henderson  v.  M*Iver,  3  Mad.  (/)  /4non.  case,  12  Mod.  560. 
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tees  should  not  be  answerable  for  losses  where  they  acted 
by  other  hands,  either  from  necessity  or  conformably  to 
the  common  usage  of  mankind.  "  There  are/*  he  said,  *'two 
sorts  of  necessity :  first,  legal  necessity ;  and,  secondly, 
moral  necessity.  As  to  the  first  a  distinction  prevails* 
Where  two  executors  join  in  giving  a  discharge  for 
money,  and  one  of  them  only  receives  it,  they  are  both 
answerable  for  it ;  because  there  is  no  necessity  for  both 
to  join  in  the  discharge,  the  receipt  of  either  being  suffi- 
cient :  but  if  trustees  join  in  giving  a  discharge,  and  one 
only  receives,  the  other  is  not  answerable,  because  his 
joining  in  the  discharge  was  necessary.  Moral  necessity 
is  from  the  usage  of  mankind,  if  the  trustee  acts  as  pru- 
dently for  the  trust  as  he  would  have  done  for  himself, 
and  according  to  the  usage  of  business ;  as  if  a  trustee 
appoint  rents  to  be  paid  to  a  banker  at  that  time  in  cre- 
dit, but  who  afterwards  breaks,  the  trustee  is  not  answer- 
able :  so  in  the  employment  of  stewards  and  agents ;  for 
none  of  these  cases  are  on  account  of  necessity,  but 
because  the  persons  acted  in  the  usual  method  of  busi- 
ness (m)"  And  Lord  Loi]^hborough  in  very  similar  terms 
observed,  '^  If  the  business  was  transacted  in  the  ordinary 
manner,  unless  there  were  some  circumstanee.  to  create 
suspicion,  surely  the  allowance  is  faijc  {n}/* 

And  a  trustee  is  not  called  upon  to  tnke  security 
from  his  agent ;  for  to  do  this  on  every  occasion  would 
tend  greatly  to  the  hindrance  of  business  (o). 

II.  Though  a  trustee  is  allowed  nothing  for  his  trouble^ 
he  is  allowed  every  thing  for  his  expenses  out  of  pocket  (p). 

(m)  Ex  parte  Belchier^  Amb.  220,  ^er  Lord  Hardwicke. 

219.  (p)  How  V.  Godfrey^   Rep.  /. 

in)  Bacon  v.  Bacon,  5  Ves.  335.  Finch,  361 ;  in  re  Onmbyi  1  B.  & 

(o)  Ex  parte  Belckier,   Amb.  B.  190,  per  Lord  Manners;  Hide 
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*'  It  flows,"  said  Lord  Eldon^  "  from  the  nature  of  the 
office,  whether  expressed  in  the  instrument  or  not,  that 
the  trust  property  shall  reimburse  him  all  the  charges 
and  expenses  incurred  in  the  execution  of  the  trust  (9)." 

If  a  trustee  be  sued  concerning  the  trust,  and  have  his 
costs  paid  him  as  between  party  and  party,  and  the 
cestui  que  trmt  afterwards  file  a  bill  for  an  account,  the 
trustee  will  be  allowed  his  necessary  costs  in  the  former 
suit,  and  will  not  be  concluded  by  the  amount  of  the 
taxation  (r)  ;  but  of  course  a  trustee  will  have  no  claim 
to  reimbursement  out  of  the  trust  fund,  where  the  legal 
proceedings  were  occasioned  by  his  own  negligence  in 
the  first  instance  {s) . 

Even  a  specific  remuneration  given  by  the  testator  to 
his  trustees  for  therr  services  in  the  trust  is  no  reason  for 
excluditig  them  from  the  usual  allowance  for  expenses. 
A  testator  bequeathed  to  his  acting  trustees  for  the  time 
being  the  yearly  sum  of  five  guineas  a-piece  for  the  care 
and  trouble  they  might  have  in  the  execution  of  the 
trust.  The  testator's  estates  consisted  in  part  of  about 
50  housed  in  London,  34  of  which  were  let  to  weekly 
tenants.  The  trustees  employed  a  person  to  collect  the 
rent^,  and  Sir  John  Leach  said,  "  The  annuity  was  given 
to  them  as  a  recompence  for  the  care  and  trouble  which 
w6nld  attend  the  due  execution  of  the  office ;  and  if  it 
waS'Conl^iteilt  with  the  due  execution  of  the  office  to  em- 
ploy a  collector,  they  were  entitled  to  the  annuity.     A 


.1 


V.  Haytoocn^^  2  Atk.  126;  Caffrey  Ves.  254,  per  Lord  Eldon. 

V.  Darby t  6  Ves.  497,  per  Sir  W.  {r)  Amandv.  Bradburne,  2  Ch. 

Grant;  Godfrey  v.  Watson,  3  Atk.  Ca.  138;   Ramsden  v.  Langley,  2 

618,  per  Lord  Hardwicke.  Vera.   536  ;    and  see   Fearns   v. 

{q)  Worrall  v.  Harford,  8  Ves.  Youngy  10  Ves.  184. 

8;  and  see  Dawson  v,  Clarke,  18  (s)Caffrey\,  Darby,  6  \es.  497* 
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provident  owner  might  well  employ  a  collector  in  such  a 
case^  and  the  labour  of  such  a  collection  could  not  be 
imposed  on  the  trustee  (t).'' 

A  regular  account  of  the  expenses  should  invariably  be 
kept ;  but  where  this  has  not  been  done  the  Court  has 
ordered  a  reasonable  allowance  to  be  made  in  the  gross, 
at  the  same  time  taking  care  that  the  remissness  and 
negligence  of  the  trustee  in  not  having  kept  any  account 
does  not  meet  with  any  encouragement.  Thus  in  He- 
thersell  v.  Hales  (ji)  the  trustee  put  in  a  general  claim  for 
2,500/. y  apparently  an  average  estimate  of  the  expenses 
he  had  incurred  in  the  trust.  '*  The  Court,"  says  the  re- 
porter, *'  took  some  time  to  deliberate  what  was  fit  to  be 
allowed  in  a  matter  of  this  nature  ;  and  having  considered 
that  the  trustee  was  a  friend  to  the  family,  and  undertook 
the  trust  at  their  great  importunity,  and  that  he  had  in- 
curred the  charge  of  surveying  the  whole  estate^  selling 
and  letting  the  same,  looking  after  tenants,  adjusting 
their  accounts,  calling  in  their  rents,  returning  monies  to 
creditors,  and  treating  with  and  stating  their  debts,  and 
procuring  and  agreeing  with  purchasers,  and  for  law 
charges,  and  for  keeping  servants  and  horses,  and  em- 
ploying others  in  journeys  to  London  and  elsewhere,  and 
his  care  there  lying  from  home  a  long  time,  the  Court 
was  of  opinion  that  the  trustee  might  well  deserve  the 
whole  2,500/.,  yet  would  not  allow  but  2,000/.,  which 
the  trustee  was  to  have.*' 

As  it  is  a  rule  that  the  cestui  que  trust  ought  to  save  the 
trustee  harmless  from  all  damages  relating  to  the  trust,  so 
within   the  reason   of  the  rule,  where  the  trustee  has 


(f)  Wilkinson  v.    Wilkinson^  2      Earl  of  Shaftesbury ^  7  Ves.  480. 
S.  &  S.  237;    and  see  Webb  Vi         (u)eCh.  Rep.  15S. 
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honestly  and  fairly^  without  any  possibility  of  being  a 
gainer^  laid  down  money  by  which  the  cestui  que  trttst  is 
discharged  from  a  loss^  or  from  a  plain  and  great  hazard 
of  it,  the  trustee  ought  to  be  repaid  (x). 

The  expenses  incurred  by  a  trustee  in  the  execution  of 
his  office  are  treated  by  the  Court  as  a  charge  or  lien 
upon  the  estate,  and  the  cestui  que  ti-ust  or  his  assign 
cannot  compel  a  conveyance  in  equity  without  a  previous 
satisfaction  of  all  the  trustee's  demands. 

In  Trott  V.  Dawson  (y)  Lord  Macclesfield  said,  **  Daw- 
son, the  assignee  of  Archdale,  cannot  be  in  a  better  case 
than  Archdale  under  whom  he  claims.  Wherefore,  as 
Archdale  would  not  have  had  the  assistance  of  a  Court  of 
Equity  without  paying  for  the  charge  and  trouble  which 
Trott  had  been  at  in  relation  to  the  trust,  so,  by  parity 
of  reason,  the  defendant  Dawson,  as  claiming  under 
Archdale,  must  do  the  same  thing  which  it  was  incum- 
bent upon  Archdale  to  have  done. 

The  decision  in  this  case  was  reversed  in  the  House 
of  Lords;  and  hence  the  inference  has  been  drawn, 
that  a  trustee  gives  credit  for  the  expenses,  not  to 
the  estate,  but  to  the  person  of  the  cestui  que  trust, 
and  that  the  assign  is  not  liable  for  the  trustee's  expenses 
incurred  in  the  time  of  the  assignor.  The  case  is  re- 
ported much  more  at  length  in  Brown  (js),  and  the  circum- 
stances were  briefly  these  : — An  eighth  of  the  proprietor- 
ship of  the  province  of  Carolina  Jiad  been  conveyed  in 
1684  to  Amy  in  trust  for  fopr  persons.  The  whole 
equitable  interest  had  become  subsequently  vested  in 
John  Archdale,  who   settled  it  upon  Dawson  and  his 


{x)  BaUh  V.  Hyham,  2  P.  VV.  (y)  1  P.  W.  780. 

455,  per  Lord  King.  («)  7  B.  P.  C.  20(5. 


454  ALLOWANCES  TO  TRUSTEES.  QcH.  XXII. 

wife.  Dawson  filed  a  bill  against  the  co-heirs  of  Amy  for 
a  conveyance ;  and  the  question  between  the  parties  was, 
whether  the  expenses  incurred  by  Amy  ought  or  ought 
not  to  be  first  paid  and  satisfied.  On  a  reference  to  the 
Master  it  was  found  that  Amy  had  been  active  in  the 
trust  from  1684  to  1697,  and  during  that  time  had  ex- 
pended various  sums  of  money  ;  that  the  proprietors  of 
the  province  had  ordered  Amy  one  grant  of  12,000  acres ; 
had  created  him  Landgrave,  with  a  further  grant  of 
48,000  acres  ;  and  had  also  presented  him*  with  one  of 
the  eight  proprietorships,  which  had  fallen  in  by  the 
death  of  a  proprietor  without  heirs.  It  was  entered  on 
the  books  of  the  proprietors  in  1698,  that  the  grants 
had  been  made  to  Amy  for  his  services  generally,  and 
particularly  for  his  faithful  discharge  of  the  trust;  that 
Amy  had  agreed  to  convey  the  estate  on  request  to 
W.  J.,  who  was  to  succeed  him  in  the  office,  and  by 
whom  subsequently  the  trust  was  exclusively  managed. 
It  did  not  appear  that  the  first  two  grants  had  ever 
been  perfected,  or  had  become  beneficial ;  but  the  grant 
of  the  proprietorship  had  been  accepted  and  acted 
upon.  It  was  under  these  circumstances  that  Lord 
Macclesfield  directed  a  conveyance  of  the  estate,  subject 
to  the  payment  of  Amy's  expenses ;  but  on  appeal  to  the 
House  of  Lords  the  decree  below  was  reversed.  The 
question  therefore  appears  to  have  been,  not  whether 
Amy's  expenses,  due-  from  the  assignor,  were  to  be 
regarded  as  a  lien  upon  the  estate,  but  whether  the 
grants  made  to  Amy  had  not  been  accepted  by  him  as  a 
foil  compensation. 

But  although  the  trustees  themselves  are  creditors 
upon  the  trust  fund  for  the  amount  of  their  expenses, 
the  persons  who  are  employed  by  them  as  solicitors,  sur- 
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veyors^  &c.,  have  no  such  lien,  except,  it  may  be,  in  some 
special  case  (a) ;  and  the  law  is  so  settled,  notwithstand- 
ing an  express  declaration  by  the  settlor  that  the  trustee 
shall  in  ihefir^t  flace  pay  the  expenses  of  the  trust,  and 
though  the  trustees  themselves  be  charged  to  be  insol- 
vent :  in  every  deed  is  implied  a  direction  to  pay  the 
costs  and  expenses,  and  expressio  eorum  quce  tacite  insunt 
nihil  operatuT :  it  would  be  a  mischievous  principle  to 
hold,  that  every  person  with  whom  the  trustees  had  in- 
curred a  just  and  fair  demand  might  sue  the  trustees, 
and  come  for  an  account  of  the  whole  administration  (6). 
And,  vice  versa,  the  agents  of  the  trustees  are  account- 
able to  their  employers  only,  the  trustees,  and  not  to  the 
cestuis  que  trust  (c) ;  unless  they  have  not  confined  them- 
selves to  the  duties  of  agents,  but  by  accepting  a  dele- 
gation of  the  whole  trust  have  themselves  become  trustees 
by  construction  of  law  (rf). 

If  the  trust  estate  fail,  it  seems  the  trustees  may  then 
file  a  bill  against  the  cestui  que  trust  to  recover  from  him 
personally  the  amount  of  the  money  expended  (e). 

III.  It  remains  to  consider  the  subject  of  the  costs 
of  trustees  incurred  in  legal  proceedings. 

1.  The  general  rule  is,  that  a  trustee  or  executor  shall 
have  his  costs,  though  not  his  costs  charges  and  ex- 
penses (/),  awarded  him  at  the  hearing  out  of  the  trust 

(fl)  Lawless  v.  Shaw^  L.  &  G.  {d)  Myler  v.   Fitzpairich,    ubi 

154.  supra ;  and  see  Pollard  v.  Dowriesy 

(h)  Warrall  v.  Harford^  8  Ves.  ubi  supra, 

4,  see  8.  (c)  Balsh  v.  Hyhaniy   2  P.  W. 

(c)  Myler  v.  Fiizpatrick,  6  Mad.  453. 

60,  per  Sir  J.  Leach  ;  but  see  Pol-  (/)  Brooke   v.    Turner,    V.  (-. 

lard  V.  Downes,  1  Eq.  Ca.  Ab.  6.  March  7th,  1836,  MS. 
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estate  (g).  And  if  there  be  a  fiind  under  the  control  of 
the  Court>  but  not  otherwise  (h),  he  will  have  his  costs 
as  between  solicitor  and  client  {%).  But  the  executor 
or  trustee  will  not  be  allowed  without  question  whatever 
sum  by  way  of  costs  he  thinks  fit  himself  to  pay  his 
solicitor ;  for^  the  bill^  though  not  submitted  to  a  regular 
taxation,  will  be  moderated  in  the  Master's  office  by  a 
deduction  of  such  charges  as  may  appear  irregular  and 
excessive  (J). 

Even  where  the  trustee  did  not  appear  at  the  hearingi 
and  a  decree  nisi  was  made  against  him,  and  the  trustee 
set  down  the  cause  again,  and  prayed  to  have  his  costs  of 
the  suit  upon  his  paying  the  costs  of  the  day.  Lord 
Kenyon  said,  '*  The  payment  of  the  costs  of  the  day 
makes  the  trustee  rectum  in  curid  ;  and  as  he  would  most 
unquestionably  have  been  entitled  to  his  costs  if  he  had 
appeared  at  the  original  hearing,  so  he  now  stands  in  the 
same  situation,  and  is  therefore  entitled  to  his  costs  (it)." 

But  if  the  decree  has  been  passed,  a  trustee  who  has 
omitted  to  ask  for  his  costs  at  the  hearing  cannot  have 
the  cause  reheard  upon  the  subject  of  costs  only^  and^ 
cannot  obtain  an  order  for  payment  of  his  costs  upon  pre- 
senting a  petition  (/). 


(^)  1  Eq.  Ca.  Ab.  125  note  (a); 
Hall  y.  HaUet,  1  Cox,  141,  per 
Lord  Thurlow;  Attorney-General 
V.  City  of  London,  3  B.  C.  C.  i71 ; 
Norris  v.  Norris,  1  Cox,  183; 
Sammes  v.  Rickman^  2  Yes.  jun. 
38,  per  Lord  Chief  Baron  Eyre ; 
Rashley  y.  Masters,  1  Yes.  jun. 
201 ;  Roche  v.  HarU  11  Yes.  58; 
Maplett  V.  Pocock,  Rep.  t.  Finch, 
136 ;    Landen  v.    Green,    Barn. 


389 ;  Taylor  v.  GlanviUe,  3  Mad. 
176;  &c. 

(Ji)  Edenborough  v.  The  Arch- 
bishop  of  Canterbury,  2  Rasa.  112. 

(»)  Mohun  V.  Mohun,  1  Sw. 
201,  per  Sir  T.  Plumer. 

ij)  Johnson  v.  Telford,  3  Ross. 
477. 

(k)  Norris  v.Norris,  1  Cox,  183. 

(0  Colman  v.  Sarell,  2  Cos, 
206. 


CH.  XXII.^  ALLOWANCES  TO  TRUSTEES. 


457 


If  a  person  named  as  trustee  be  made  defendant  to  a 
suit,  and  by  his  answer  disclaim  the  trusty  the  bill  will  be 
dismissed  as  against  him  with  costs,  but  not  with  costs  as 
between  solicitor  and  client ;  for,  having  refused  to  accept 
the  office,  he  stands  in  the  light  of  any  ordinary  de- 
fendant (tn). 

In  the  case  of  two  or  more  trustees,  each  of  them  may 
employ  a  separate  solicitor,  and  put  in  a  separate  answer, 
and  will  each  have  his  costs ;  for,  as  they  are  separately 
responsible,  they  cannot  be  obliged  to  repose  confidence 
in  the  same  person  (n). 

2.  If  any  particular  instance  of  misconduct,  or  a  ge- 
neral dereliction  of  duty  in  the  trustee  (o),  or  even  his 
mere  caprice  and  obstinacy  (ji),  be  the  immediate  cause 
why  the  suit  was  instituted,  the  trustee,  on  the  charge 
being  substantiated  against  him,  must  pay  the  costs  of 
the  proceedings  his  own  improper  behaviour  has  occa- 
sioned. And  where  two  executors  had  kept  lar^e  ba- 
lances in  their  hands  for  a  great  length  of  time,  and  one 


(m)  Norway  v.  Norwayt  2  M. 
&  K.  278,  oyerruling  Sherrati  v. 
Bentky,  1  R.  &  M.  655. 

(n)  See  Reade  v.  Sparkes,  1 
Moll.  10. 

(o)  Attorney 'Oeneralv^  Hobert, 
Rep.  t  Finch,  259 ;  Earl  Powlei 
V.  Herbert,  1  Ves.  jun.  297 ;  Caf- 
frey  v.  Darby,  6  Ves.  488  ;  Little- 
hales  V.  Gascoyne,  3  B.  C.  C.  73 ; 
Aahbumham  v.  Thompson,  13  Yes. 
402;  Hide  v.  Haywood,  2  Atk. 
126;  Adams  v.  Clifton,  1  Russ. 
297;  Mosley  v.  Ward,  11  Ves. 
581 ;  Piety  v.  Stace,  4  Ves.  620 ; 
Seers  v.  Hind,  1  Ves.  jun.  294  ; 


FeU  V.  Lutwidge,  Barn.  319,  see 
322;  Brown  v.  How,  Barn.  354, 
see  358  ;  Sheppard  v.  Smith,  2 
B.  P.  C.  372;  Haberdashers' 
Company  v.  Attorney- General,  2 
B.  P.  C.  370 ;  Franklin  v.  FHth, 
3B.  C.  C.433;  Whistler  y.  New- 
man,  4  Ves.  129 ;  Stacpoole  ▼. 
Stacpoole,  4  Dow.  209  ;  Crackelt 
V.  Beihune,  1  J.  &  W.  586. 

(p)  Taylor  v.  GlanviUe,  3  Mad. 
1 78,  per  Sir  J.  Leach ;  Jones  v. 
Lewis,  1  Cox,  199  ;  Earl  of  Scar- 
borough V.  Parker,  1  Ves.  jun. 
267. 
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of  them  had  become  insolvent,  the  Court  decreed 
each  of  them  to  be  liable  for  the  costs  of  the  whak 
suit  (q). 

But  where  a  bill  was  filed  charging  the  trustee  with  a 
breach  of  trust  both  as  to  realty  and  personalty,  and  the 
charge  failed  as  to  the  former  but  succeeded  as  to  the 
latter,  the  Court  said,  it  was  scarcely  possible  to  sup- 
pose lliat  the  trustee  should  be  permitted  to  have  his 
costs,  but  it  would  be  injustice  to  make  him  pay  the 
whole  ctmts,  as  one  part  o(  the  bill  had  failed  (r). 

Trustees  for  sale  had  purchased  in  the  name  of  a 
trustee  at  an  under  value,  but  without  amf  imputatum  of 
fraud,  and  by  auction.  As  to  so  much  of  the  suit  as 
related  to  calling  upon  the  trustees  to  submit  to  a 
resale,  and  the  directions  consequential  thereon,  the 
Court  gave  relief  against  the  trustees  29i<A  costs  ;  but,  as 
to  the  accounts  that  must  have  been  taken  had  the  sale 
been  unimpeachable,  the  trustees  were  allowed  their 
costs  (3). 

If  the  suit  was  occasioned  by  the  ffustake,  or  some 
^slight  neglect  of  the  trustee,  the  Court  will  content  itself 
with  fiot  giving  him  costs  (/),  or  will  punish  him  with 
payment  of  part  of  the  costs  only  (ti),  or  will  even  give 
him  his  costs  (x). 

3.  If  the  bill  filed  did  not  originate  from  any  necessity 
of  inquiring  into  the  conduct  of  the  trustee,  but  in  the 

{q)  Littlehales  v.    Gascojfne,  3  Yes.  117- 

B.  C.  C.  73.  («)  East  v.  Ryai,  2  P.  W.  2S4. 

(r)  Poeock  v.  Reddington,  5  Vcs.  (x)  Taylor  v.  Tabrumf  6  Sim. 

800.  281 ;  Flanagan  v.  Nolan,  1  Moll. 

(s)  Sanderson \,  Walker,  ISXes.  84;     Trovers    v.    Townsend,   ib, 

601.  496. 

{t)  O'Callaghan    v.    Cooper,   5 
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course  of  the  proceedings  instituted  upon  other  grounds 
it  appears  the  trustee  has  in  some  particular  instance 
been  guilty  of  a  breach  of  trust,  the  Court  will  not 
award  against  the  trustee  the  costs  of  the  whale  cause, 
but  only  of  so  much  of  it  as  connects  itself  with  his  mis- 
conduct, and  as  to  the  rest  of  the  suit  will  allow  him  his 
costs  (y). 

An  executor,  instead  of  accumulating  a  fund  as  di- 
rected by  the  wiU>  had  improperly  kept  the  balance  in 
his  hands ;  *  bat>  as  the  amount  of  costs  had  in  great 
measure  been  occasioned  by  the  inquiry  what  rule  the 
Court  ought  to  adopt  with  respect  to  the  computation  of 
interest,  it  was  thought  hard  under  the  circumstances 
to  fix  the  executor  with  payment  of  costs  even  relatively 
to  the  breach  of  trust ;  and  therefore  the  Court  gave  no 
costs  {z). 

As  to  one  part  of  the  suit,  the  trustee  ought  from  his 
misconduct  to  have  paid  the  costs,  and,  as  to  another,  to 
have  been  allowed  his  costs  ;  and  the  Court,  by  a  kind  of 
compromise,  left  each  party  to  pay  his  own  costs  (a). 

Where  the  breach  of  trust  is  very  trivial,  the  Court 
may  overlook  it  altogether,  and  give  the  trustee  his 
whole  costs  (6). 

4.  If  a  trustee  have  a  private  interest  of  his  own  se- 
parate and  independent  from  the  trust,  and'  oblige  the 
cestui  que  trust  to  come  into  a  court  of  equity  merely  to 
have  some  point  relating  to  the  trustee's  private  interest 
determined  at  the  expense  of  the  trust,  that  is  such  a 

(y)  Tebbs  V.  Carpenter,  1  Mad.  (a)  Newton  v.  Bennet,  1  B.  C.  C, 

290,  see  308;  Newton  v.  Bennet,  362. 

I  B.  C.  C.  359.  (6)  Fitzgerald  v.  Pringle,  2  Moll. 

(2)  Raphael  v.  Boehm,  13  Ves.  534. 
592. 
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vexatious  proceeding  in  the  trustee,  that,  for  example's 
sake,  he  will  be  decreed  to  pay  the  costs  of  the  whole 
suit  (c). 

5.  If  on  a  bill  for  an  account  the  defendant  says  in 
his  answer  he  believes  the  plaintiff  is  considerably  in- 
debted to  him,  and  after  a  long  investigation  it  proves 
the  defendant  is  considerably  indebted  to  the  plaintiff, 
the  trustee,  thus  daring  the  plaintiff  to  the  account, 
will  be  decreed  to  pay  the  costs  (d).  And  if  the  balance 
be  in  favour  of  the  trustee,  but  far  below  what  he  had 
stated  in  his  answer,  he  will  not  be  entitled  to  hope  his 
costs  (e). 

A  trustee  will  be  fixed  with  costs  if  he  wilfully  mis- 
state the  accounts  (/),  or  if,  by  any  chicanery  in  his  an- 
swer, he  keep  the  cestui  que  trust  from  a  true  knowledge 
of  the  accounts  (^),  or  even  if  he  have  kept  the  accounts 
in  a  very  confused  manner  (A).  And  an  executor  will  be 
liable  to  the  costs  if  he  deny  assets,  and  the  contrary  be 
established  against  him  (i). 

Where  a  corporation  in  their  answer  pleaded  ignorance 
of  the  claims  of  the  plaintiff,  and  the  information  was 
afterwards  elicited  from  the  documents  scheduled  to 
their  answer,  as  the  Court  inferred  from  such  conduct  a 
disposition  to  obstruct  and  defeat  the  ends  of  justice,  the 
corporation  was  decreed  to  pay  the  costs  of  the  suit  (Ar). 


(c)  Henley  v.  PhUips,  2  Atk.  48.  (g)  Avery    v.    Osborne^   Barn. 

Id)  Parrot  v.  Treby,  Pr.  Ch.  349. 

254.  (h)  Norbury  v.  Calbeck,  2  Moll. 

(&)  AUorney'General  v.  Brew-  461. 

ers'  Company^  1  P.  W.  376.  (»)  Sandys  v.  Watson,  2  Atk.  SO. 

(f)Sheppardy.SmUh,2B.T.C.  (k)  Attorney- General  v.   East 

372;  and  see  Flanagan  v.  Nolan,  Retford,  2  M.  &  K.  35. 
1  MoU.  86. 
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And  a  corporation  was  punished  in  the  same  manner 
where,  the  Court  having  directed  the  production  of  cer- 
tain documents,  it  was  afterwards  discovered  a  very 
material  one  had  been  suppressed  (/). 

6.  The  costs  of  the  suit  will  be  cast  upon  the  trustee, 
if,  in  his  answer,  he  set  up  a  title  of  his  own,  and  make 
an  ill  defence  {m) ;  and  he  will  not  be  allowed  to  have 
his  costs  if  he  set  up  any  trust  different  from  what  it 
actually  is  (n). 

An  executor  sued  by  the  next  of  kin  had  put  the 
plaintiffs  to  the  proof  of  their  relationship,  and,  the  fact 
not  admitting  a  doubt,  the  executor  was  fixed  with  the 
costs  of  the  inquiry  (o). 

7.  It  was  laid  down  as  a  rule  by  Lord  Thurlow,  that 
'^  where  he  was  obliged  to  give  interest  against  executors 
as  a  remedy  for  a  breach  of  trust,  costs  against  them 
must  follow  of  course  (jti);  **  but  Sir  W.  Grant  said,  "  that 
was  a  proposition  to  which  he  was  not  quite  prepared 
to  accede,  as  there  might  be  many  cases  in  which  ex- 
ecutors must  pay  interest,  which  would  not  be  cases  for 
costs  {q) ; "  and  the  existence  of  any  such  rule  has  since 
been  denied  by  Sir  T.  Plumer(r).  The  meaning  of 
Lord  Thurlow  probably  was,  that  where  the  suit  was 
occasioned  by  the  misconduct  of  the  trustee,  and  the 
charge  against  him  was  shown  to  be  well  founded  by 
the  Court's  fixing  him  with  interest,  the  costs  of  the 

(/)  Borough  of  Hertford  \.  Poor  (jp)  Seers  v.  Hind,  1  Vcs.  jun, 

of  same  Borough,  2  B.  P.  C.  377.  294 ;  and  see  Franklin  v.  Friih, 

(m)  Loyd  V.  SpiUet,  3  P.  W.  3  B.  C.  C.  433. 

344.  (g)  Ashhurnham  v.    Thompson, 

(ft)  Ball  V.  Montgomery,  2  Ves.  13  Ves.  404. 

jun.  191,  see  199.  (r)  Tehbs  v.  Carpenter,  1  Mad. 

(o)    Lowson    V.     Copeland,    2  308. 
B.  C.  C.  156* 
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suit  in  that  case  would  be  copsequential  upon  the 
relief  (*). 

The  preceding  remarks  apply  only  as  between  the 
trustee  and  the  parties  interested  in  the  trust  estate  ;  but 
in  cases  where  strangers  are  concerned  the  trustee  is  on 
no  better  footing  than  any  ordinary  plaintiff  or  defend* 
ant :  the  circumstance  of  the  trust  cannot  be  allowed  to 
affect  the  interest  of  a  third  person  (/)• 

Thus  on  a  bill  by  a  stranger  for  specific  performance 
of  a  contract  the  vendor,  a  trustee  for  sale,  must,  if  he 
cannot  make  a  title,  pay  the  costs  of  the  suit  agreeably 
to  the  general  rule  {u). 

So  where  trustees  or  executors  are  brought  before  the 
Court  as  necessary  parties  by  a  stranger,  if  the  trustees 
or  executors  contest  the  claims  of  the  plaintiff,  and  the 
plaintiff  recover  in  the  suit,  they  are  not  entitled  to  their 
costs  y  but  if  they  submit  the  point  to  the  Courts  they 
will  be  decreed  their  costs  (x). 

If  a  plaintiff  fail  in  his  suit,  but  stands  in  so  hard  a 
case  that  he  ought  not  to  pay  any  costs,  the  Court  will 
not  oblige  him  to  pay  the  costs  of  a  defendant  who  hap- 
pens to  sustain  the  character  of  trustee  (y). 

Where  the  bill  of  a  stranger  is  dismissed  with  costs,  a 
trustee,  who  is  defendant,  will  not,  as  is  usual  between 
trustee  and  cestui  que  trust,  be  ordered  his  costs  as  be- 
tween attorney  and  client,  but  only  as  between  party  and 
party  {z). 

(«)  See   Mosley  v.    Ward^   11  (x)  Rashley  v.  Masters^  1  Vcs. 

Ves.  582.  Jan.  201,  see  205. 

(0  Burgess  v.  Wheate,   1   Ed.  (y)  Brodie  v.  Si.  Paul,  ib.  326, 

251,  per  Lord  Northington.  see  S34. 

(u)  Edwards  v.  Harvey ^  Coop.  (z)  Mohun  v.    Mohun,    1  Sw. 

40 ;  and  see  Hill  v.  Magan,  2  Moll.  201 . 
460. 
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If  a  creditor  file  a  bill  against  an  executor  for  payment 
of  a  debt^  the  rule  which  prevails  at  law  is  not  also  the 
rule  of  equity,  viz. ,  that  if  the  creditor  recover  he  shall  be 
entitled  to  his  costs  de  bonis  testatoris,  and  if  there  be 
none,  then  de  bonis  propriis  of  the  executor  ;  for  the  con- 
sideration of  costs  in  equity  rests  entirely  in  the  discre- 
tion of  the  Court  (a).  If  the  assets  be  not  sufficient  to 
cover  both  the  debt  and  the  costs^  the  executor  will  not 
be  decreed  to  pay  costs  {V),  unless  he  have  misconducted 
himself  by  having  satisfied  simple  contract  debts  in  pre- 
ference to  debts  upon  specialty  (c).  But  of  course  the 
executor,  where  the  debt  has  been  allowed,  will  not  be 
entitled  to  have  his  costs  paid  him  by  the  creditor. 

If  the  truste'e  or  executor  be  not  paid  his  costs,  or  not 
his  full  costs  as  against  a  stranger,  the  trustee  may  charge 
his  costs,  as  between  attorney  and  client,  upon  the  trust 
fund  (rf),  or  the  executor  may  retain  them  out  of  the  re- 
sidue of  the  assets  (e).  If  there  be  no  trust  fund  or 
assets,  the  trustee  or  executor  must  submit  to  the  per- 
sonal loss  (/).  And  if  a  bill  be  filed  by  a  specialty  credi- 
tor, and  the  specialty  exhaust  the  personal  assets,  the 
executor  cannot  claim  to  be  reimbursed  out  of  the  real 
estate  to  the  prejudice  of  the  testator's  heir  (^)  :  the  exe- 
cutor should  have  considered  the  risk  before  he  implied 
for  the  probate  (A). 

(a)  TwisUion  v.  Thelwel,  Hard.  (c)  Uvedale  v.  Uvedak^  3  Atk. 

165;   Uvedale  v,  U vedale ^  S  AtV,  119;  Sandys  v.    Watson,  2  Atk. 

119.  80. 

(6)  Ttvisleton  v.   ThelweU,  ubi  (/)  See  Mohun  v.  Mohuu,  1 

supra;  Morony  v.  Vincent,  2 Moll.  Sw.  201;   Adair  v.  Shaw,  1  Sell. 

461.  &Lef.  280. 

(c)  Jefferies  v.  Harrison,  1  Atk.  (^)  Uvedale  v.  Uvedale,  3  Atk. 

468.  119. 

{d)  See  supra,  p.  451 ;  and  see  (A)  See  lb.;  Humphrey  v. Morse, 

Hill  V.  Magan,  2  Moll.  460.  2  Atk.  408. 
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CHAPTER  XXIIL 

HOW    A    TRUSTEE    MAY     OBTAIN    HIS   DISCHARGE    FROM   THE 

OFFICE. 


?T  E  shall  conclude  the  subject  of  the  office  of  trustee 
by  considering  in  what  manner  he  may  divest  himself  of 
that  character. 

The  only  modes  by  which  he  can  accomplish  this  object 
appear  to  be  the  following : — either,  first.  He  may  have 
the  universal  consent  of  all  the  parties  interested ;  or, 
secondly.  He  may  retire  under  cover  of  a  special  power 
contained  in  the  instrument  creating  the  trust;  or, 
thirdly.  He  may  obtain  his  release  by  application  to  a 
Court  of  Equity. 

I.  As  no  cestui  que  trust  who  concurs  in  a  breach  of 
duty  by  the  trustee  ca;n  afterwards  call  him  to  account 
for  the  mischievous  consequences  of  the  act,  it  follows, 
that,  where  all  the  cestuis  que  trust  lend  their  joint  sanc- 
tion to  the  trustee's  dismissal,  they  are  precluded  from 
ever  visiting  him  with  damages  on  the  ground  of  delega- 
tion of  his  office  (a). 

But  the  trustee  must  first  satisfy  himself  that  all  the 
cestuis  que  trust  are  parties,  for  even  in  the  case  of  a  nu- 
merous body  of  creditors  the  consent  of  the  majority  is 
no  estoppel  as  against  the  rest  (6). 

(a)  Wilkinson  v.  Parry ^  4  Ruu.  276,  fer  Sir  J.  Leach. 
(6)  See  ntfra^  391,  note  (x). 
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And  the  cesttUs  que  trust  who  join  must  of  course  be 
9m  juris,  not  femes  covert  or  infants^  who  have  no  legal 
capacity  to  consent. 

If  the  parties  interested  in  the  trust  fund  be  not  all  in 
existence^  as  where  the  limitation  of  the  property  is  to 
children  unborn^  it  is  clear^  that,  as  the  trustee  cannot 
have  the  sanction  of  all  the  parties  interested,  he  cannot 
with  safety  obtain  his  discharge  from  the  office. 

II.  A  trustee  may  retire  under  cover  of  a  special  power 
contained  in  the  original  instrument. 

The  person  who  creates  the  trust  may  mould  it  in  what- 
ever form  he  pleases,  and  may  therefore  provide  that  on 
the  occurrence  of  certain  events  and  the  fulfilment  of 
certain  conditions  the  original  trustee  may  retire,  and  a 
new  trustee  be  substituted. 

The  proviso  usually  introduced  in  settlements  is  that 
in  case  any  trustee  shall  happen  to  die,  or  be  desk- 
ous  of  being  discharged  from,  or  refuse  or  decline,  or 
become  incapable  to  act  in  the  trusts,  it  shall  be  law- 
ful for  the  cestui  que  trust  to  whom  the  power  may  be 
given,  or,  as  the  proviso  is  frequently  worded,  for  the 
surviving  or  continuing  trustee  or  the  executors  or  ad- 
ministrators of  the  survivor,  by  deed  attested  by  two 
witnesses  to  nominate  some  other  person  to  be  a  trustee, 
and  the  power  then  proceeds  to  declare  that  the  trust 
estate  shall  forthwith  be  vested  jointly  in  the  persons  who 
are  in  future  to  compose  the  trust,  and  that  the  new  or 
substituted  trustee  shall  be  capable  of  exercising  all  the 
same  powers  as  if  he  had  been  originally  named. 

The  construction  of  this  proviso  is,  that  the  person  to 
be  appointed  is  not  invested  with  the  character  of  trustee 
until  he  has  both  been  nominated  to  the  office  by  the 

H  H 
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donee  of  the  power,  and  the  trust  property  has  been  duly 
conveyed  or  assigned  (c). 

Should  the  trust  estate  consist  of  money  in  the  funds, 
the  stock  may  be  transferred  into  the  joint  names  of  the 
old  and  the  intended  new  trustee,  and  then  by  one  and 
the  same  deed  the  donee  of  the  power  may  nominate  the 
new  trustee,  and  the  old  and  new  trustee  may  execute  a 
declaration  of  trust.  If  the  trust  estate  consist  of  chatr 
tels  real,  or  other  chattels  personal  than  stock,  the  parties 
cannot  effectuate  their  object  but  at  the  trouble  and 
expense  of  two  deeds.  By  the  first,  the  old  trustee  wiU 
assign  the  chattel  interest  to  A.,  and  then  A.,  by  indorse- 
ment, will  reassign  it  to  the  old  and  new  trustee  as  joint 
tenants.  If  the  trust  estate  be  of  a  freehold  nature, 
there  needs  in  general  no  other  machinery  than  a 
simple  conveyance  under  the  statute  of  uses ;  for  the  old 
trustee  may  release  the  lands  to  the  joint  use  of  himself 
and  the  new  trustee,  and  the  statute  vnll  operate  to  trans- 
fer the  possession.  But  in  settlements  which  invest  the 
trustees  with  powers  the  established  form  of  the  proviso 
has  introduced  the  necessity  of  resorting  to  the  use  of 
two  deeds.  The  language  of  the  clause  is,  that  *'  the 
trust  (estate,  the  trustee  whereof  shall  so  die,  &c.,  shall  be 
conve;yed  in  such  manner  that  the  same  may  be  vested  in 
the  old  and  new  trustee  to  the  uses,  trusts,  intents,  and 
purposes  of  the  settlement."  Now,  the  meaning  obvi* 
ously  is,  that,  as  by  the  settlement  an  estate  to  preserve 
contingent  remainders,  or,  it  may  be,  some  other  interest^ 
was  limited  to  the  trustees  who  are  armed  with  the 
powers,  should  either  of  the  trustees  die,  &c.,  and  a 


(e)  Foley  t.  Wiminer^  2  Jac.  &  Walk.  248,  per  Lwd  Eldon;  and  aoe 
WilkiMim  t.  Purrff,  4  Ross.  272. 


CH.  XXIIl.]]  MAY  RELINQUISH  THE  OFFICE.  467 

new  trustee  be  appointed^  such  estate  pur  autre  vie,  or 
other  interest,  should  be  transferred  to  the  old  and  new 
trustee  jointly.  But  the  practitioner,  ex  majari  cauteld, 
has  attached  to  the  words  the  possible,  however  impro- 
bable construction,  that  on  the  appointment  of  a  new 
trustee  the  whole  settlement  should  be  re-opened,  and 
that  the  fee  simple  should  ah  integro  be  conveyed  to  the 
old  and  new  trustee  to  all  the  same  uses,  &c.  as  were  de- 
clared by  the  original  deed.  For  accomplishing  this 
object  it  is  necessary  that  two  instruments  should  be  pre- 
pared. By  the  first,  the  new  trustee  will  be  nominated  by 
the  donee  of  the  power,  the  old  uses  of  the  settlement  will 
be  absolutely  revoked,  (the  proviso,  it  is  said,  implying  an 
authority  for  that  purpose,)  and  the  use  will  be  appointed 
to  A.  and  his  heirs ;  and  the  estate  and  interest  vested  in 
the  old  trustee  will  be  assured  unto  and  to  the  use  of  A.  and 
bis  heirs  by  way  of  conveyance.  When  this  has  been  per- 
fected by  one  deed,  and  A.  has  become  seised,or  is  supposed 
to  have  become  seised,  of  the  inheritance  in  fee  simple,  he 
may  then  by  lease  and  release,  which  may  be  indorsed  on 
,the  former  release,  reconvey  the  premises  to  the  old  and 
new  trustee  to  the  uses,  trusts,  &c.  of  the  settlement  in 
the  same  manner  as  if  the  new  trustee  had  been  originally 
appointed.  Some  qualifications  may  also  be  requisite 
according  to  the  circumstances  of  the  case  ;  as,  if  a  term 
was  limited  by  the  settlement  to  two  trustees,  who  are 
dead,  and  the  term  has  become  vested  in  the  survivor's 
executor,  words  must  be  introduced  that  will  effectually 
Umit  the  term  to  the  use  of  such  executor.  Thus,  if  the 
real  intention  was,  that  on  the  appointment  of  a  new 
trustee  a  seisin  to  serve  the  uses  should  be  vested  in  the 
old  and  new  trustee  jointly,  then  a  power  of  revocation 
was  implied,  and  the  direction  has  been  complied  with. 

hh2 
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If  the  settlor  had  no  such  intention,  then  there  was  no 
implied  power  of  revocation,  and  the  affected  exercise  of 
it  is  a  nullity,  and  the  conveyance  hy  the  old  trustee, 
and  the  reconveyance  to  the  old  and  new  trustee,  has 
served  only  to  pass  the  actual  and  vested  interest. 

As  this  power  must  be  governed  by  the  same  rules  of 
construction  as  powers  are  in  general,  it  must  of  coarse 
be  carefully  ascertained  by  the  trustee,  that  the  circum- 
stances under  which  he  retires  from  the  trust  are  pre- 
cisely those  which  the  settlor  contemplated  in  the  terms 
of  the  proviso ;  for  if  the  case  be  not  warranted  by  the 
power,  the  trustee  who  resigns  will  be  made  re&^nsible 
for  all  the  mischievous  consequences,  just  as  if  he  had 
delegated  the  office.  It  may  also  be  added,  that  the 
trustee  who  is  informally  substituted  will  not  be  capable 
of  exercising  the  special  powers  with  which  the  successor 
in  the  trust  was  intended  by  the  settlement  to  be  invested* 

It  is  somewhat  surprizing,  considering  the  firequency 
of  this  power,  how  few  determinations  have  been  re- 
solved upon  the  subject. 

In  Sharp  v.  Sharp  (d),  heard  in  the  Court  of  King's 
Bench,  the  terms  in  which  the  power  was  expressed 
were  as  follows : — '^  In  case  either  of  the  trustees  the 
said  A.  and  B.  shall  happen  to  die,  or  desire  to  be  dis- 
charged from,  or  neglect,  or  refuse,  or  become  incapable 
to  act  in,  the  trusts,  it  shall  be  lawful  for  the  swvwart 
or  survivor  of  the  trustees  so  acting  in  the  trusts,  or  the 
executors  or  administrators  of  the  last  surviving  trustee, 
by  any  writing,  &c.,  to  nominate  a  new  trustee.''  Neitlier 
of  the  trustees  being  willing  to  act  in  the  trust,  they  ex- 
ecuted a  conveyance  to  two  other  persons  intended  to  be 

(i)  2  B.  &  A.  405. 
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new  trustees ;  and  the  question  was  raised  whether  the 
power  of  appointment  had,  under  the  circumstances, 
been  effectually  exercised,  and  it  was  determined  in  the 
negative.  Lord  Tenterden  said,  "  By  the  word  '  sur- 
vivor '  I  understand  merely  the  trustee  '  continuing  to 
act;'  for  it  seems  to  have  been  throughout  the  intention 
of  the  testator  that,  in  case  of  thfi  death  or  incapacity  or 
refusal  of  some  one  of  the  trustees,  the  remaining  trustee 
who  had  been  named  by  him,  and  who  had  been  the  ob- 
ject of  his  confidence,  should  have  the  power  of  associ- 
ating with  himself  some  other  person  in  the  execution  of 
the  trust :  but  it  would  be  giving  a  much  larger  con- 
struction to  these  words  than  they  fairly  import  if  we 
were  to  say,  that  the  trustees  in  the  event  of  the  whole 
class  declinmg  to  act  might  nominate  such  other  persons 
as  they  might  think  fit  to  perform  their  duties."  Mr. 
Justice  Bayley  observed,  "  The  word '  either '  is  not  use- 
lessly introduced :  it  is  in  effect  a  proviso  that  if  either 
of  the  trustees  named  in  the  will  should  refuse  to  act, 
still  that  the  testator  should  have  the  benefit  of  the 
judgment  of  the  other,  who  would  act  in  concurrence 
with  such  other  individual  as  he  might  nominate.  The 
testator  may  have  had  good  reason  for  confining  the 
power  to  the  care  of  one  trustee,  for  he  may  have  had 
special  confidence  in  the  trustees  named  by  himself,  and 
so  long  as  either  of  those  persons  acted  in  the  trust  he 
might  think  his  property  safe.  But  if  we  were  to  read 
these  words  as  if  they  were  '  both  or  either/  the  case 
would  be  different.  If  both  the  persons  should  decline 
to  act,  a  testator  might  naturally  object  to  their  dele- 
gating their  trust  to  other  persons,  and  might  then  have 
thought  it  better  that  his  property  should  be  left  to  the 
care  of  a  court  of  equity.     And  I  apprehend  that  under 
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the  words  of  this  power  the  testator  meant  by  the  word 
'  acting '  to  designate  those  who  had  taken  upon  them- 
selves to  perform  some  of  the  trusts  mentioned  in  the 
will^  and  that  he  did  not  contemplate  one  who  in  Umine 
refused  to  act.  And  it  seems  to  me^  that  a  person  who 
does  so  refuse  cannot  be  considered  as  acting  in  any  of 
the  trusts.  Then  the  word  '  survivor '  must  mean  the 
'continuing'  trustee^  as  contradistinguished  both  from 
those  who  might  refuse  to  act  and  those  who  might  be 
desirous  to  discontinue  acting.^ 

In  Morris  v.  Preston  {e)  the  proviso  was,  that ''  in  case 
of  the  death  of  any  or  either  of  the  two  trustees  during 
the  lives  of  the  husband  and  wife  or  the  life  of  the  sur- 
vivor, the  husband  and  wife  or  the  survivor  should,  with 
the  consent  of  the  surviving  co-trustee  or  co-trustees,  no- 
minate and  appoint  a  new  trustee  or  trustees,  and  that 
upon  such  nomination  or  appointment  the  surviving  co- 
trustee should  convey  and  assign  the  trust  estates  in  such 
manner  as  that  the  surviving  trustee  and  trustees,  and 
such  person  or  persons  so  to  be  nominated  and  appointed, 
should  be  jointly  interested  in  the  said  trusts  in  the  same 
manner  as  such  surviving  trustee  and  the  person  so  dying 
would  have  been  in  case  he  were  living/'  Both  the 
trustees  died,  and  the  wife,  who  survived  her  husband, 
executed  an  appointment  of  two  new  trustees  in  tbe 
place  of  the  deceased  trustees.  A  purchaser  took  the 
objection,  that,  as  the  proviso  clearly  contemplated  the 
case  of  one  trustee  surviving,  an  appointment  of  new 
trustees  after  the  decease  of  both  the  original  trustees 
was  not  warranted  by  the  power.  It  was  apparently  a 
point  of  considerable  doubt,  yet  the  purchaser  aban- 

(«f)  7  Ves.  547. 
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doned  the  objection  at  the  hearing  without  argument 
— ^a  circumstance  much  to  be  regretted,  as  a  judgment 
from  Lord  Eldon  would  have  thrown  great  light  upon 
the  subject. 

If  there  be  two  trustees  of  a  settlement,  and  both  be 
anxious  to  retire  from  the  trust  at  one,  and  the  same 
time,  they  would  not  be  justified  in  putting  the  property 
under  the  control  of  a  single  trustee  appointed  in  their 
joint  places  (/)• 

And^  vice  versd,  a  single  trustee,  should  he  wish  to 
retire,  would  do  well  to  substitute  a  single  trustee  in 
his  place  {g)  ;  for  though,  in  the  substitution  of  more 
trustees  than  one,  he  would  be  chargeable  rather  with 
too  much  than  too  little  caution,  yet,  as  he  ought  not  to 
clog  the  estate  with  any  unnecessary  machinery,  the 
Court  might  possibly  consider  the  act  not  to  have  been 
warranted  by  the  words  of  the  power. 

Should  one  of  two  trustees  be  desirous  of  retiring,  the 
power  of  appointment  of  new  trustees  would  not  au- 
thorize the  appointment  of  the  continuing  trustee  as  sole 
administrator  of  the  trust  (A) :  this  would,  in  effect,  amount 
to  a  relinquishment  of  the  trust  without  the  appointment 
of  any  successor  at  all  (i). 

The  proviso  is  sometimes  of  such  a  directory  character 
as  to  authorize  the  appointment  of  new  trustees  upon 
one  event,  without  the  intention  of  confining  the  ex- 
ercise of  the  power  to  the  occurrence  of  that  event  ex- 
clusively*   Thus,  where  six  trustees  were  empowered, 

(/)  Hulme  V.  Huhne,  2  M.  &  K.  {h)  Wilkinson  v.  Parryt  4  Ruif . 

682.  272. 

(j)  S«e  Devetf  v.  Peace ^  TamL  (i)  AUorney^General  v.  Pear- 

77;  but  see  Sands  v.  Nvgee,  July  son,  3  Mer.  412.  per  Lord  Eldoo. 
5th,  1896.  V.  C.  Appendix,  No.  3. 
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when  reduced  to  three,  to  fill  up  the  numberj  and  all  died 
but  one,  it  was  held  competent  to  the  survivor  to  ex- 
ecute the  appointment  (k).  So,  where  the  original  num- 
ber of  trustees  was  twenty-five,  and  they  were  directed, 
when  reduced  to  fifteen^  to  proceed  to  nominate  others^  it 
was  determined  that,  when  seventeen  remained,  the  sur- 
vivors might  elect,  but  when  reduced  to  only  fifteen  they 
were  compellable  to  elect  (J). 

Advantage  cannot  be  taken  of  the  power  for  the  pur- 
poses ol  fraud  ;  and  therefore  if  a  trustee  refuse,  when 
solicited,  to  commit  a  breach  of  duty  himself,  but  declare 
bis  r  willingness  to  resign  in  favour  of  some  other  person 
less  scrnpulous,  the  Court,  it  is  submitted,  acting  upon  the 
principle  qui  facit  per  aliumfacit  per  se  would  hold  the 
trustee  who  retires  responsible  for  the  misbehaviour  of 
the  trustee  he  has  substituted*  And  a  bond  of  in- 
demnity given  to  the  retiring  trustee  would  be  a  very 
doubtful  security  against  the  consequences  of  the  act ; 
for  the  bond  itself  being  infected  with  fraud  could 
scarcely  be  put  in  suit»  and  recovered  upon  in  a  court 

oflaw. 

I  •  if.. 

Ill,  The  trustee  may  at  any  time  get  himself  diaeharged 
fr4xn  the  office  by  application  to  A  court  of  equity.  A 
power  of  appointment  of  new  trustees  is  very  frequently 
omitted  in  settlements,  and  were  there  no  means  by 
which  a  trustee  could  ever  denude  himself  of  that  char 
racter,  it  would  operate  as  a  great  discouragement  to 
mankind  to  undertake  so  arduous  a  task.  And  of  course, 
where  no  misbehaviour  is  imputable  to  the  trustee  ndio 

(k)  Attomey-General  v.  Floyevy      5  Yes.    825 ;    but  see   Foley  ▼. 
2  Vera.  748 ;   and  see  AHomey-      Woniner,  2  Jac.  ft  Walk.  245. 
General  v.  Bithop  of  Litchfield,         (/)  Doe  ▼.  Roe^  1  Anst.  86. 
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retires,  the  costs  of  the  application  will  be  thrown  upon 
the  trust  fund. 

The  application  must  in  general  be  made  by  btll,  in 
order  to  give  the  Court  an  opportunity  of  examining  into 
the  merits  of  the  case  (m)  :  but  if  a  suit  be  already  pend- 
ing, the  trustee  may  then  solicit  his  dismissal  by  petition 
or  motion  {n) ;  but  as  it  is  not  the  custom  of  the  Court 
to  look  through  the  proceedings,  a  reference  will  be  or- 
dered to  the  Master  jto  ascertain  whether,  under  the  cir- 
cumstances, the]^  trustee  is  in  anywise  accountable,  and 
if  not,  then  to  settle  a  release  (o). 

It  is  very  commonly,  but  erroneously,  supposed,  that  by 
a  clause  in  Sir  Edward  Sugden's  Trustee  Act  (/?)  a  new 
trustee  may  in  all  cases  be  appointed  by  the  summary 
process  of  a  petition.  However,  the  words  of  the  enact- 
ment do  not  authorize  a  petition  for  the  mere  purpose  of 
appointment  of  new  trustees,  but  only  where  application 
is  made  under  the  act  for  a  conveyance  or  transfer  which 
could  not  otherwise  he  obtained  (q)^  and  the  recent  creation 
of  the  trust  or  other  circumstances  render  it  safe  (r)  :  the 
Court  is  enabled  to  appoint  new  trustees  by  way  of 
secondary  or  collateral,  not  of  original  jurisdiction. 

The  framer  of  the  act  will  probably  be  considered  its 
best  interpreter : — **  Before  the  Court,"  observed  Sir 
Edward  Sugden,  ''  has  jurisdiction  under  the  twenty- 
second  section,  there  must  be  a  case  where  the  party 

(«)  See  ex  parte  Anderson,  6  (o)  —v.  Osborne,  ttbi  supra. 

Yes.  243 ;  in  re  Fitzgerald,  Lloyd  (p)  1 1 0.4.  &  1 W.  4,  c.  60, 8.22. 

&   Gooldt   22;    in  re  Anderson,  ig)  I»  ^  Fitzgerald,  Lloyd  8c 

Id.  29.  Goold,  20 ;  ex  parte  Whitley,  Id. 

(«) V. .  Osborne,  6  Ves.  28;  in  re  Anderson,  Id.  27. 

455;   ▼.  Roberts,  1  J.  &  (r)  In  re  NiehoUs,  Id.  17;  ex 

W.  251.  parte  Whitley,  ubi  supra. 
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might  apply  by  petition  under  the  former  sections  of  the 
act^  that  is^  in  cases  of  disability  by  reason  of  infimcy^ 
hmacy,  &c.  If  you  have  a  right  to  apply  under  the 
former  sections,  this  section  enables  the  Court  to  appoint 
new  trustees  although  no  bill  has  been  filed,  and 
although  there  is  no  power  in  the  instrument  creating 
the  trust.  If  a  disability  exist,  to  whom  is  the  estate  to 
be  conveyed?  Either  to  trustees  appointed  under  a 
power  in  the  settlement  itself,  or  to  trustees  appointed 
by  a  coturt  of 'competent  jurisdiction  in  a  suit,  or  by  the 
Court  under  the  twenty-second  section  of  this  act.  But 
no  general  authority  exists  in  this  Court  to  appoint  new 
trustees  where  there  is  no  power  in  the  settlement,  unless 
where  a  bill  has  been  regularly  filed  («)•"  And  as  regards 
the  application  of  the  clause  to  none  but  very  plain 
cases,  his  Lordship  observed,  ^'  All  the  act  does  is  to 
give  the  Court  authority  to  make  an  order  appointing 
new  trustees,  if  the  Court  should  see  its  way^  and  has 
jurisdiction  by  reason  of  a  disability  or  the  like.  If 
there  be  a  power  in  the  original  instrument,  or  if  a  bill 
be  filed  for  the  purpose,  the  Court  may  direct  a  transfer 
to  the  trustees  appointed  under  the  power  or  by  the 
Court  in  the  suit.  '  But  then  there  may  be  so  very  plam 
a  case,  as  that  this  Court  may  appoint  new  trustees 
although  no  suit  has  been  instituted,  or  no  power  be 
contained  in  the  original  instrument  creating  the  trusts. 
The  twenty-second  clause  was  framed  to  meet  such  a 
case.  The  act  was  intended  to  apply  to  a  plain  case 
without  any  ambiguity,  or  to  the  case  of  a  recent  creation 
of  trust  (t) ;  for  instance,  to  a  recent  trust  created  within 
ten  years,  or  a  simple  trust  for  A.  for  her  separate  use 

(«)  In  re  FUttgeraU,  Id.  21.  (/)  Ex  parte  fVhiUey,  Id.  26. 
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for  her  life,  remainder  to  B.  in  fee,  where  the  trustee 
has  died  or  gone  abroad,  and  no  question  can  arise  :  but 
as  to  applying  the  act  to  all  cases  where  there  has  been 
a  want  of  providence  in  the  parties,  I  will  not  do  so  ;  I 
have  no  such  power  under  the  act  (u)" 

Where  personal  estate  was  vested  in  two  trustees  upon 
trust  to  lay  it  out  in  a  purchase  of  lands  to  be  held  by 
them  upon  certain  trusts,  and  part  of  the  money  was 
laid  out,  and  then  the  surviving  trustee  died  intestate, 
and  ihere  was  no  administrator,  and  the  heir  was  out 
of  the  jurisdiction,  it  was  held,  on  the  presentation  of  a 
petition  for  the  appointment  of  new  trustees,  that  qua- 
tenus  the  real  estate  the  heir  was  within  the  act,  and 
new  trustees  might  have  been  appointed ;  but  quatenus 
the  personalty  the  parties  were  at  liberty  to  take  out 
administration  to  the  surviving  trustee,  and  in  this 
respect,  there  being  no  necessity  for  the  interference  of 
the  Court,  the  appointment  of  new  trustees  could  only 
be  obtained  by  suit.  That  as  a  bill  was  therefore  neces- 
sary for  the  appointment  of  new  trustees  of  the  personal 
estate,  and  the  same  persons  ought  of  course  to  be 
trustees  of  both  the  properties,  the  Court  would  not 
make  an  order  for  the  appointment  of  trustees  of  the 
realty :  the  Court  would  not  appoint  a  trustee  in  an 
irregular  manner,  when  there  must  be  trustees  appointed 
in  a  regular  way  (x). 

(»)  in  t€  Nicholh,  Id.  18,  19.  («)  In  re  Anderson,  Id.  23, 
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CHAPTER  XXIV. 


IN  WHAT  THE  ESTATE  OF  THE  CESTUI  QUE  TRUST  CONSISTS. 


IJISMISSING  the  subject  of  the  estate  and  office  of 
the  trustee,  we  turn  our  attention  to  the  estate  of  the 
cestui  que  trmt;  and  in  the  present  chapter  we  shaU 
inquire  in  what  the  estate  of  the  cestui  que  trust  essen- 
tially oonsists,  L  In  the  simple  trust;  and,  2.  In  the 
special  trust. 

L  In  the  simple  trust  the  equitable  ownership  is  com- 
pounded of  the  pernancy  of  the  profits  and  the  dispo- 
sition of  the  estate — the^W  habendi  and  jus  disponendi{a). 

1.  The  equitable  owner  is  entitled  to  the  pernancy 
of  thb  profits.  Thus  in  a  trust  of  lands  the  cestui  que 
trust  may  compel  the  trustee  to  put  him  in  possession  of 
the  estate  (6). 

But  of  course  the  rule  is  general,  and  can  only  be 
applied  wh^e  the  cestui  que  trust  is  exclusively  interested; 
for  wlsiere  other  parties  have  also  a  claim,  it  rests  in  the 
discretion  of  the  court  whether  the  actual  possession 
shall  remain  with  the  cestui  que  trust  or  the  trustee,  and 
if  possession  be  given  to  the  cestui  que  trusty  whether 


(a)  SmiUh  v.  Wheeler^  1   Mod.      AUomey ^General    y.  Lord  Gore, 
17,  per  Pemberton,  J.  Id.  150,  per  Lord  Hardwicke. 

(6)  Srown  v.  HoWy  Barn.  354 ; 
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he  shall  not  hold  it  under  certain  conditions  and  re- 
strictions. 

Thus^  in  Blake  v.  Bunbury  (c)  a  testator  devised  all 
his  real  estate  to  trustees  in  fee^  upon  trust  to  convey  the 
same  for  a  term  of  500  years,  (the  trusts  of  which  were 
to  raise  certain  annuities  and  sums  in  gross,)  and  subject 
thereto  to  the  use  of  A.  for  life  with  remainders  over. 
A.  filed  a  bill,  praying  to  be  let  into  possession.  At  the 
hearing  of  the  cause  a  general  account  was  directed  of 
the  testator's  estates  and  of  the  charges  upon  them,  and 
the  plaintifP  further  desired  that  he  might  be  let  into 
immediate  possession;  but  Lord  Thurlow  said,  ''It  is 
impossible  for  me  to  let  him  into  possession  till  I  have 
the  accounts  before  me,  and  e;ven  till  the  trusts  are  exe- 
cuted, unless,  as  he  now  offers,  he  pays  into  Court  a 
sum  sufficient  to  answer  all  the  purposes  of  the  trust. 
The  Court,  perhaps,  has  let  tenant  for  life  into  posses- 
sion, where  it  has  seen  that  the  best  way  of  performing 
the  trusts  would  be  by  letting  him  into  possession,  as 
where  an  annuity  of  100/. .  a  year  is  charged  upon  an 
estate  of  5000/.  a  year ;  but  till  the  account  is  taken  I 
do  not  know  but  the  purposes  of  the  trust  may  take  up 
the  whole ;  and  if  I  was  to  do  it  now,  perhaps  I  should 
only  have  to  resume  the  estate."  The  accounts  were 
afterwards  taken,  and  the  plaintiff  was  let  into  posses- 
sion on  giving  security  to  the  amount  of  10,090^.  to 
abide  the  order  of  the  Court  as  to  the  annuities  and 
other  incumbrances  (d). 

In  the  case  of  Tidd  v.  Lister  (e)  a  testator  devised 

(c)  1  VeB.  jun.  194.     See  the         (d)  S.  C.  4  B.  C.  C.  28. 
case  more  fully  sUted,  lb.  514,         (e)  5  Mad.  429. 
4  B.  C.  C.  21. 
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and  bequeathed  all  his  real  and  personal  estate  to  trus- 
tees upon  trust  to  pay  his  fiineral  expenses  and  debts^ 
to  keep  the  buildings  upon  the  estate  insured  against 
fire^  to  satisfy  the  premiums  upon  two  policies  of  insur* 
ance  on  the  lives  of  his  two  sons^  to  allow  his  said  sons 
an  annuity  of  60  guineas  each^  and  subject  thereto  upon 
trust  for  his  daughter  for  life,  with  remainders  over ;  and, 
the  personal  estate  having  sufficed  to  discharge  the  fune- 
ral expenses,  debts,  and  annuities,  the  daughter,  who 
was  then  ^feme  covert,  filed  a  bill  praying  to  be  let  into 
possession  upon  securing  the  amount  of  the  premiums 
of  the  policies :  but  Sir  J.  Leach  said,  **  It  is  perfectly 
plain  from  the  continuing  nature  of  this  trust,  that  the 
testator  intended  the  actual  possession  of  the  trust  pro- 
perty should  remain  with  the  trustees;  and  it  did  appear 
to  me  a  singular  proposition,  that  if  a  testator,  who  gives 
in  the  first  instance  a  beneficial  interest  for  life  only, 
thinks  fit  to  place  the  direction  of  the  property  in  other 
hands,  which  is  an  obvious  means  of  securing  the  provi- 
dent management  of  that  property  for  the  advantage  of 
those  who  are  to  take  in  succession,  it  should  be  a  prin- 
ciple in  a  Court  of  Equity  to  disappoint  that  intention, 
and  to  deliver  over  the  estate  to  the  cesttd  que  trust  for 
life,  unprotected  against  that  bias  which  he  must  natu- 
rally have  to  prefer  his  own  interest  to  the  fair  right  of 
those  who  are  to  take  in  remainder.  Independently  of 
the  purpose  of  management  of  the  property,  a  testator 
may  be  considered  in  the  case  of  a  female  cestui  que  trust 
for  life  as  having  a  further  view  to  her  personal  protec- 
tion in  the  case  of  her  marriage.  There  may  be  cases  in 
which  it  may  be  plain  from  the  expremons  in  the  will, 
that  the  testator  did  not  intend  the  property  should  re^ 
main  under  the  personal  management  of  the  trustees. 
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There  may  be  cases  in  which  it  may  be  plain  from  the 
nature  of  the  property,  that  the  testator  could  not  mean 
to  exclude  the  cestui  que  trust  for  life  from  the  personal 
possession  of  the  property^  as  in  the  case  of  a  fsunily 
residence.  There  may  be  very  special  cases  in  which 
this  Court  would  deliver  the  possession  of  the  property 
to  the  cestui  que  trust  for  life^  although  the  testator's  f it- 
tentUm  appeared  to  he  that  it  should  remain  with  the 
trustees;  as  where  the  personaL occupation  of  the  trust 
property  was  beneficial  to  the  cestui  que  trust,  there  the 
Courts  by  taking  means  to  secure  the  due  protection  of 
the  property  for  the  benefit  of  those  in  remainder^  would 
in  substance  be  performing  the  trust  according  to  the 
intention  of  the  testator.  **  And  his  Honour  refrised  the 
application. 

In  another  case  A.  granted  an  annuity  to  B.  with 
powers  of  distress  and  entry,  and  demised  an  estate  for 
200  years  to  C.  upon  trust,  to  permit  A.  to  receive  the 
rents  until  the  annuity  should  be  in  arrear  forty  days, 
and,  when  in  arrear  for  that  period,  out  of  the  rents, 
issues,  and  profits,  or  by  demising,  assigning,  or  other- 
wise disposing  of  the  term,  or  by  bringing  actions  against 
the  tenants,  or  by  such  other  means  as  should  seem  meet, 
to  raise  the  arrears  of  the  annuity,  and  to  pay  the  sur- 
plus, if  any,  to  the  grantor.  The  annuities  fell  in  arrear, 
and  the  trustee  gave  notice  to  the  tenants  to  pay  the 
rents  to  himself,  and  appointed  a  receiver,  to  whom  the 
rmits  were  afterwards  paid.  A.  discharged  the  arrears 
of  the  annuities,  and  then  applied  to  the  trustee  to  de- 
liver up  the  possession,  which  was  refused.  The  point 
was  submitted  to  the  judgment  of  the  Court,  and  Liord 
Eldon  said,  ''  If  you  look  to  the  powers  of  distress  and 
^ntrjf,  you  will  not  find  in  either  of  them  that  any  thing 
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is  said  respecting  the  grantor's  being  permitted  to  receive 
the  rents,  or  what  is  to  be  done  with  the  surplus.     The 
first  trust  of  the  term  is  to  permit  the  grantor  to  receive 
the  rents,  but  that  is  different  from  a  trust  allowing  him 
to  continue  in  possession.     Under  this  deed,  though  the 
trustee  has  the  legal  estate,  he  has  no  right  to  the  use 
of  it,  until  default  has  been  made  in  payment  of  the 
annuities  for  forty  days ;  but  then  he  becomes  a  trustee 
both  for  the  grantor  and  the  grantee — ^for  the  latter  to 
raise  the  arrears,  and,  to  do  that,  he  is  entitled  to  take 
the  rents.    If  he  takes  more  rents  than  are  sufficient  to 
satisfy  the  arrears,  he  is  bound  to  pay  the  surplus  to 
the  grantor ;  if  he  receives  enough  for  that  purpose,  he 
is  bound  to  permit  and  suffer  the  grantor  of  the  annuity 
to  receive  the  remainder;  and  it  is  a  very  different  thing 
for  the  grantor  to  have  that  species  of  possession,  and 
one  which  cannot  be  disturbed  \^ithout  another  ejectment 
being  brought.     In  this  case,   therefore,  I  must  either 
appoint  a  receiver,  or  compel  the  trustee  so  to  authorize 
the  grantor  to  receive  th^  rents  and  profits,  that  he  shall 
have  the  full  benefit  of  them,  short  of  obliging  the  trus- 
tee to  bring  an  ejectipent  to  remove  him.     An  under- 
taking on  the  part  of  the  grantor  to  deliver  up  posses- 
sion when  the  annuities  are  in  arrear  for  forty  days,  is 
'not  sufficient,  for  the  Court  may  not  be  able  to  carry 
that  into  execution ;  as,  for  instance,  in  the  case  of  the 
grantor's  going  out  of  the  jurisdiction.     If  the  grantor 
is  made  to  receive  the  rents  in  the  name  of  the  trustee, 
it  will  not  signify  what  becomes  of  the  grantor,  as  the 
trustee  may  in  that  case  receive  them  as  well  as  he.** 
And  on  a  subsequent  day  his  Lordship  observed,  ''  The 
grantor  must  receive  the  rents  so  as  to  preserve  the  pos- 
session of  the  trustee  under  the  term.     The  rents  must 
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be  received  by  him  as  the  agent  of  the  trustee,  and  the 
receipts  must  be  given  in  his  name."  And  the  order 
was  that  the  trustee  should  permit  the  grantor  to  receive 
the  rents  until  the  further  order  df  the  Court ;  but  such 
rents  were  to  be  re<^ived  by  the  grantor  in  the  name  of 
the  trustee,  and  the  receipts  for  the  same  were  to  be 
given  accordingly ;  and  the  grantor  was  to  be  at  liberty 
to  use  the  name  of  the  trustee  in  making  and  supporting 
distresses  for  rent,  the  grantor  indemnifying  the  trustee 
from  all  costs  and  damages. 

The  cestui  que  trusfs  right  to  the  possession  is  recog- 
nized, we  must  remember,  in  a  court  of  equity  only ; 
for  in  a  court  of  law  the  cestui  que  trust  is  merely  tenant 
at  will,  or  at  sufferance  (/).  The  doctrines  advanced 
by  Lord  Mansfield  in  the  last  century  havd  been  long 
since  overruled.  It  was  maintained  in  his  day,  that  a 
cestui  que  trust,  a  plaintiff  in  ejectment,  could  not  be 
nonsuited  by  a  term  outstanding  in  his  trustee  (^) ;  and 
that  a  trustee,  a  plaintiff  in  ejectment,  could  not  recover 
against  his  own  cestui  que  trust  (&).  It  was  even  decided, 
that,  where  a  term  had  been  created  for  securing  an  an- 
nuity, and  subject  thereto  upon  trust  to  attend  the  inhe- 
ritance, the  tenant  of  the  freehold  was  entitled  to  recover 
the  possession  (provided  he  claimed  subject  to  the  charge), 
notwithstanding  the  legal  term  was  outstanding  in  a 
trustee  upon  trusts  that  were  still  unsatisfied  (i).  Such 
at  least  were  the  doctrines, in  cases  of  clear  trusts:  for 

(/)  See  Geary  v.  Bearcrofif  O.  (A)    Armstrong    v.    Peirse^    3 

Bridg.-486— 490.  Burr.  1901. 

(g)  Lade  v.  Halford,  B.  N.  P.  (i)  Bristow  v.  Pegge,  1  T.   R. 

110.     The  doctrine  is  said  to  have  758»  note  (a);  overruled  hy  Doe  v. 

originated  with  Mr.  Justice  Gundy,  Staple,  2  T.  R.  684. 

I  I 
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where  the  ^uity  was  «t  all  doubtful,  the  rights  of  the 
parties  were  even  then  referred  to  the  proper  tribunal  (k). 

The  kw  has  since  retired  into  its  regular  channel,  and 
at  the  present  day  we  may  regard  it  as  established : — 
first,  that  a  cestui  que  trust  cannot  recover  in  eject* 
ment  (I),  unless  a  surrender  to  him  of  the  legal  estate 
can  be  reasonably  presumed  (m),  (which  of  course  can* 
not  be  where  the  circumstance  of  the  outstanding 
legal  estate  appears  on  the  declaration  or  special  case  (n),) 
the  cestui  que  trust  having  no  alternative  but  to  bring  his 
action  in  the  name  of  the'trustee,  who  must  be  indemnified 
against  the  costs  (o) ;  and,  secondly,  that  the  trustee,  as 
tibe  tenant  of  the  legal  estate,  may  recover  in  gectmoit 
from  his  own  cestui  que  trust  (p) ;  and  the  cestui  que  trust 
has  no  defaace  to  the  action  at  law,  but  is  only  entitled 
to  sue  an  injunction  in  equity  (9). 

Upon  the  principle  that  the  cestui  que  trusi  is  for0 
consdentiap  entitled  to  the  pernancy  of  the  profits,  he  has 
been  invested  by  the  express  language  of  some  statutes, 
and  by  the  equitable  construction  of  others,  with  the 

(*)  Doe  V.  PoU,  Doug.  695,  T.  R.  122. 

per  Lord  Mansfield;  Goodrightv.  {%)  QooiUatv.Jw^^  7T.  R. 

WelU^  Id.  747,  per  eundem.  43;  see  Doe  n  Staple,  S  T.  R. 

(J)  Doe  V.   Staple,  uhi  supra;  696;  Roe  v.  Reade,  8  T.  R,  122. 

see  Barnes  v.  Crow,  4  B.  C^  C.  (0)  Annesley  ▼.  Simeon,  4  Mad. 

10  &  11 ;  Doe  v.  Syboum,  7  T.  R.  390;  and  see  Reade  y.  SparJtes,  1 
S;  GoodMOe  ▼.  Janes,  7  T.  R.45   ,  MolL  11;  Jenkim  ▼.  Miijard,  1 

and  Mowing  pages ;  Doe'^.  Wroot,  J.  &  W.  635. 

5  East,  138.  (p)  See  Roe  v.  Rtade,  8  T.  R. 

{m)  Doe  ▼.  Syhovm,  7  T.  R.  2;  122,  123. 

see  Doe  ▼.  Staple,  2  T.  R.  696;  {q)  Shine  t.  Gongk,  1  B.  ft  B. 

Goodtitk  ▼.  Jones,  7  T.  R.  45,  and  445. 

following  pages;  Roe  v.  Reade,  8  * 
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various  privileges  conferred  by  the  legislature  upon  the 
possession  of  real  estate. 

By  the  2  H.  5,  st.  2,  o.  3,  a  person  was  disabled  from 
serving  as  a  common  juror^  unless  he  had  "lands  or 
tenements  of  the  yearly  value  of  40^.  above  all  charges'*  (r); 
upon  Mrhich  enactment  Lord  Coke  observes,  that  "  albeit 
in  law  the  land  was  the  trustee's^  yet  for  that  the  cestui 
que  trust  took  the  whole  profit,  and  in  equity  and  con- 
science the  land  was  his,  the  judges,  for  advancement  and 
expedition  of  justice,  had  extended  the  statute  against 
die  letter  to  the  cestui  que  trust,  and  not  to  the  trus- 
tee (s)/"  By  a  statute  of  W.  &  M.  (/),  which  extended 
the  like  privilege  to  copyholds,  it  was  expressly  enacted, 
that  persons  to  serve  as  jurors  should  have  freeholds  or 
copyiholds  of  the  value  of  4/.,  (to  which  the  qualification 
had  been  raised  by  a  previous  statute  (u),)  in  their  own 
name,  or  m  trust  far  them.  I'he  3  Geo.  2,  c.  25,  has 
since  conferred  the  privilege  upon  certain  leaseholders, 
viz.,  upon  **  persons  having  an  estate  in  lands  for  the 
term  of  500  years  absolute,  or  any  term  determinable 
upon  a  life  or  lives  of  the  clear  yearly  value  of  20/.  over 
and  above  the  rent  reserved ;"  which  enactment,  it  is 
presumed,  must  be  intended  to  mean  the  cestui  que  trusty 
and  not  the  trustee  of  the  term. 

By  the  Game  Act,  22  &  23  Car.  2,  c.  25,  s.  3,  it  was 
declared  that  persons  to  be  qualified  to  sport  should  have 
either  lands  and  tenements  of  the  clear  value  of  100/.  per 
annum  ;  and  it  was  decided  that  a  cestui  que  trust  of  lands 

(r)  The  qaalification  by  13  Ed.  («)  Co.  Lit.  272.  b  ;    and  see 

1,  St.  1,  c.  38,  was  20«.     It  was  Bac.  Uses,  8. 

afterwards,  by  21£d.  1,  st.  1,  raised  (0  4  &  5  W.  &  M.c.  24,  s.  15. 

to  408.,  btti  stiU  was  not  required  (ti)  27  £1.  c.  6. 
to  be  '*  above  all  charges." 

I.I  2 
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to  that  amount  was  within  the  intention  of  the  act. 
Lord  Mansfield  observing,  that  "the  privilege  was  given 
to  property,  and  the  cestui  que  trust  was  substantially 
the  owner,  and  the  trustee  only  nominatty  {x)r  By 
the  provisions  of  the  late  Game  Act  no  qualification  b 
now  necessary  (y). 

The  election  of  a  coroner  is  a  right  vested  in  the/r^e- 
holders  of  the  county ;  but  by  legislative  enactment  the 
privilege  of  voting,  which  belonged  originally  to  £he  legal 
freeholder,  has  been  withdrawn  from  the  trustee,  except 
he  be  in  actual  possession  or  receipt  of  the  rents  and 
profits,  and  has  been  conferred  Upon  the  cesttd  que  trust 
in  possession  {z). 

To  vote  in  the  election  of  knights  of  a  shire,  a  person 
was  formerly  required  by  statute  to  have  a  freehold  of  the 
annual  value  of  40^.  («) ;  but  the  privilege  was  afterwards, 
by  a  statute  of  William  the  Third  (6),  transferred  to  the 
cestui  que  trust  *'  in  possession.^  The  cestui  que  trust  of  a 
freehold  mustistill,  to  be  qualified  as  an  elector,  be  in  pas- 
session  of  the  estate;  but  by  a  clause  in  the  Reform  Act(c), 
the  cestui  que  trmt  of  *'  lands  or  teneihents  of  copyhold  or 
any  other  tenure  whatever,  except  freehold,  for  his  own  life 
or  for  the  life  of  another,  or  for  any  lives  whatsoever,  or 
for  any  larger  estate;  of  the  clear  yearly  value  of  not  less 
than  10/.  over  and  above  all  rents  and  charges  payable 
out  of  or  in  respect  of  the  s&me,''  is  entitled  to  vote, 
whether  in  possessicm  or  not ;  for  the  privilege  is  conferred 
upon  persons  ^'  seised  at  law  or  in  equity^  of  such  estates, 
and  no  mention  is  m^e  of  any  restriction. 

(x)  WethereUv.HaUjCM.230.  (6)  7  &   8  W.  3,  c.  25,  s.  7. 

ly)  1  &  2  W.  4,  c.  32.  Re-enacted  by  2  W.  4,  c.  45,  8. 23. 

(a)  58  Geo.  3,  c.  95,  s.  2.  (c)  2  W.  4,  c.  45|  •.  19. 
la)  8H.  6,  c.  7;  10H.6,c.2. 
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A  cestui  que  trust  for  his  own  life,  or  for  any  greater 
estate,  of  freehold  or  copyhold  property  of  the  annual 
value  of  600/.  in  respect  of  a  county,  or  of  300/.  in  re- 
spect of  a  city  or  borough,  is  qualified  to  sit  as  a  member 
of  the  House  of  Commons,  the  statute  expressly  including 
estates  in  equity  (d).  » 

Hitherto  we  have  spoken  of  the  cestui  que  trusfs  right 
to  the  profits  and  privileges  proceeding  from  lands.  In 
trusts  of  chattels  personal,  as  where  heirlooms  are  vested 
in  a  trustee  upon  trust  for  the  persons  successively  en- 
titled under  th/e  limitations  of  a  strict  settlement,  the 
cestui  que  trust  for  the  time  being  is  equally  entitled  to 
the  use  and  possession  of  the  goods  during  the  continu- 
ance of  his  interest ;  and  upon  the  ground  of  this  right 
the  goods  are  not  forfeited  on  the  bankruptcy  or  insol- 
vency of  the  tenant  for  life,  though  left  in  the  possession 
of.  the  bankrupt  or  insolvent  by  permission  of  the  legal 
owner,  for  they  are  left  with  him  according  to  the  title  {e). 

Where  the  chattels  are  mere  household  goods,  it  seems 
the  c^tui  que  trust  may  use  them  in  his  own  or  in  any 
other  person's  house,  and  either  alone  or  promiscuously 
with  other  goods,  or  may  let  them  out  to  hire  (/) ;  but, 
where  the  chattels  are  heirlooms  annexed  to  a  house,  and 
their  continuance  in  the  mansion  is  evidently  a  constituent 
part  of  the  trust,  they  cannot  be  let  to  hire  but  together 
with  the  house  itself  (^).  Of  course  the  use  of  the  chat- 
tels by  the  tenant  for  life  does  not  enable  him  to  pawn 
them  beyond  the  extent  of  his  own  interest  (A). 

Where  the  trust  fund  consists  of  stock,  the  cestui  que 

{d)  9  Add.  c.  5.  ig)  Cadogan  t.  Kennet,  Cowp. 

(e)  See  supra,  p.  257*  432. 

(/)  Marshall  \.  Blew,  2  Aik.          (h)  Hoare  v.  Parker,  Ij  T.  R. 

217.  376. 
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trust  is  usually  put  in  possession  of  tbe  diyidends  by  a 
power  of  attorney  from  the  trustee.  By  ibis  arrange- 
ment the  trustee  is  spared  the  tronble  of  repeated  per- 
sonal  attendances  at  the  Bank,  and  the  entries  in  the 
books  of  the  Company  are  sufficient  evidence  of  die 
receipt. 

2.  The  cestui  que  trust  has  jus  disp&nendi,  that  is,  fbay 
call  upon  the  trustee  to  execute  conv^ances  of  the  estate 
as  the  cestui  que  trust  may  direct.  If  the  trustee  tefase 
to  comply,  and  the  cestui  que  trust  filef  a  bill  to  coanpel 
him,  the  trustee  will  be  visited  with  the  eosts'(i),  (unless 
there  was  some  reasonable  ground  for  his  refusfd  (Ar),) 
though  the  cestui  que  trust,  instead  of  filing  a  hiUj  might 
have  enforced  a  conveyance  by  the  suimnary  process  of  a 
petition  (Q.  But  Lord  Eldon  was  of  opitrfon^  a)  tn&tee 
could  not  be  called  upon  to  divest  himself  frckn  time  to 
time  of  difPerent  parcels  of  the  trust  estate^;  fbr  the 
trustee  had  a  right  to  say,  ^  If  you  mean  to  divest  me  of 
my  trust,  divest  me  of  it  altogether,  and  then  make  your 
conveyances  as  you  think  proper  {m)^  And  a  trustee, 
like  a  mortgagee,  cannot  be  required  to  cohVey  the  estate 
by  any  other  words  or  description  than  liiat  by^lHifth  tiie 
conveyance  was  made  to  himself  {n).  '   '  ' 

But  the  cestui  que  trust  has  no  jus  disp&nehdi  ^here 
the  trustee  holds  also  upon  trust  for  the  benefit  of  o(3ient, 
as  upon  trust  in  the  first  place  to  secure  an  anntiity  (o), 
or  to  pay  the  premiums  of  a  policy  (/;),  o*  where  tlie 

(f)  Jones  V.  Lewisy  1  Cox,  199.  Mad,  10. 

(Jc)  Goodson  t.  EUisson,  3  Russ.  (n)    Goodson  v.   EUtsson^    uin 

583.  supra. 

(t)  Watts  V.  Turner,  1  R.  &  M.  (o)  Burt  v.  Dennet\  2  B.  C.  C. 

634.  225. 

(m)  Goodson  v.  EUissont  SRuss.  (p)  Tidd  v.  Lister^  .5  Mad.  429. 
594;    and  see  Smith  v.   Snow,  3 
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cestui  que  trust  is  entitled  to  the  whole  usufructuary  in- 
terest, but  the  retainer  of  the  legal  estate  in  tlie  hands  of 
the  trustee  answers  some  ulterior  purpose,  as  in  a  limita- 
tion to  trustees  and  their  heirs  jM^r  autre  vie  upon  trust  to 
pay  the  proceeds  to  the  tenant  for  life,  but  also  upon 
trust  to  preserve  contingent  remainders. 

It  must  frequently  happen  that  the  cestui  que  trust  is 
undoubtedly  entitled  to  call  for  a  conveyance,  but  from 
the  disabUity  of  the  trustee,  or  some  other  accidental  cir- 
cumstance, the  object  of  the  party  cannot  by  the  ordinary 
course  of  law  be  carried  into  effect.  To  obviate  the  pre- 
judice to  which  in  these  cases  the  interest  of  the  cestui  que 
thrust  might  be  liable,  the  legislature  has  from  time  to 
time  interposed  its  aid  by  remedial  statutes. 

The  first  Act  of  the  kind  was  the  7  Anne,  c.  19,  which 
provided  for  the  case  of  infancy  in  respect  of  lands.  It 
was  thereby  declared  that  **  it  should  be  lawful  for  infants 
having  estates  in  lands  only  in  trust  for  others,  or  by  way 
of  mortgage,  by  the  direction  of  the  Court  of  Chancery  or 
Exchequer,  by  order  made  on  the  petition  of  the  cestm 
que  ^fM/,  mortgagor,  or  other  person  interested,  to  con- 
vey the  said  lands  as  the  Court  of  Chancery  or  Exchequer 
should  direct." 

This  statute  was  held  to  extend  neither  to  constructive 
trusts  (9),  (except,  perhaps,  after  a  decree  had  established 
the  right  (r),)  nor  to  cases  where  the  infant  himself  pos- 
sessed an  interest  {s\  nor  where  any  personal  duty  was 


(  q)  Qoodwyn  v.  Lister,  S  P.  W.  549;  Smith  y.  Hibbard,  2  Dick. 

3S7;  Anon,  cate,  cited  lb.  3S9,  730. 

note  (A);  Jerdon  v.  Foster^  cited  (r)  Price  v,  Onefty,  cited  F*  F. 

Suidere  on  Uses,  356,  4th  edit. ;  W.  239 ;  Hawkins  v.  Obeen^  2  Ves. 

Sikes  ▼.  Lister,  ^  Yin.  Ab.  541 ;  559. 

tfi   re    Janaway,    7   Price,   679;  (#)  Hatekms  ▼•  Obeen,  M  su- 

but  see  ex  parte  Vernon,  2  P.  W.  pra ;  ex  parte   Sergison,  4  Ves. 
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iippo0^.u|^  tkfii  tf%mt^{t),  thougb*  all  .the  castmu  ^ 
txu^t  might.  ;b^  .wUiBg  to  concur  (f«).  The  (act  direoting 
thie^if^ppjipaitigs  j^  V^  made.  hj^»Hitioih  i^be  Qourt  oonri- 
d#re4  «^h*aii,iM^Flocutor}&  metb^  to  iofUcate.aa  inten* 
timtof.  i^medying  Qnly  the  plaimet  caaea  ^  ticuat 
.^T1|<B|  oes^t  statute  Was  ^e  4  Geo.  2^  c.  10,  which  pro- 
vided j^  the  diaability  of  lunacy  in  respect  of  kmd»*  It 
wjQks  thereby  ectacted  that  **  it  should  be  lawful  for  idiots, 
luDatics^  and  persons  non  cwipoi  having  estates  in  laads 
only  Wi  trust  for.  others,  or  by  way  of  nu>rtgage»  4»  for 
their,  eomniutteesi  by  the  direct^  of  the  Lpvd  Chancellor 
on  petition  to  convey  the  lands  whereof  such  idiots,  luna- 
ti^s^jor  persons  non  compos  shouldhe  seised  oi  possessed  on 
trust  or  by  way  of  mortgage^  as  the  Lord  Chancellor 
should  ,&ect/' 

This  statute,  as  it  followed  the  language,  so  it  re- 
ceived .  the  interpretation  of.  the  statute  of  Anne ;  and 
it  was  held. not  to  apply,  to  constructive  trusts,  or  to 
cases  where  the  trustee  was  concerned  in  interest,  or  had 
any  duiy  to  perform  (jc).  Nor  did  the  act  extend  ta  a 
luaatic  who  had  not  been  expressly ;  found  such  by.  in* 
quisition  (y). 


147 ;  ex  parte  Tutin,  3  V.  &  B. 

149;  V.  Handcockf  17  Ves. 

384,  per  Lord  Bldon;  and  see  ex 
pqr$e  Bellamy t  2  Co«»  422;,  ex 
parte  Carter,  2  Dick.  609. 

(t)  Ex  parte  TuHHi  3  V.  &  B. 
149;  Riggs  v.  Syhest  1  Dick. 
400»  But  in  A ttomey- General  v. 
Potnfret,  2  Cox,  221,  Lord  Alvan- 
ley  heldy  that,  where  new  trustees 
were  duly  appointed,  the  circum- 
stance of  a  duty  to  perform  would 
not  take  the  case  out  of  the  statute, 
for  hy  the  conveyance  to  the  new 


» 

trustees  the  duty,  as  regarded  the 
old  trustees,  woul'd  cease,  and  he 
laid  upon  others;  but  if  tiiere  were 
no  appointmivtof  sew  tnmtees^then 
the  statute  would  not  apply. 

(ti)  Ex  parte  Choftene^^  1  Jac. 
56.      ^ 

{x)  ExparieCurrie^  1  J.  &  W. 
642;  ex  parte  TuHn^  SY.StB. 
149. 

{y)  Ex  parte  GiUamj  2  Ves. 
jun.  587;  and-  see  ex  parte  0U» 
Lewis,  1  Ves.  298. 
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Hitherto  the  remedial  enactments  had  reference  to 
Itmds  only,  but  by  the  36  Geo.  3,  c.  90,  the  legislature 
provided  for  similar  inconveniences  in  respect  of  stock. 
The  statute  declared,  that  ''  when  trustees  of  stock  or 
the  personal  representatives  of  such  persons  deceased 
should  be  out  of  the  JurUdiction  or  not  amenable  to  the 
process  of  the  court,  or  should  be  bankrupts  or  lunatics,  or 
should  refuse  to  transfer  the  stock,  or  it  should  be  unr 
certain  or  unknoxon  whether  they  were  living  or  dead  {z), 
it  should  be  lawful  for  the  Court  of  Chancery  or  Ex- 
chequer in  any  cause  depending  to  direct  or  order  a 
transfer  of  such  stock." 

This  statute  also  was  held  not  to  apply  to  lunatics 
who  had  not  been  found  such  by  inquisition  (a) ;  a  defect 
which^  however,  was  afterwards  remedied  by  1  &  2  Geo.  4, 
c.  114. 

The  enacUnents  of  the  preceding  statutes  were  all 
consolidated  and  amended  by  the  6  Geo.  4,  c.  74,  and 
provision  was  further  made  for  the  case  of  a  trustee  pos- 
sessing an  interest,  or  having  a  duty  to  perform ;  but  still 
the  Court  had  no  jurisdiction  where  the  trust  was  con- 
structive (b),  though  it  seems  the  act  originally  contained 
such  a  clause,  but  Lord  Redesdale  objected  to  it  strongly, 
and  it  was  struck  out  (r). 

This  statute  has  since  been  repealed,  and  the  provi- 
sions of  it,  with  material  alterations,  additions,  and  im- 

{z)  It  is  almost  unnecessary  to  (a)  See  Syha  v.  Da  Costa^  S 

observe,  that  in  the  case  of  tn/ancy  Ves.  316;    Simms   v.  Naylor^  4 

no  remedy  was  needed  in  respect  Ves.  360;   We$ty,Ayles^  1  Turn, 

of  stock;  for  if  the  executor  of  a  &Russ.  330. 

trustee  happened  to  be  an  infant,  (6)  JiTtfi^  ▼.  7\trfier,  2  Sim.  549 ; 

administration    might    have    been  Z)etr  v.  C/arA^,  4  Russ.  511;  tn  re 

granted  to  a  stranger  durante  mi-'  Moody,  Taml.  4. 

noritaie,  (c)  Dew  v.  Clark,  4  Rnss.  514. 
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pforemento^  bsvo  ben  re-enacted,  by  *l^  B«  -  Sugden's 
Trustee  Act,  the  11  G.4  &  1  W.  4,  c  60,  which  we  now 
proceed  to  consider. 

*  The  third,  fourth,  and  ifth  sections  rdate  ezdnavdy 
to  lunatics.  By  the  third  and  fourdi,  the  eamfnittee  of 
the  eUate  of  a  lunatic,  idiot,  or  non  compo$,  may,  by 
direction  of  the  Lord  Chancellor  (d),  convey  the  trust 
lands  or  transfer  the  trust  stock  (e);  and  by  the  fifth 
section,  where. the  lunatic  has  not  been  found  such  by 
inquisition,  and  so  there  is  no  committee,  the  Lord  Chan- 
cellor may  appoint  a  person  to  make  the  conveyance  or 
transfer. 

The  sixth  section  remedies  the  disability  of  infancy  in 
respect  of  lands  vested  in  them  upon  trust  or  by  way  id 
mortgage  (/),  and  enables  them  to  convey  under  the 
direction  of  the  Court,  such  conveyance  to  be  as  valid  as 
if  the  infant  were  adult  {g). 


{d)  The  Lord  Chancellor  has 
jurisdiction  in  respect  of  lunatics 
and  idiots,  not  as  presiding  over  a 
court  of  equity,  but  by  virtue  of 
an  authority  specially  delegated  to 
him  by  the  Crown;  and  therefore 
the  Vice-Chancellor  can  neither 
direct  the  reference  to  the  master 
in  the  first  instance,  nor  make  the 
final  order.  In  re  Sharroekst  1 
M.  &  C.  31,  overruling  >df mm.  catCj 
5  Sim.  822. 

(e)  The  costs  of  the  committee 
will  be  charged  on  the  lunatic's 
estate.  Ex  parte  Bry^ff^s,  Coop. 
290. 

(/)  Prendstgast  v.  Eyrey  L.  & 
G.  11. 


(^)  Infancy  is  provided  for  in 
respect  of  freeholds  only,  and  not 
of  ehaUeU  real  or  personal,  for  the 
reason  before  assigned  with  regiid 
to  stock.  See  note  (s),  last  page.  As 
the  conveyance  of  an  infant  under  the 
act  will  only  be  as  effectual  as  if  he 
were  adult,  It  must  be  seen  that 
the  conveyance  would  be  eifectual 
were  the  infant  of  age.  Thus,  be- 
fore the  abolition  of  fines  and  le- 
coverieSf  had  the  trustee  devised 
the  estate  to  an  in&nt  m  tas^  tbc 
conveyance  must  have  been  by  re- 
covery. Ex  parte  JokntOHf  S  Atk. 
559;  ex  parte  Smith,  Amb.  624. 
So,  if  the  infant  had  been  a  feme 
covert,  the  conveyance  must  have 
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'The '8th  section  Mmedies  suDdry*  other 'incQDveni- 
enoes  in  theciM^  aSfireekblds;  andit  is  ihexriiy  enacted, 
that  where  any  person  seised  of  land  npon  any  trust  {k) 
shall  he  out  of  the  jurisdiction  or  not  ammabh  toVthe 
process  of  the  Court,  or  it  shall  be  wwertain  where  there 
were  several  trustees  which  of  them  was  the  survivor  ^  or  it 
shall  be  uneertain  whether  the  trustee  last  known  to  have 
been  seised  as  (foresaid  be  Rving  or  dead,  or  if  known  to 
be  dead  it  shall  not  be  known  who  is  Ms  heir,  or  if  any 
trustee  seised  as  aforesaid^  or  the  heir  of  any  such 
trustee,  shall  neglect  or  refuse  to  convey  such  lands  for 
the  space  of  twenty^ght  days  next  after  a  proper  deed 
for  making  such  conveyance  shall  have  been  tendered  for 
his  execution  by,  or  by  an  agent  duly  authorized  by,  any 


been  by  fine.  Ex  parte  Maire,  S 
Atk.  479.  Now  that  fines  and  reco- 
veries have  been  abolislied»  the  as- 
surance in  these  cases  must  be 
attended  with  the  formalities  re- 
quired  by  the  late  act.  RadcUffe  v. 
Eeeks,  1  Keene,  130. 

(ft)  It  was  at.  first  held,  that  this 
did  not  include  a  camplioated  trust 
{ex parte  Merry,  1  M.  &  K.  677); 
but  the  12th  section  authorizing 
the  Court,  where  it  should  be  pro- 
per, t»  direct  a  bill  to  be  filed  to 
establish  the  ri^t,  it  was  after- 
wards ruled  that  the  Court  had  a 
ducretion  of  making  an  order  in 
such  a  trust  upon  ex  parte  applica- 
tion. In  re  De  Clifford,  2  M.  & 
K.  624,  820. 

So  it  was  originally  the  opinion  of 
the  Court,  that  *<  trust "  did  not  in- 


clude a  mortgage.  In  re  Oeddard, 
I  M.  &  K»  25 ;  ex  parte  Payne, 
6  Sim.  645 ;  in  re  Stanley,  5  Sim. 
320.  But  the  Escheat  and  For- 
feiture Act  (4  &  5  W.  4,  c,  23, 
s.  2)  declaring,  that "  where  any  par- 
son seised  of  any  land  upon  any  trust 
or  by  way  of  mortgage  died  without 
an  heir,  it  should  be  lawful  for  the 
Court  of  Chancery  to  appoint  a 
person  to  convey  in  like  manner  as 
was  provided  "  (by  Sir  £.  Sugden's 
Trustee  Act)  ''  in  case  such  trustee 
or  mortgagee  had  left  an  heir  and 
it  was  not  known  who  was  such 
heir,"  it  was  held,  as  the  legislature 
could  best  interpret  its  own  provi- 
sions, that  the  8th  section  of  the 
act  did  extend  to  a  mortgage.  Ex 
parte  Whitton,  1  Keene,  278;  w 
re  Stanley,  7  Sim.  170. 
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person  entitled  to  require  the  same  (i),  it  shall  be  lawful 
for  the  Court  to  appoint  a  person  to  eotivey,  suck  €0H* 
veyance  to  be  as  effectual  as  if  executed  by  the  trustee 
or  his  hdr. 

The  9th  section  remedies  certain  inoonTeniemtes  re- 
lating to  chattels  real,  and  enacts^  that  where  any  person 
possessed  of  land  for  a  term  of  years  upon  trust  shall  be 
out  of  the  jurisdiction  or  not  nmemAle  to  the  process  oj 

* 

the  Court,  or  it  sh^ll  be  uncertain  whether  the  trustee 
last  known  to  have  been  possessed  as-  aforesaid  shall  be 
living  or  dead  {k),  or  if  any  trustee  as  albrebaid>  ot  ^ 
executor  of  any  such  trustee^  shall  neglect  or  refus^f  4*^., 
(as  in  the  former  ckaise>)  it  shall  be  lawful  for  the  ^Gourt 
to  appoint  a  person  to  make  a  vicarious  asngitment  or 
surrender^  such  assignment  or  surrender  to  be  as  Valid  as 
if  made  by  the  trustee  or  executor. 

The  10th  section  relates  to  inoonveniences  in  req>ect 
of  stock,  and  enacts^  that  where  any  person  in  whose 
name  as  a  trustee  or  executor  (either  alone  or  together 
with  the  name  of  any  other  person)^  or  in  the  name  of 
whose  testator  (whether  as  a  trustee  or  beneficidly)^  any 
stock  shall  be  standing,  or  any  other  person  who  shall 


(f)  Note,  the  tender  must  be 
made  by  *'  the  persons  entitled  to 
require  the  same,"  that  is,  by  all 
the  cesiuU  que  trust,  and  therefore 
if  any  cestui  que  trust  from  disabi- 
lity or  otherwise  do  not  join  in  the 
tender,  there  is  no  neglect  or  re- 
fusal within  the  meaning  of  this 
clause.  But  see  Mansfield  v.  Ma- 
quay,  2  Moll.  153. 

(k)  The  words  in  the  preceding 
clause,  **  where  it  shall  be  uncer- 


tain, where  there  wese  MTcral 
trustees,  which  of  them  was  the 
survivor,'.'  are  here  omitted;  for  in 
respect  of  chattels  the  personal  re- 
presentatives of  both  the  trustees 
may  assign,  or  if  there  be  no  such 
representatives,  administration  may 
be  taken  out  to  both.  It  was  not 
intended  to  provide  by  the  act  for 
any  case  which  could  be  remedied 
in  any  other  mode.  See  in  re  An- 
derson, Lloyd  &  Goold,  27. 
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otherwise  hav&  power  to  transfer^  or  join  vnih  any  other 
person  in  transferring,  any  stock  to  which  some  other 
person  shall  be  beneficially  entitled,  shall  be  out  of  the 
jurisdiction  or  not  amenable  to  the  process  of  the  Cdurt  {I), 
or  it  shall  be  uncertain  whether  such  person  be  Kving  or 
dead,  or  if  any  such  trustee  or  executor  or  other  person 
shall  neglect  or  refuse  to  transfer  such  stock  or  receive  and 
pay  Offer  the  dividends  thereof  for  the  space  of  thirty-one 
days  cfter  request  in  writir^  by  the  person  entitled  as 
aforesaid  {m),  the  Court  may  appoint  a  person  to  trans- 
fer the  stock,  or  receive  and  pay  over  the  dividends^  such 
transfer;  receipt^  or  payment  to  be  as  effectud  as  if  made 
by  such  trustee,  executor,  or  other  person. 

The.  lltib  section  determines  the  mode  of  application 
by  declaring  that  every  direction  or  order  to  be  made 
under  the  act  shall  be  signified  either  by  an  order  made 
in  any  cause  depending  in  the  Court  (»),  or  upon  peti- 
tion in  the  lunacy  or  matter  (o). 

By  the  12th  section,  where,  from  the  length  of  time 
since  the  creation  of  the  trust,  the  title  of  th^  person 
claiming  the  conveyance  or  transfer  may  require  investi- 
gation, or  it  may  otherwise  appear  improper  to  make  an 
order  on  petition,  the  Court  may  direct  a  bill  to  be  filed 
to  establish  the  right. 


(V)  Ex  parte  Dover ^  5  Sim.  500. 

V^here  a  trustee  commanded  a 
merchant  vessel,  and  was  on  his 
voyage  to  India,  it  was  held  he 
was  not  out  of  the  jurisdiction 
withm  the  meaning  of  the  act. 
Hutchinson  v.  Stephens^  5  Sim. 
498. 

(m)  See  note  (i)  last  page. 

(n)  VThere  a  suit  is  depending, 
the  order  may  he  made  on  the  de- 


cree without  a  petition.  MiUer  v. 
Knight,  1  Kecne,  129;  Broom  v. 
Sroom,  3  M.  &  K.  443 ;  Walton 
V.  Merry f  6  Sim.  328;  overruling 
FeUowes  v.  TiU,  5  Sim.  319; 
Prytharch  v.  Havard,  6  Sim.  9. 

(o)  The  order  cannot  be  made 
upon  motion.  Evelyn  v.  Forster,  8 
Ves.  96;  Baynes  v.  Baynes,  9 
Ves.  462. 
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The  15th  section  exftends  the  act  to  trustees  possessing 
an  intereit,  or  having  a  duty  to  perform,  with  power  re* 
served  to  the  Court,, where  it  may  be  requisite,  to  order 
a  bill  to  be  filed  to  establish  the  right. 

The  16th,  17th,  and  18th  sections  relate  to  ooMtrtu> 
the  trusts.  The  16th  section  extends  the  act  to  tbe 
heir  of  a  vendor  after  a  decree  of  specific  performance, 
and  to  a  nominal  purchaser  or  his  heir,  such  nominal 
purchaser  appearing  on  the  face  of  the  deed  to  be  tbe 
real  purchaser,  after  a  decree  declaring  such  nominal 
pmrcbafler  to  be  a  trustee  for  the  real  pun^haser.  By  the 
17th  section,  where  the  vendor  has  devised  file  ei^tio  for 
life,  or  other  limited  interest,  with  a  gift  over  which  nlay 
not  be  vested,  or  may  be  vested  in  a  person  from  whom 
a  conveyance'  cannot  be  obtained,  or  has  by  his  will  sub^ 
jected  the  estate  to  an  executory  devise,  the  tenant  for 
life,  or  person  having  the  limited  interest,  or  the  first 
executory  devisee,  is  enabled  to  convey  the  estate  as  if 
seised  in  foe  simple.  The  18th  section  extends  the  act 
to  every  other  comtructive  trust;  but,  where  the  alleged 
trustee  claims  an  interest  adversely  to  the  applicant,  no 
order  is  to  be  made  until  the  trust  shall  have  been  es- 
tablished in  a  suit;  and  the  act  is  not  to  apply  to  cases 
upon  partition  or  election,  or  to  a  vendor  otherwise  than 
as  thereinbefore  provided  for/ 

By  the  19th  section,  where  the  trustee  within  the  act 
is  Kfeme  covert,  and  the  concurrence  of  the  husband  is 
necessary  for  any  conveyance,  transfer,  receipt,  or  pay- 
ment, such  husband,  whether  under  disability  or  not,  is  a 
trustee  within  the  act. 

The  22d  section,  relating  to  the  appointmtot  of  new 
trustees  in  certain  cases  dn^  petition,  has  been  considered 
in  another  place  {p). 

(p)  See  Jtipra,  eh,  23« 
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By  the  23d  section,  where  all  the  trustees  of  any  cka^ 
rUable  or  public  trust  are  dead,  and  the  representative  of 
the  last  sunriving  trustee  shall  not  appear  or  give  notice 
of  his  title  within  twenty-eight  days  after  advertisement, 
or  not  prove  his  title  within  thirty-one  days  after  such 
^pearance  or  notice,  the  Court  may  appoint  new 
trustees  under  the  provisions  of  the  act. 

The  26th,  29th,  and  30th  sections  extend  the  powers 
of  the  Lord  Chancellor  over  all  the  king's  dominions  ex- 
cept Scotland  and  Ireland,  and  the  powers  of  the  Courts 
of  Chancery  and  Exchequer  over  all  the  king's  domiidons 
except  Scotland. 

The  32d  section  declares  who  shall  be  appointed  by 
the  Coiirt  to  make  transfers  of  stock,  viz»,  the  committee 
of  the  estate  of  the  lunatic,  or  a  co-trustee  or  co*executor 
of  any  trustee  or  executor  against  whom  the  relief  is 
songht,  or  some  officer  of  the  company  in  whose  books 
ihe  transfer  is  to  be  made ;  and,  in  respect  of  trans- 
fers in  the  books  of  the  Bank  of  England,  the  secre- 
tary, w  deputy  secretary,  or  aceountimt-general  of  the 
Bank. 

il.  Having  treated  of  the  jus  hc^endi  and  jus  dis- 
ponendi,  which  constitute  the  simple  trust,  we  come  now 
to  gpesk  of  the  cestui  que  trust's  estate  in  the  case  of  the 
special  trust ;  and  this  may  be  said  to  be.  The  right  to 
enforce  in  equity  the  specific  execution  of  the  settle's 
iatartion  to  tibe  extent  of  that  cesttdque  trusfs  particnlar 
interest.  The  other  parties  entitled  may  express  a  desire 
^t  the  trust  should  be  differently  administered  ;  but  if 
snch  n  diverganoe  from  the  donor's  will  would  prejudice 
or  injuriously  affect  the  rights  of  any  one  cestui  que  trust, 
that  cestui  que  trust  may  compel  the  trustees  to  adhere 
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strictly  and  literally  to  the  line  of  duty  prescribed  to 
them  (q). 

If  there  be  only  one  cestui  que  trust,  or  there  be  several 
cestuis  que  trust,  and  all  of  one  mind,  the  specific  ex- 
ecution may  be  stayed,  and  the  special  trust  will  then 
acquire  the  character  of  a  simple  trust ;  for  whatever 
modifications  of  the  estate  the  settlor  may  have  con* 
templated,  through  whatever  channel  he  may  have 
originally  intended  his  bounty  should  flow,  the  persons  to 
be  eventually  benefitted  are  the  cestuis  que  trust,  and  are 
in  equity,  firom  the  creation  of  the  trust,  and  before  the 
trustees  have  acted  in  the  execution  of  it,  the  absolute 
beneficial  proprietors. 

The  case  of  Pearson  v.  Lane  (r),  before  Sir  W.  Grant, 
will  put  the  subject  in  a  clear  light  A  conveyance  had 
been  made  to  trustees  upon  trust  to  sell,  and  with  the 
proceeds  to  purchase  other  lands  to  be  settled  on  the 
daughters  of  W.  J.  as  tenants  in  common  in  tail,  with 
remainder  to  them  in  fee.  The  daughters  levied  a  fine 
of  the  lands  to  be  sold  to  the  uses  and  upon  the  trusts  ci 
their  respective  marriage  settlements.  It  was  doubted 
whether  the  entail  had  been  effectually  barred  ;  but  Sir 
W.  Grant  said, ''  It  is  clear,  if  the  estate  had  been,  sold, 
and  another  estate  purchased,  the  daughters  would  have 
been  tenants  in  tail,  with  immediate  remainders  to  them- 
selves in  fee.  It  is  true  in  the  lands  to  be  sold  they  had 
no  interest,  legal  or  equitable,  expressly  limited  to  them ; 
but  the  equitable  interest  in  those  lands  must  have  re- 
sided somewhere :  the  trustees  themselves  could  not  be 
the  beneficial  owners;  and  if  they  were  mere  trustees, 
there  must  have  been  some  cestuis  que  trust.    In  order  to 

(q)  See  Deeth  v.  Hale,  2  Moll.  (r)  17  Ves.  101. 

317. 
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ascertain  toho  they  are,  a  court  of  equity  inquires  for 
whose  benefit  the  trust  was  created,  and  determines  that 
those  who  are  the  objects  of  the  trust  have  the  interest 
in  the  thing  which  is  the  subject  of  it.  Where  money  is 
given  to  be  laid  out  in  land  which  is  to  be  conveyed  to 
A.,  though  there  is  no  gift  of  the  money  to  him,  yet  in 
equity  it  is  his,  and  he  may  elect  not  to  have  it  laid  out  : 
so,  on  the  other  hand,  where  land  is  given  upon  trust  to 
sell,  and  pay  the  produce  to  A. ,  though  no  interest  in  the 
land  is  expressly  given  to  him,  in  equity  he  is  the  owner, 
and  the  trustee  must  convey  as  he  shall  direct :  if  there 
are  also  other  purposes  for  which  it  is  to  be  sold,  still  he 
is  entitled  to  the  surplus  of  the  price,  as  the  equitable 
owner  subject  to  those  purposes ;  and  if  he  provides  for 
them,  he  may  keep  the  estate  unsold.  The  daughters 
electing  to  keep  this  estate,  they  acquired  the  fee,  and 
it  was  discharged  of  every  trust  to  which  it  had  been 
subject." 

But  until  the  cestui  que  trust,  or  the  joint  cestuis  que 
trust,  countermand  the  specific  execution,  the  special 
trust  vnll  proceed  ;  as  if  lands  be  devised  to  trustees 
upon  trust  to  sell,  and  pay  the  proceeds  to  A.,  the  pro- 
perty will  remain  personal  estate  in  A.  until  he  discharge 
the  character  impressed  upon  it  by  electing  to  take  it  as 
land  (s). 

When  it  is  said  that  each  cestui  que  trust  may  compel 
the  specific  performance  of  the  trust  to  the  extent  of  his 
own  benefit,  it  is  of  course  understood  that  the  trust  is 
of  such  a  lawful  description,  that  the  Court  will  not,  on 
grounds  of  public  policy,  refuse  to  recognize  its  exist- 
ence (t). 

(«)  See  infra.  (0  See  supra,  p.  165. 

K  K 
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CHAPTER  XXV. 


PROPERTIES  OF  THE  CESTUI  QUE  TRUST'S  ESTATE. 


TT  E  shall  next  enter  upon  the  properties  of  the  cestui 
que  trusfs  estate  as  affected  hy  the  acts  of  the  cestui  que 
trust,  or  by  operation  of  law. 

I.  A  trust  is  assignable. 

An  equitable  interest  may  be  assigned^  though  it  be  a 
mere  possibility  (a),  and  either  with  or  without  the  inter- 
vention of  the  trustees  (6) ;  and  the  assignee  of  the 
cestui  que  trust  may  call  upon  the  trustee  to  convey  to 
him^  and  on  his  refusal  may  file  a  bill  to  compel  a  con- 
veyance without  making  the  assignor  a  party  (c). 

Before  the  Statute  of  Frauds  (d),  the  transfer  might 
have  been  made  by  parole ;  but  now,  by  the  ninth  sec- 
tion of  that  Act,  all  grants  and  assignments  of  any  trust 
or  confidence  are  required  to  be  in  writing,  signed  by  the 
party  granting  or  assigning  the  same,  or  else  are  declared 
utterly  void.  But  though  a  deed  be  not  absolutely  neces- 
sary,  it  is  the  practice,  ex  majori  cauteld,  to  employ  the 

(a)  Courthoper,  Heyman^  Cart.  Vin.  Ab.  516,  pi.  I. 

25 ;    Warmstrey  y.  Tanfield,  1  Ch.  (6)  PhiU]^  v.  Brydgew,  3  Yes. 

Re.  294  Goring  v.  Bickersiaff,  1  12?,  per  Lord  Alvanley. 

Ch.  Ca.  8 ;  Cornbury  v.  Middleton,  (c)  Qoodson  v.  EUissfm^  3  Rots, 

lb.  211,  per  Judges  Wyld  and  583. 

Rainsford ;  Burgess  v.  Wheaie^  1  {d)  29  Car.  2,  c.  3. 
Ed.  195,  per  Sir  T.  Clarke;  21 
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same  species  of  instrument,  and  adopt  the  same  form  of 
words,  in  the  transfer  of  an  equitable,  as  in  the  convey- 
ance of  a  legal  estate. 

An  equitable  interest  in  lands  could  not,  before  the 
abolition  of  fines  and  recoveries,  have  been  passed  by  a 
feme  covert  but  by  fine  or  recovery  (/)  ;  and  now  that 
by  the  Fines  and  Recoveries  Act  (/)  those  assurances 
have  been  abolished,  the  deed  of  the  feme  covert,  which 
has  been  substituted  in  their  place,  must  be  executed 
with  the  same  formalities  in  passing  equitable  as  in  deal- 
ing with  legal  estates. 

The  power  of  the  equitable  tenant  in  tail  to  dispose  of 
the  equitable  fee  has  been  differently  modified  at  different 
periods,  and  some  account  of  the  fluctuation  of  the  law 
in  this  respect  may  serve  to  illustrate  the  general  prin-r 
ciples  upon  which  trusts  have  been  administered. 

At  common  law  all  inheritable  estates  were  in  fee- 
simple,  and  it  was  the  statute  de  donis  (g)  that  first  gave 
rise  to  entails  and  expectant  remainders.  As  the  Statute 
of  Westminster  the  Second  was  long  prior  to  the  intro- 
duction of  uses,  had  equity  followed  the  analogy  of  the 
comimon  law  only,  a  trust  limited  to  A.  and  the  heirs  of 
his  body,  with  remainder  over,  had  been  construed  a  fee 
simple  conditional,  and  the  remainder  had  been  void ; 
but  the  known  legal  estates  of  the  day,  whether  parcel 
of  the  common  law  or  ingrafted  by  statute,  were  copied 
without  distinction  into  the  system  of  trusts,  and,  equi- 
table entails  indisputably  existing,  the  question  in  con- 
stant dispute  was,  by  what,  process  they  should  be  barred. 

In  legal  entails  the   only   modes  of  unfettering  the 

{e)  Penne  v.  Peacock,  Rep.  i.         (/)  3  &  4  G.  4,  c.  74. 
Ttlb.  41 ;  Price  v.  Copner,  1  Sim.  (g)  13  E.  1,  st.  1,  c.  1. 

&  Stu.  347. 

K  K   2 
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estate  were  by  fine  or  recovery.  A  fine  was  by  statu- 
tory enactment  conclusive  on  all  privies,  and  therefore  a 
cestui  que  trust,  though  he  had  not  the  fireehoU,  could 
nevertheless  have  barred  his  issue,  who  were  his  privies  in 
blood  and  estate.  A  recovery  had  no  operation  ualess 
the  tenant  to  the  prcecipe  was  seised  of  the  legal  freelu^d 
in  possession,  and  as  the  cestm  que  trust  had  merely  a 
right,  and  not  vl  freehold,  it  followed  he  could  not  by  re- 
covery bar  either  his  issue  or  the  remaindermen.  There 
were  certainly  some  doubts  upon  the  law  in  this  partici»- 
lar,  but  such  is  the  conclusion  drawn  firom  the  confiiictii^ 
cases  by  Lord  Chief  Baron  Gilbert.  '*.  If  cestui  que  use ^ 
he  observes,  '^  aliene  by  fine,  that  is  good,  and  bars  the 
entry  of  the  feo£^s  (h)  after  his  death  by  the  statute 
4  H.  7  ;  but  if  he  aliene  by  recovery,  it  does  no^  bind  the 
issue,  because  he  is  not  tenant  to  the  prcedpe  (i)." 

The  statute  of  H.  8  merged  the  use  in  the  possessicm, 
and  when  the  trust  succeeded  to  the  use,  and  *'  appeared 
in  his  likeness,"  the  effect  of  a  fine  and  recovery  was  now 
to  be  settled  by  the  Court  ah  integro.  It  was  agreed,  as 
before,  that  a  fine,  as  it  concluded  all  privies,  would  de- 
feat the  claim  of  the  issue  (Jc) ;  but  as  the  cestui  que  trust 
had  no  seisin  of  the  freehold,  it  was  long  disputed  what 
should  be  the  operation  of  a  recovery.  Lord  Clarendon, 
assisted  by  Sir  Harbottle  Grimston  and  Justice  Wind- 
ham, held,  that  the  recovery  of  a  cestui  que  trust  should 
bar  and  transfer  the  trust,  as  it  should  an  estate  at  law, 
if  it  were  upon  consideration,  but  otherwise  Justice  Wind- 

(h)  By  1  R.  3,  c.  1,  the  cestui  to  the  uses  in  remainder. 
que  use  in  possession,  though  for         (t)  Gilh.  Uses,  32. 
life  only,  had  authority  to  pass  the  (k)  Goodrich  v.  Browne  1  Clu 

legal  fee ;  but  when  his  right  to  the  Ca.  49 ;  Washbam  ▼•  DowtMS^  lb. 

possession    had    determined,    the  213. 
feoffees  might  re-enter,  and  hold 
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ham  doubted  of  it  ( /)•  But  this  was  merely  a  resolution, 
and  the  next  year  an  opinion  was  expressed  by  Lord 
Keeper  Bridgman,  that  a  recovery  should  not  bar  (in)» 
The  point  afterwards  came  before  the  Lord  Keeper  a 
second  time  (n),  and  it  was  admitted  Sijine  would  bar  the 
issue,  though  not  the  remainder  over,  but  whether  any- 
thing would  be  barred  by  the  cestui  que  trust* s  recovery 
the  Court  doubted ;  for  ''  if  tenant  in  tail  at  law  suf- 
fered a  recovery,  legal  exception  smight  be  taken  to  it, 
but  if  a  recovery  might  be  suffered  in  equity,  all  those 
exceptions  would  be  taken  away."  It  was  contended 
in  the  same  case,  that  if  cestui  que  trusfs  recovery  was 
not  allowed  to  bar,  there  would  result  a  perpetuity  ;  but 
a  perpetuity  was  defined  to  be  "  where,  if  all  who  had  in- 
terest joined,  they  could  not  bar  or  pass  the  estate ;  but 
if  by  the  concurrence  of  all  having  interest  the  estate 
might  be  barred,  it  was  no  perpetuity .''  Now,  as  cestui 
que  trust  could  certainly  estop  his  issue  by  fine,  it  was 
plain  that  with  the  concurrence  of  the  remainderman  the 
estate  was  disposable  in  fee.  Lord  Nottingham  decided, 
that  a  recovery  should  bar  the  issue  and  all  remainders 
over  (o),  "  it  being,"  he  said,  "  a  general  rule,  that  any 
legal  conveyance  or  assurance  by  a  cestui  que  trust  should 
have  the  same  effect  and  operation  upon  the  trust  as  it 
should  have  had  upon  the  estate  at  law  in  case  the  trus- 
tees had  executed  their  trust :  otherwise  trustees,  by  re- 
fusing or  not  being  capable  to  execute  their  trust,  might 
hinder  the  tenant  in  tail  of  that  liberty  which  the  law 
gave  him  to  dispose  of  his  estate,  which  would  be  mani- 

(0  Ooodrich  v.  Brown,   1  Ch.  Ca.  213. 

Ca.  49.  (o)  North    v.    WiUiams,  2  Ch. 

(to)  Digby  V.  Langworth,  1  Ch.  Ca.  63 ;    North  v.  Champemoon, 

Ca.  68.  lb.  78. 

(n)  JVashborn  v.  Doumes,  1  Ch. 
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festly  inconvenient^  and  tend  to  the  introduction  of  per- 
petuities (ipy  The  stream  now  flowed  in  an  opposite 
direction,  and  it  was  held  by  succeeding  Chancellors  (and 
Lord  Nottingham  himself  appears  to  have  countenanced 
the  same  doctrine  (jf),  (that  cestui  que  trust  might  bar  his 
issue  and  the  remainders  over  by  any  conveyance,  as  by 
bargain  and  sale,  or  lease  and  release  (r),  or  even  by 
agreement  (s),  or  will  (t).  As  a  trust  was  not  within  the 
statute  de  donis,  there  could  in  strictness  be  no  entail  of 
it,  and  therefore  it  was  thought  equity,  which  regarded 
the  Statute  of  Westminster  *'  as  an  ambitious  act  in 
favour  of  the  Lords  against  the  King  (u),**  and  viewed 
ihe  trust  as  its  own  creature,  and  to  be  governed  accord- 
ing to  conscience,  might  allow  the  quasi  tenant  in  tail  of 
a  trust  to  bar  the  issue  and  remainders  over  by  any  ex- 
pression of  intention  (1).     At  length  one  consistent  prin- 

(p)  North  V.  Champemoon,  2  P.  W.  91. 
Ch.  Ca.  78.  (s)  See  NorcUff  ▼.  Worsley,  1 

(g)    See  North  v.  WilUams,  2  Ch.  Ca.  236. 
Ch.  Ca.  64;  S.  C.  1  Vera.  14.  (t)   Woolnough  v.    Woohumgk, 


(r)   Carpenter  v.  Carpenter,  1  Pr.  Ch.  228 ;   Turner  ▼.  Gtvtmi,  1 

Vera.  440 ;  Beverley  v,  Beverley,  2  Vera.  41. 

Vera.  181;  Bowaterv.  Elly,  Ih.  (w)  Noreliff  \.  Worsiey,   1  Ch. 

344;  and  see  Legate  v.  SeweU,  1  Ca.  236,  per  Lord  Nottingham. 


(1)  An  estate  pur  autre  vie  is  also  not  within  the  statute  de  donie,  and 
the  quasi  tenant  in  tail  may  har  the  issue  and  remaindermen  by  a  simple 
conveyance ;  but  the  reason  of  this  is  not  the  same  as  in  the  case  of 
trusts.  If  lands  pur  autre  vie  be  limited  to  A.  and  the  heirs  of  his  body, 
with  remainders  over,  the  entirety  of  the  legal  estate  is  vested  in  A., 
and  he  may  absolutely  dispose  of  it.  The  issue  and  remaindermen  stand 
in  the  light  of  mere  special  occupants,  that  is,  they  have  no  title /tire  <«<», 
but  take  the  estate  by  devolution  where  the  owner  has  made  no  disposi- 
tion. A  limitation  pur  autre  vie  has  been  commonly  referred  to  the  nsr 
ture  of  a  fee  conditional;  but  the  principles  of  the  two  estates  are  not  to 
be  confounded.  The  tenant  of  a  fee  conditional  can  only  aliene  after  issae 
born,  but  tenant  pur  autre  vie  may  dispose  absolutely  at  any  time. 
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ciple  was  established  by  Lord  Hardwicke^  that  as  entails 
with  expectant  remainders  had  gained  a  footing  in  trusts 
by  analogy  to  the  statute,  a  court  of  equity  was  bound  to 
follow  the  analogy  throughout,  and  therefore  a  tenant  in 
tail  of  a  trust  ought  not  to  be  at  liberty  to  bar  his  issue 
and  the  remaindermen  but  by  a  conveyance  that  would 
have  barred  them  had  the  entail  been  of  the  legal  estate. 
The  doctrines  of  equity,  as  they  were  finally  settled, 
may  be  briefly  summed  up  as  follows : — 

1.  For  a  good  equitable  recovery  there  must  have  been 
an  equitable  tenant  to  the  prcecipe,  that  is,  the  owner  of 
the  first  equitable  freehold  must  necessarily  have  con- 
curred (x). 

2.  An  equitable  recovery  was  a  bar  to  equitable  only, 
and  not  to  legal  remainders  (y). 

3.  An  equitable  recovery  was  not  vitiated  by  the  cir- 
cumstance that  the  equitable  tenant  to  the  prcecipe  had 
aho  the  legal  freehold  (z). 

4.  An  equitable  remainder  was  well  barred  though  it 
was  vested  in  a  person  who  had  also  the  legal  fee  (a). 

At  the  present  day,  by  the  operation  of  the  Fines  and 
Recoveries  Act  (b),  the  equitable  tenant  in  tail  may  dis- 
pose of  the  equitable  fee  by  the  same  modes  of  assurance, 
and  with  the  same  formalities,  as  if  he  were  tenant  in 
tail  of  the  legal  estate. 


(x)  North  V.  WiUiamSy  2  Ch. 
Ca.  64,  per  Lord  Nottingham; 
Highway  t.  Banner^  1  B.  C.  C. 
686;  and  see  Wykhamy.  Wyhham^ 
18  Yes.  418. 

(y)  Philipa  V.  BrydgeSf  3  Yes. 
128,  per  Lord  Alvanley;  Salvin  v. 
Thamian,  Amb.  545 ;  S.C.I  B. 
C.  C.  73,  note. 


(«)  Philips  ▼.  Brydyes,  3  Yes. 
126,  per  Lord  Alvanley ;  Marwood 
V.  Turner,  3  P.  W.  171 ;  Goodrich 
V.  Brown,  2  Ch.  Ca.  49 ;  ^S".  C. 
Freem.  180. 

(a)  Philips  V.  Brydges,  3  Yes, 
120;  Robinson  v.  Corny ns.  Rep.  U 
Talb.  164;  ^.  C.  1  Atk.  473. 

(J))  3  &  4  Will.  4,  c.  84. 
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In  the  txmsfisr  of  an  equitable  interest^  the  purdiaser, 
for  his  security^  muBt  never  dispense  with  the  two  fellow^ 
ing  precautions.  Fitst^  he  must  masdce  inquiries  of  the 
trustee  ;whe1dier  tlie  equity  of  the  Ycsidor  has  been  sub- 
jected to  any  prior  incumbrance^  for  if  the  trustee  be 
guilty  *  of  .  misrepresentation^  or  even  bt  misstatement 
from  forgetfufaiess,  the  purchaser  may  charge  bim  per- 
sonally  with  the  amount  of  the  consequential  loss  (c). 
Secondly,  upon  the  execution  of  the  oonveyanee,  the 
purchaser  must  give  notice  of  his  own  equitable  title  to 
the  trustee,  by  which  means  he  will  gain  precedence  of 
all  .prior  incumbrancers  who  have  not  been  equally  dili- 
gent, and  will  prevent  his  own  postponement  to  subse- 
quent incumbrancers  more  diligent  than  himself. 

That  a  purchaser's  notice  will  secure  to  him  this  ad- 
vantage, has  only  recently  been  settled.  In  Cooper  v. 
Fynmore  (d)  Sir  T.  Plumer,  Vice-Chancellor,  decided  that 
mere  neglect  to  give  notice  would  not  postpone  an  incum- 
brancer, but  that  such  laches  ought  to  be  shewn  as,  in 
a  Court  of  Equity,  would  amount  to  fraud ;  but  in  Dearie 
V.  Hall(e),  and  Loveridge  v.  Cooper  (/),  only  nine  years 
after,  his  Honour,  when  Master  of  the  Rolls,  came  to  the 
opposite  conclusion,  and  delivered  a  very  elaborate  ar- 
gument that  notice  would  gain  priority.  His  Honour's 
judgments  were  affirmed  on  appeal  (^),  and  the  doctrine 
has  since  been  abundantly  recognized  both  as  to  per- 
sonal (A)  and  real  estate  (i). 

0 

(e)  Burrowes  v.  Loeh^  10  Yes.          (h)  HuUonY,  Sandys^  1  Yoonge, 

470.  602,   see  607;    Smith  y.    SmUh, 

(d)  3  Ru88.  60.  2  Cr.  &  Mees.  231. 

(c)  lb.  1.  (0  Foster  v.  Blaekstane,  1  M. 

(/)  lb.  30.  &  K.  297,  sec  307. 
Ig)  lb.  88,  48. 
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The  principles  upon  which  Sir  T.  Plumer  proceeded 
were  these.  That  '^  although  the  cestui  que  trust  could 
not  transfer  the  legal  interest^  which  must  remain  with 
the  executors^  yet,  wherever  it  was  intended  to  complete 
the  transfer  of  a  chose  en  action,  there  was  a  mode  of 
dealing  which  a  Court  of  Equity  considered  tantamount 
to  possession,  viz.,  notice  given  to  the  legal  depository  of 
the  fund.  By  such  notice  the  legal  holder  was  converted 
into  a  trustee  for  the  new  purchaser,  and  the  cestui  que 
trust  was  deprived  of  the  power  of  carrying  the  same 
security  repeatedly  into  the  market.  This  precaution 
was  always  taken  by  diligent  incumbrancers,  and  if  it  was 
not  taken,  there  was  neglect,  and  the  solicitor  who  con- 
ducted the  business  was  responsible  for  that  neglect.  To 
give  notice  was  a  matter  of  no  difficulty,  and  wherever 
persons  treating  for  a  chose  en  action  did  not  give  notice 
to  the  trustee  or  executor,  they  did  not  perfect  their 
title,  they  did  not  do  all  that  was  necessary  to  make  the 
thing  belong  to  them  in  preference  to  all  other  persons, 
and  they  became  responsible  in  some  respects  for  the 
easily  foreseen  consequences  of  their  negligence  (^).  It 
was  objected  qui  prior  est  tempore  potior  est  jure ;  but 
it  could  not  be  contended  that  priority  in  time  must  de- 
cide where  the  legal  estate  was  outstanding,  for  the  maxim 
as  an  equitable  rule  admitted  of  exceptions,  and  gave 
way  when  the  question  did  not  lie  between  bare  and 
equal  equities.  If  there  appeared  to  be,  in  respect  of  any 
circumstance  independent  of  priority  of  time,  a  better 
title  in  the  puisne  purchaser  to  call  for  the  legal  estate 
than  in  the  purchaser  who  preceded  him  in  date,  the 
case  ceased  to  be  a  balance  of  equities,  and  the  prefer- 

[k)  3  Russ.  12^14. 
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ence^  which  priority  of  time  might  otherwise  have  given, 
was  done  away  with  and  comiteracted.  What  title  had 
the  prior  incumbrancer  to  call  on  a  Court  of  justice  to 
interpose  in  his  behalf,  in  order  to  obviate  the  conse* 
quences  of  his  own  misconduct?  He  had  omitted  to 
perfect  his  security:  a  third  party  had  innocently  ad* 
vanced  his  money,  and  had  perfected  his  security  as  far 
as  the  nature  of  the  subject  permitted,  and  was  that 
Court  to  interfere  to  postpone  him  to  the  other  ?  It 
was  said  notice  did  not  form  part  of  the  necessary  con* 
veyance  of  an  equitable  interest.  If  a  person  meant  to 
rely  on  the  contract  of  the  individual,  there  was  certainly 
no  need  of  notice,  for  from  the  moment  of  the  contract 
he  with  whom  the  party  was  dealing  was  persofudbf 
bound ;  but  if  it  was  meant  to  go  farther,  and  attach  a 
right  upon  the  thing  itself  which  was  the  subject  of  the 
contract,  it  was  necessary  to  give  notice,  and  if  an  indi- 
vidual who  contracted  with  another  did  not  by  giving 
notice  to  the  trustee  divest  the  vendor  or  mortgagor  of 
the  possession,  but  permitted  him  to  remain  the  ost^ui- 
ble  owner  as  before,  he  must  take  the  consequences  which 
might  ensue  from  such  a  mode  of  dealing  (/)." 

In  Smith  V.  Smith  (m)  the  notice  by  the  first  incum- 
brancer was  given  to  one  only  of  three  trustees,  and  it 
was  held  he  did  not  lose  his  priority.  Maberley,  being 
indebted  to  Smith,  assigned  to  him  by  way  of  security 
his  life-interest  in  certain  funds  under  his  marriage  set- 
tlement, and  afterwards  became  bankrupt.  The  assignee 
having  mentioned  his  security  to  one  of  the  trustees  be- 
fore the  bankruptcy  occurred,  the  question  was,  whether 
after  such  notice  the  fund  was  at  the  time  of  the  bank- 

(0  3  Russ.  20—22.  (m)  2  Cr.  &  Mees.  231. 
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ruptcy  in  the  power  and  disposition  of  the  bankrupt^  and 
it  was  determined  in  the  negative.  Lord  Lyndhurst,  in 
delivering  the  judgment  of  the  Court,  observed,  ^^  It  was 
argued  that  notice  to  one  only  of  three  trustees  is  insuffi- 
cient— that  it  should  have  been  given  to  each  of  them, 
and  that,  this  not  having  been  done,  the  property  re- 
mained in  the  order  and  disposition  of  the  bankrupt  up 
to  the  time  of  his  bankruptcy ;  but  we  are  of  opinion 
that  notice  to  one  of  the  three  trustees  was  sufficient : 
no  valid  assignment  could  have  been  made  by  the  bank- 
rupt after  the  notice  to  the  trustee  :  a  second  assignee, 
in  order  to  have  obtained  a  priority  over  the  first,  must 
have  shewn  that  he  had  exercised  proper  precaution  in 
taking  the  assignment,  that  he  had  applied  to  the  trus- 
tees to  know  if  any  previous  assignment  had  been  made, 
and  unless  he  applied  for  this  purpose  to  each  of  the 
trustees,  he  would  not  have  exercised  due  caution,  or 
done  all  that  he  ought  to  have  done.  But  if  he  applied 
to  each  of  the  trustees,  he  would  have  been  informed  by 
one  of  them  of  the  previous  assignment  to  Smith,  and  he 
must  then  have  taken  the  property,  if  at  all,  subject  to 
the  claim  of  Smith.'' 

The  only  point  positively  determined  in  this  case  was, 
that  if  notice  be  given  to  one  of  three  trustees,  no  second 
incumbrancer  can  gain  a  priority  during  the  lifetime  of 
that  trustee :  supposing  it  was  the  duty  of  the  first  in- 
cumbrancer to  have  given  notice  to  each  of  the  trustees,  it 
was  equally  the  duty  of  the  second  incumbrancer  to  have 
made  inquiries  of  each  of  the  trustees ;  and  as  both  in- 
cumbrancers were  guilty  of  negligence,  or  at  least  did 
not  exert  their  utmost  diligence,  there  was  nothing  to 
disturb  the  natural  priority.  But  had  the  first  incum- 
brancer contented  himself  with  giving  notice  to  one  of 
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the  trustees,  and  that  trustee  had  died,  and  a  second 
incumbrancer  had  made  inquiries  of  the  surviving  trus* 
tees,  and  given  them  notice  of  his  own  assignment,  then, 
it  may  be  said,  as  the  first  incumbrancer  did  not  do  his 
utmost  to  guard  against  the  fraud,  and  the  second  incum- 
brancer employed  all  the  means  in  his  power  of  detecting 
the  fraud,  the  loss  ought  to  fall  on  the  person  who  had 
so  far  occasioned  that  he  might  have  prevented  it. 

.  From  the  observation  of  Lord  Lyndhurst,  that  "  a 
second  assignee,  in  order  to  obtain  priority  over  the  first, 
must  shew  that  he  has  exercised  proper  precaution  in 
taking  the  assignment, — that  he  has  applied  to  the  trus- 
tees to  know  if  any  previous  assignment  has  been  made," 
it  seems  to  have  been  his  Lordship's  opinion,  that  if  a 
prior  incumbrancer  neglected  to  give  notice,  but  the 
second  incumbrancer  did  not  inquire,  and  therefore  was 
not  deceived,  the  maxim  qui  prior  est  tempore  potior  est 
jure  ought  to  prevail;  and  this  appears  certainly  the 
doctrine  most  consistent  with  principle.  But  in  Foster 
V.  Blackstone  (n),  before  Sir  J.  Leach,  and  affirmed  in 
the  House  of  Lords,  it  was  decided  a  second  incumbrancer 
gains  priority  by  the  mere  act  of  giving  notice,  whether 
he  inquire  or  not.  ^'  A  better  equity,"  it  was  remarked, 
"  is,  where  a  second  incumbrancer  without  notice  takes  a 
precaution  against  a  subsequent  incumbrancer,  which  the 
prior  incumbrancer  has  neglected  to  take."  Supposing 
this  to  be  law,  if  a  prior  incumbrancer  give  notice  to 
one  only  of  three  trustees,  as  in  Smith  v.  Smith,  and  that 
trustee  dies,  and  a  second  incumbrancer  after  the  death 
of  the  trustee  gives  notice  to  the  surviving  trustees,  but 
makes  no  inquiries  at  the  time  of  the  assignment,  it  may 

(n)  1  M.  &  K.  297;  and  see  Timson  v.  Ranuhottom^  Append.  No.  4. 
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still  be  questioned  whether  he  does  not  gain  the  priority. 
The  recent  ease  of  TitMon  t.  Ramsbottam  {o)  seems 
actually  to  have  decided  in  favour  of  the  second  incum- 
brancer. A  testator  appointed  Bacon  the  elder^  Timson^ 
Ramsbottom  the  elder,  and  Ramsbottom  the  younger, 
his  executors.  In  1816  Ramsbottom  the  elder  died.  By 
indenture  dated  in  1819,  and  made  between  Bacon  the 
younger  of  the  one  part,  and  Thomas  Bacon  (not  the 
executor),  Langford,  and  Walford  of  the  other  part. 
Bacon  the  younger,  who  took  an  interest  under  the  will, 
assigned  it  to  trustees  upon  trust  for  securing  the  repay- 
ment to  Bacon  tiie  elder  of  5000/.  and  interest.  In 
1827  Bacon  the  elder  died,  without  having  communicated 
the  charge  to  his  co-executors.  In  1828  a  bill  was  filed, 
and  the  testator's  estate  was  brought  into  Court.  By 
indenture,  dated  in  1882,  Bacon  the  younger  assigned  the 
same  interest  to  Corfield,  who  had  no  notice  of  the  prior 
incumbrance  and  made  no  inquiries,  for  securing  to  Cor- 
field  the  sum  of  1000/.  and  interest.  In  1833  a  regular 
notice  of  the  assignment  was  sent  by  Corfield  to  the  sur- 
viving executors  (p).  Lord  Langdale,  in  decreeing  the 
priority  of  the  second  incumbrancer,  observed,  "  None  of 
the  cases  cited  at  the  bar  appear  to  me  to  be  like  the  pre- 
sent—of a  father  and  son  having  a  transaction  of  this  sort 
between  themselves,  the  father  being  one  of  several  exe- 
cutors— no  allegation  even  that  the  other  executors  were 
informed  before  the  notice  was  received  from  Corfield— no 
ground  to  presume  that  the  transaction  was  communicated 


(o)  See  Append.  No.  4.  iug  assumes,  and  the  fact  was,  that 

(jp)  The  Master  of  the  Rolls  in  notice   was  also  given  to  Rams- 

his  judgment  states  that  notice  was  bottom. 

given  to  Timson,  but  his  reason- 
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to  the  other  executors^  each  of  whom  had  separate  autiio- 
rity  to  receive  and  pay  on  account  of  the  estate^  and 
who^  if  they  had  no  notice  of  the  assignment,  might  hare 
made  payment  to  the  assignee  without  incurring  any 
liability  whatever  on  that  account.  I  think,  therefore, 
after,  I  admit,  a  good  deal  of  hesitation,  that  the  know- 
ledge of  one  of  several  executors  who  were  interested, 
and  who  does  not  appear  to  have  communicated  that 
knowledge  to  his  co-exeeutor,  is  not  sufficient  to  create 
a  trust  in  which  the  assignee  has  done  nothing  but 
accepted  the  assignment."  A  petition  of  appeal  has 
been  presented,  and  the  cause,  it  is  expected,  will  shortly 
be  heard  {q). 

Should  notice  of  an  incumbrance  be  sent  to  aU  the 
trustees,  and  a// should  die,  and  then  a  second  incumbrancer 
makes  inquiries  of  the  succeeding  trustees  who  have  no 
knowledge  of  the  prior  charge,  and  serves  them  with  no- 
tice of  the  assignment  to  himself,  in  this  case  the  second 
incumbrancer  cannot  possibly  be  thought  to  gain  the 
priority  over  the  first,  for  the  first  incumbrancer  took 
every  precaution  in  his  power  at  the  date  of  his  charge, 
and  it  could  hardly  be  expected  he  should  watch  ev^ 
change  in  the  trust,  and  send  repeated  notices  to  every 
succession  of  new  trustees. 

The  notice,  written  or  unwritten  (r),  but  better  written, 
may  be  given  either  to  the  trustees  themselves  or  to  their 
solicitors  (s) ;  and  where  notice  to  one  trustee  would  be 

{q)  If  heard  before  publication,  &C.  SS?*  per  Sir  G.  Rose;  S.  C. 

tbe  result  will  be  subjoined  in  the  1  Mont.  &  Ayr.  695,  note,  per 

Appendix.  eundetn. 

(r)  Smith   v.  Smith,  2  Cr.  &         (<)  Faster  ▼.  Blackstone,  1  M. 

Mees.  231 ;  ex  parte  Carhis,  4  D.  &  K.  297. 
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sufficientj  it  may  be  given  to  one  who  is  not  the  acting 
trustee  (t).  It  may  even  be  communicated  to  the  trustee 
incidentally  in  the  way  of  conversation,  for  the  only 
point  to  be  ascertained  is,  whether  the  existence  of  the 
charge  has  in  fact  come  to  the  personal  knowledge  of  the 
trustee  (u).  Where  the  trust  fund  consists  of  a  share  in 
a  company,  the  notice  may  be  sent  to  the  secretary  (x) ; 
but  notice  to  A.,  a  director,  and  B.,  the  actuary,  has 
been  considered  sufficient  (y) ;  and,  in  another  case,  notice 
to  A.,  one  of  the  directors,  and  B.,  an  auditor  (z).  But 
incidental  mention  of  the  charge  to  a  clerk  of  the  com- 
pany, though  in  the  office  of  business,  will  not  be  con- 
structive notice  to  the  company  itself  (a). 

If  the  trust  fund  be  in  court,  an  assignee  should  in- 
quire at  the  Accomptant-Generars  and  Registrar's  offices 
to  ascertain  whether  any  order  has  been  made  restraining 
the  transfer  of  the  fund,  or  notice  has  been  given  of  any 
prior  incumbrance;  and,  onthe  completion  of  his  own  as- 
signment, he  should  give  notice  to  the  trustees  personally, 
and  obtain  an  order  restraining  the  transfer,  and  leave  it 
at  the  Accomptant-General's  office  to  be  entered  (6), 
But  should  an  incumbrancer  give  notice  to  the  trustees, 
but  neglect  to  obtain  an  order,  he  will  still  take  prece- 
dence of  prior  incumbrancers,  who  have  neither  obtained 
an  order  nor  given  notice,  or  who  had  given  notice  to 


(0  Smith  y.  Smith,    2  Cr.  &  Chit.  87. 
Mees.  293.  (s)  Ex  parte  ^at^Aman,  4  Deac. 

(«)  Smith  ▼•  Smith,  2  Cr.  &  &  Chit.  412. 
Mees.  231,  see  233.  (a)  Ex  parte  Carbis,  4  Deac. 

(x)  Ex  parte  Strighi,    Mont.  &  Chit.   354;    S.C.   1   Mont.  & 

502.  Ayr.  693,  note  (a). 

(ff)  Ex  parte  fVatkina,  1  Mont.         (()    Greening  y.  Beckford,    5 

&  Ajfr.  689;    S.  C.  4  Deac.  &  Sim.  195. 
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one  only  of  three  trustees,  and  that  trustee  bad  died 
before  the  time  of  the  second  incumbrance :  it  is  true 
the  second  incumbrancer  did  not  adojrf;  every  precau- 
tion, but  he  resorted  to  one  which  the  prior  incmn^ 
brancer  neglected :  the  first  assig;nee  either  seat  no 
notice,  or  one  which,  by  the  death  of  the  trustee  before 
the  time  of  the  second  incumbrance,  had  become  equi- 
valent to  no  notice  (c).  Thus,  at  least,  it  was  deter- 
mined by  Lord  Langdale  in  the  above-mentioned  case 
of  Titnson  v.  Ramsbottom,  but  perhaps  it  was  in  allusion 
to  this  point  as  much  as  any  that  his  lordship  acknow- 
ledged he  felt  '^  a  good  deal  of  hesitation/' 


11.  An  equitable  interest  is  transmissible  by  de- 
vise (d). 

But  the  trust  of  a  freehold  can  only  be  passed  by  a 
will  in  writing,  signed  by  the  testator  and  attested  by 
three  vntnesses  as  required  by  the  Statute  of  Frauds,  for 
otherwise  a  door  would  be  opened  to  all  the  mischief 
and  inconveniences  the  statute  was  intended  to  pie- 
vent  (e).  Whether  trusts  are  within  the  letter  of  the 
act,  or  equity  has  brought  them  under  its  operation  by, 
analogy,  is  not  easy  to  determine  (/) ;  undoubtedly  the 
word  'Mands*'  has  often  been  extended  to  include 
trusts  (g),  and,  if  so,  there  seems  to  be  little  reason  why 


(c)  Timson  y.  Ramsbottom^ 
Append.  No.  4. 

{d)  Comburff  v.  Middleton,  1 
Cb.  Ca.  211,  per  Wyld,  Just.; 
GreenhiU  v.  GreenhiU,  2  Vera. 
680,  per  Lord  Harcourt;  Cole  v. 
Moore,  Mo.  806,  per  cur,;  Phi- 
Upt  ▼.  Brydges^  3  Yes.  127i  per 
Lord  Alvanley. 

(e)  Wagstaff  v.  WagHaff,  2  P. 


W.  259,  per  Lord  Macclesfield; 
Adlington  v.  Cann^  3  Atk.  151, 
per  Lord  Hardwicke;  Burgess  t. 
Wheate,  1  Ed.  224,  per  Lord 
Mansfield. 

(/)  See  Burgess  t.  Wheaie,  ubi 
supra;  Wagstaff  v.  Wagsiaff^  S 
P.  W.  261. 

(jr)  See  supra,  p.  483. 
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trusts  should  not  be  i^vithin  the  express  terms  of  the 
statute. 

Copyholds,  strictly  speaking,  are  not  a  devisable  in- 
terest, r  A  surrender  is  made  to  the  use  of  the  will,  and 
the  gift  contained  in  the  will  operates  as  a  declaration 
of  the  use.  The  devisee  does  not  come  in  by  the  will, 
but  by  the  surrender  and  the  will  taken  together,  as  if 
the  name  had  been  inserted  in  the  surrender  itself  {h). 
Thus  copyholds  at  law  are  out  of  the  Statute  of  Frauds, 
and  may  be  devised  by  a  will  neither  signed  nor  attested ; 
and,  as  equity  follows  the  law,  the  trust  of  a  copyhold  is 
devisable  in  the  same  manner  (i).  The  equitable  in- 
terest of  a  copyhold  may  even  be  devised,  where  the 
custom  of  the -manor  does  not  allow  the  transmission  of 
the  legal  estate  by  will  (k).  The  equitable  interest  might 
always  have  been  passed  by  will,  notwithstanding  the 
want  of  a  surrender  (/) ;  but  at  the  present  day  a  sur- 
render is  not  necessary,  even  in  respect  of  the  legal 
estate  (m). 

The  doctrines  laid  down  as  to  copyholds  have  not 
been  extended  to  cttstomary  freeholds  (1).  The  deter- 
mination as  to  copyholds  was  grounded  on  the  circum- 

{k)  Hussey  v.  Grills^  Amb.  300,  v.  Wagstaff,  2  P.  W.  261. 

per  Lord  Hardwicke.  (k)  Lewis  v.  Lane^  2  M.  &  K. 

(0  Appkyard  ▼.    Wood^    Sel.  449. 

Cfa.  Ca.42;   Wagstaff  v.  Wagstaff,  (I)  Greenhill    v.   Greenhill,   2 

2  P.  W.  258 ;   TufffieU  v.  Page,  Vern.  679 ;    TuffneU  v.  Page,  2 

2  Atk.  37 ;    and    see   Attorney-  Atk.  37 ;  Gibson  v.  Rogers,  Amb. 

General  v.  Andrews,   1  Ves.  225 ;  93. 

bat  see  Anon,  case,  cited  Wagstaff  (m)  By  55  6.  3,  c.  192. 


(1)  A  copyhold  is  where  the  freehold  is  in  the  lord,  and  the  copy- 
holder's estate  passes  by  surrender.  A  customary  freehold  is  where  the 
lennre  is  copyhold,  but  the  freehold  interest  is  in  the  tenant,  and  passes 
by  deed.     See  Bingham  v.  Woodgate,  1  R.  &  M.  32;  S.  C.  Taml.  183. 

L  L 
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stance  that  the  interest  passed^  not  by  the  will,  but  by 
the  surrender;  but  customary  freeholds  are  strictly  and 
properly  speaking  devisable,  the  estate  passing  by  the 
will.  The  legal  estate  of  customary  freeholds  has,  there- 
fore, not  been  excepted  from  the  Statute  of  Frauds  (it)  ; 
and,  of  course,  a  devise  of  the  eqmtable  interest  must  be 
attended  with  the  same  formalities  as  if  it  were  a  devise 
of  the  legal  (o). 

III.  Of  seisin  and  disseisin  of  a  trust. 

The  term  seisin  is  properly  applicable  to  legal  estates, 
but  a  court  of  equity  regards  actual  receipt  of  the  rents 
and  profits  under  the  equitable  title  as  equivalent  to 
seisin  at  law,  and  has  often  adjudicated  upon  the  rights 
of  parties  with  reference  to  that  circumstance. 

Thus,  in  Casbome  v.  Scarf e  (/>),  it  was  disputed,  whe- 
ther, as  curtesy  did  not  attach  at  law  without  a  seisin  in 
fact,  the  husband  could  claim  his  curtesy  out  of  the  wife's 
equity  of  redemption ;  but  Lord  Hardwicke  said,  *'  It 
is  objected  there  is  no  seisin  whatever  of  the  legal  es- 
tate in  the  wife  in  the  consideration  of  law ;  but  that  is 
not  the  present  question  :  the  true  question  is,  if  there 
was  such  a  seisin  or  possession  of  the  equitable  estate  in 
the  wife,  as  in  this  Court  is  considered  equivalent  to  an 
actual  seisin  of  a  freehold  estate  at  common  law ;  and  I  am 
of  opinion  there  was.  Actual  possession,  clothed  with  the 
receipt  of  the  rents  and  profits,  is  the  highest  instance  of  an 
equitable  seisin,  both  of  which  there  were  in  this  case.** 

And  so  it  has  been  held  there  is  possessio  fratris  of 

(n)    Htusey    v.    Grills^    Amb.  (o)  Hnssey  y»  GriUSfUbi supra; 

299;    WiUan  v.  Lancaster ^   cited  fFt'^fi  ▼.  £aiitfi»ltfr,  3  Russ.  106. 

Id.  301,  note  (2),  BIunt*s  ed.;  and  (p)  1  Atk.  603. 
lee  Doe  v.  Danvers,  7  East,  299. 
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a  trusty  in  other  words^  that  if  a  person  inherit  a  trust 
and  die  before  actual  seisin  of  the  estate^  it  shall  descend 
to  the  brother  of  the  half  blood,  as  heir  to  the  father,  in 
preference  to  the  sister  of  the  \vhole  blood ;  but  if  there 
was  such  a  receipt  of  the  rents  and  profits  as  constitutes 
equitable  seisin,  the  sister  of  the  whole  blood,  as  heir  to 
the  brother,  will  exclude  the  brother  of  the  half  blood. 

The  doctrines  of  the  Court  upon  the  subject  of  equitable 
disseisin  cannot  be  better  illustrated  than  by  a  statement  of 
the  well-known  case  of  The  Marquis  of  Cholmondeley  v. 
Lord  Clinton  (jq).  The  circumstances  were  briefly  as  fol- 
lows : — George,  Earl  of  Orford,  conveyed  certain  manors 
and  hereditaments  to  the  use  of  himself  for  life,  remainder 
to  the  heirs  of  his  body,  remainder  as  he  should  by  deed  or 
will  appoint,  remainder  to  the  right  heirs  of  Samuel  Rolle, 
with  a  power  reserved  of  revocation  and  new  appoint- 
ment. Some  time  after  the  Earl  executed  a  mortgage  in 
fee,  which  operated  in  equity  as  a  revocation  of  the  settle- 
ment pro  tanto.  In  1791  the  Earl  died  without  issue  and 
intestate,  and  upon  his  death  the  ultimate  remainder  (which 
had  been  a  vested  interest  in  the  Earl  himself,  as  the  heir 
of  Samuel  Rolle  at  the  date  of  the  deed,)  should  have 
descended  to  the  right  heir  of  the  Earl,  but,  the  parties 
having  mistaken  the  law,  the  person  who  was  heir  of 
Samuel  Rolle  at  the  death  of  the  Earl  was  allowed  to 
enter  on  the  premises,  and  continued  in  possession,  sub- 
ject to  the  mortgage,  up  to  the  commencement  of  the 
suit.  The  bill  was  filed  in  1812,  by  the  assign  of  the 
right  heir  of  the  Earl  against  the  mortgagee,  and  the 
assign  of  the  right  heir  of  Samuel  Rolle,  for  redemption 
of  the  premises,  and  an  account  of  the  profits.     It  was 

(^)2Mer.  171;  2J.&W.  1. 
LL  2 
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debated  whether^  as  the  legal  estate  was  vested  in  the 
mortgagee,  and  the  heir  of  Samuel  Aolle  had  held  the 
possession  subject  to  a  subsisting  mortgage,  the  assign  of 
the  Earl  of  Orford's  heir,  to  whom  the  equity  of  redemp- 
tion belonged  in  point  of  right,  had  been  disseised  of  his 
equitable  interest,  and  was  now  barred  by  the  effect  of  time. 
Sir  W.  Grant  argued,  that  ''  although  there  might  be 
what  was  deemed  a  seisin  of  an  equitable  estate,  there 
could  be  no  disseisin,  first,  because  the  {iUsseisin^must  be 
of  the  entire  estate,  and  not  of  a  limited  and  partial  in- 
terest in  it — the  equitable  ownership  could  not  possibly 
be  the  subject  of  disseisin ;  and,  secondly,  because  a  tor- 
tious act  could  never  be  the  foundation  of  an  equitable 
title  :  that  an  equitable  title  might  undoubtedly  be  barred 
by  length  of  time,  but  could  not  be  shifted  or  transferred. 
It  was  admitted  in  the  present  case  the  equity  of  re- 
demption subsisted ;  it  must  therefore  belong  to  some 
one,  and  could  only  belong  to  the  original  cestui  que 
trust  (r).  That  so  long  as  the  trust  subsisted,  so  long 
it  was  impossible  that  the  cestuis  que  trust  could  be 
barred.  The  cestuis  que  trust  could  only  be  barred  by 
barring  and  excluding  the  estate  of  the  trustee  («)•"  Sir 
W.  Grant  did  not  then  decide  the  point,  but  directed  a 
case  for  the  opinion  of  the  King's  Bench  on  a  question  of 
law,  and  retained  the  bill  till  the  judges*  certificate 
should  be  returned. 

The  cause  was  afterwards  reheard  on  the  equity  re- 
served before  Sir  T.  Plumer,  who  determined  that  the 
original  cestui  que  trust  had  been  disseised,  and  was  con- 
sequently barred  (f).  ''  The  grounds,"  he  said,  *'  upon 
which  it  is  contended  that  the  holder  of  the  rightful 

(r)  2  Mcr.  357—9.  (/>  2  J.  &  W.  1 . 

[s)  lb.  361. 
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equity  is  not  bound  by  laches  and  nonclaim  are^  that  the 
tortious  possessor  does  not  claim  to  be  the  owner  of  more 
than  the  equitable  estate — the  legal  estate  remains  un- 
barred :  that  there  is  no  disseisin  abatement  or  intrusion 
of  a  trust — the  possessor  is  only  tenant  at  will,  and  may 
be  dispossessed  at  any  time  by  the  trustee  of  the  legal 
estate — he  has  therefore  only  a  precarious  and  permissive 
possession :  that  tortious  possession  can  never  be  the 
foundation  of  an  equitable  title  {li).  But  this  reasoning 
proceeds  on  a  mistaken  view  of  the  manner  in  which^  and 
the  grounds  upon  which,  the  bar  from  length  of  time 
operates.  The  question  respects  the  plaintilTs  right  to 
the  remedy,  not  the  defendant's  title  to  the  estate.  A  tor- 
tious act  can  never  be  the  foundation  of  a  legal  any  more 
than  of  an  equitable  title.  The  question  is,  whether  the 
plaintiff  has  prosecuted  his  title  in  due  time.  The  quiet 
and  repose  of  the  kingdom,  the  mischief  arising  from 
stale  demands,  the  laches  and  neglect  of  the  rightful 
owner,  and  all  the  other  principles  of  public  policy  take 
away  the  remedy,  notwithstanding  the  title  veri  domint, 
and  the  tortious  holding  of  the  possessor  {v).  As  to  the 
argument  that  a  title  in  a  Court  of  equity  may  be  lost 
by  laches,  but  cannot  be  transferred  without  the  act  of 
the  party,  the  case  is  the  same  in  this  respect  both  in 
equity  and  law.  The  title  is  changed  in  both  by  the 
operation  of  a  public  law  upon  public  principles  without 
regard  to  the  original  private  right.  If  the  negligent 
owner  has  for  ever  forfeited  by  his  laches  his  right  to 
imy  remedy  to  recover,  he  has  in  effect  lost  his  title  for 
ever.  What,  then,  is  to  become  of  the  title,  whether 
legal  or  equitable  ?  Is  it  to  become  hcereditas  jacens, 
belonging  to  no  one  ?     Is  it  to  devolve  on  the  crown,  or 

(tt)  2  J.  &  W.  153.  (r)  lb.  155. 
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to  pass  by  escheat  ?  The  plaintiff  is  barred  of  his  re- 
medy :  the  defendant  keeps  possession  without  the  pos- 
sibility of  being  ever  disturbed  by  any  one  :  the  loss  of 
the  former  owner  is  necessarily  his  gain  ;  it  is  more — he 
gains  a  positive  title  under  the  statute  at  law^  and,  by 
analogy,  in  equity  (x).  If  the  mere  existence  of  an  old 
legal  estate  would  have  the  effect  of  preventing  the  bar 
attaching  upon  the  equitable  estate,  all  the  principles 
that  have  been  established  respecting  equitable  estates 
and  titles  would  be  overturned.  According  to  this 
reasoning,  whenever  the  legal  estate  is  outstanding,  in  an 
old  term,  for  instance,  to  attend  the  inheritance,  the 
earliest  equitable  title  must  in  all  cases  prevail:  quiet 
enjoyment  for  60,  100,  or  200  years  or  more  would  be 
no  security,  if  the  old  term  had  existed  longer  :  it  would 
always  be  open  to  inquiry  in  whom  was  vested  the 
equitable  title  which  originally  existed  when  the  old 
term  was  created  (y).'* 

On  appeal  to  the  House  of  Lords  his  Honor's  de- 
cision was  affirmed,  and  the  principle  on  which  it  pro- 
ceeded was  approved.  Lord  Eldon  said,  ''the  con- 
nection between  the  legal  estate  in  the  term  and  the 
equities  of  the  persons  entitled  to  the  inheritance  was  by 
no  means  indissoluble  ;  *'  and  he  instanced  the  case  of  a 
second  mortgagee,  without  notice  of  the  incumbrance  of 
the  first,  getting  in  an  outstanding  term  by  which  he 
shifted  to  himself  the  equity  that  was  previously  in  the 
first.  ''  He  could  not  agree,  and  had  never  heard  of 
such  a  rule  as  that  adverse  possession,  however  long, 
would  not  avail  against  an  equitable  estate :  his  opinion 
was,  that  adverse  possession  of  an  equity  of  redemption 
for  twenty  years  was  a  bar  to  another  person  claiming 

(x)  2  J.  &  W.  155,  156.  (y)  lb.  167. 
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the  same  equity  of  redemption^  and  worked  the  same 
effect  as  abatement  or  intrusion  with  respect  to  legal 
estates,  and  that  for  the  qviet  and  peace  of  titles  and  the 
world  it  ought  to  have  the  same  effect  {z)r 

IV.  Of  dower  and  curtesy. 

A  trust  (fl),  or  equity  of  redemption  (i),  of  freeholds,  or 
copyholds  (c),  is  exempt  from  the  lien  of  dower  and  free- 
bench^  but  is  subject  to  the  curtesy  of  the  husband  (rf). 

In  Banks  v.  Sutton  {e),  a  case  of  dower ^  Sir  J.  Jekyll 
took  a  distinction  between  trusts  created  by  the  husband 
himself,  and  trusts  originating  from  a  stranger ;  that  in 
the  former  case  the  wife  should  n4>t  be  dowable^  for  it 
might  reasonably  be  supposed  the  husband  had  intended 
to  bar  her  dower,  but  in  the  latter  case  there  was  no 
ground  for  such  a  presumption,  and  therefore  the  title 
to  dower  should  attach.  His  Honor,  however,  did  not 
rest  his  decision  upon  this  distinction  (/),  and  in  subse- 
quent cases  the  refinement  has  been  rejected  (g). 


(s)  lb.  190,  191. 

(a)  CoU  v.  CoU,  1  Ch.  Re.  254 ; 
Bottomley  v.  Lord  FairfaXy  Pr. 
CIi.  336;  Attomey^General  v. 
Scott,  Rep.  t.  Talb.  138;  Chaplin 
V.  ChapUn,  3  P.  W.  229 ;  Shep- 
herd V.  Shepherd,  Id.  234,  note 
(D);  Curtis  v.  Curtis,  2  B.  C.  C. 
630,  per  Lord  Alvanley;  Lady 
Radnor  v.  Rotheram,  Pr.  Ch.  65, 
per    Lord    Somers;     Godwin    v. 

Wmsmore,  2  Atk.  525. 

(b)  Dixon  v.  SaviUe,  1  B.  C.  C. 
326;  Reynolds  v.  Messing,  cited 
Casbome  v.  Scarfe,  1  Atk.  604. 

(c)  Forder  v.  Wade,  4  B.  C.  C. 


521. 

(d)  Chaplin  v.  ChapUn,  3  P. 
W.  234,  per  Lord  Talbot ;  Attor- 
ney-General V.  Scott,  Rep.  t.  Talb. 
139,  per  eundem;    Watts  v.  Ball, 

1  P.  W.  108;  Sweetapple  v.  Bin- 
don,  2  Vem.  536;  Cunningham  v. 
Moody,  1  Ves.  174;  Casborne  v. 
Scarfe,  1  Atk.  603. 

(e)  2  P.  W.  700. 
(/)  lb.  715. 

(g)  See  Curtis  v.  Curtis,  2 
B.  C.  C.  630 ;   D'Arcy  v.  Blake, 

2  Sch.  &  Lef.  391 ;  Godwin  v. 
Winsmore,  2  Atk.  526;  Burgess 
V.  Wheate,  1  Ed.  197. 
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•liViith  respeet/to.c4f/^Kit  has  ^beeo.  alH^ady  observed, 
thiat  a8>a4  hw^ikB  ^ytik,  tobntitle  hcfe  husband  tocurteBy^ 
murt'  hMe  had>  iS^iwi  Jn'  d^cid  of  the  frecdbiold,  so  in  the  io- 
stonce  <i£  airmt  there  nwat  hare  been  suoh  a  seidn.oi  the 
equUflible  eaiato  in  the  'wife>  as  is  ^considered  equivalent 
tOitfeimiat  law^as  actual  possessidn  of  the  ecrtate  dotibed 
y&ititi '  the  «:eceipt  of  the  rents  and  profits  (A).  If  the 
trtist'be'  for  the  separate  use  of  the  wife^  so  that  her  seism 
wduld  not  <^title  her  husband  to  the  possession  or  pfofits,; 
itwas  fonooerly  doubted  whether  in  this  case  curtesy  was  not 
excluded.  Lard  Hardwicke  was  originaHy  in  favour  of 
the  curtesy  (i)f  but  in  a  subsequent  case  (without  allud-* 
ingy  however^  to  his  former  opinion^)  he  decided  against 
thedlaim  of  the  husband  (k).  It  has  aincabeen  deter- 
mined fay  Sir  J.  Leach  that  the  husband  is  aatitled  (Q. 

It  must  be '^acknowledged  on  all  hands,  that,  as  doww 
and  curtesy  stand  exactly  on  the  same  footing  upon 
principle,  either  the  rejection  of  dower,  or  the  admission 
of  curtesy,  mUst  be  considered  an  anomaly.  Sosae  high 
audiorities,  as  Lord  Talbot  (m),  Sir  T.  Clarke  (n),  and 
Lord*  Loughborough  (0),  have  regarded  curtesy  as  the 
exieeption;  and  the  ground  upon  which  they  proceed 
is,  that  as<  trusts  follow  the  likeness  of  the  use»  and  there 
was  no: curtesy 'of  the  use,  there  can  be  jione  of  the 
trilst.     On  the  other  huid.  Sir  J.  Jekyll  (p).  Lord  <3ow- 

^ih)iCmkom€V.Scarfe,  1  Atk,  W,    234;    AUormif General   ▼. 

60^^  ,8ee  60jS,  /S'co^^,  Rep.  <.  Talb.  139. 

U)  Roberts  v.  Dixwell,   1  Atk.  '     (n)  Burgess  v.  fVheate^  1  Ed, 

609.  196 — 198. 

(*%  Heark  v.  Greenbank,  3  Atk.         (0)  Dixcn  v.  Smville^  1  B.  C.  C. 

715, 716.  327. 

(Z)  Morgan  v.  Morgan,  5  Mad.         (jp)  Banks  v.  Sutton,  2  P.  W, 

408.  713,  714. 

(jtt)  Chaplin  V.   Chaplin^  3  P. 
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pep  {q).  Lord  Mansfield  (r),  Lord  Henley  («),  and  Lord 
Redesdale  {t\  have  thought  that  consistency  would  be 
restored  by  the  admission  of  the  title  to  dower ;  for^  since 
the^  Statute  of  Frauds,  they  argue,  the  system  of  trusts 
has  undergone  considerable  alterations,  and  is  conducted 
at  present  upon  a  much  more  liberal  footing :  the  rule 
no^  18,  that,  as  between  the  cestui  que  trust  and  the 
trustee  and  all  claiming  by  or  'under  them,  whoever 
would  have  a  right  against  the  legal  estate  has  the  like 
right  against  the  equitable.  Thus  either  argument  has 
a  fair  shew  of  reason  to  support  it,  but  the  latter, 
as  it  appears,  is  most  in  accordance  with  general  prin* 
ciples. 

A¥hy  the  Courts  should  have  been  induced  to  leave 
dower  an  exception,  has  been  accounted  for,  not  more 
ingeniously  than  satisfactorily,  by  Lord  Redesdale : — 
"  The  courts  of  equity,**  he  said,  "  had  assumed  as  a  prin- 
ciple in  acting  upon  trusts  to  follow  the  law;  and,  accord- 
ing to  this  principle,  they  ought  in  all  cases  where  rights 
attached  on  legal  estates  to  have  attached  the  same  rights 
upon  trusts,  and  consequently  to  have  given  dower  of  an 
equitable  estate.  It  was  found,  however,  that  in  cases 
of  dower  this  principle,  if  pursued  to  the  utmost,  would 
afiect  the  titles  to  a  large  proportion ,  of  the  estates  in 
the  country ;  for  that  parties  had  been  acting  on  the 
footing  of  dower  upon  a  contrary  principle— that  by  the 
creation  of  a  trust  the  right  of  dower  would  be  prevented 
from  attaching.  Many  persons  had  purchased  under  this 
idea ;  and  the  country  would  have  been  thrown  into  the 
utmost  confusion,  if  courts  of  equity  had  followed  their 

(q)  Watts  V.  BaU,  1  P.  W.  109.         (<)  D'Arcy  v.  Blake,  2  Sch.  & 
(r)  BurgessY.  JVheate^  1  £d.  224.     Lef.  388. 
(a)  lb.  249—251. 
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general  rule  with  respect  to  trusts  in  cases  of  dower. 
But  the  same  objection  did  not  apply  to  tenancy  by  the 
curtesy  ;  for  no  person  would  purchase  an  estate  subject 
to  tenancy  by  the  curtesy  without  the  concurrence  of 
the  person  in  whom  that  right  was  vested.  Pending  the 
coverture,  a  woman  could  not  aliene  without,  her  hus- 
band, and  therefore  nothing  she  could  do  would  be  un- 
derstood by  a  purchaser  to  affect  his  interest.  But  when 
the  husband  was  seised  or  entitled  in  Ms  own  right,  he 
had  full  power  of  disposing,  except  so  far  as  dower 
might  attach ;  and  the  general  opinion  having  long  been 
that  dower  was  a  mere  legal  right,  and  that,  as  the  exist- 
ence of  a  trust  estate  previously  created  prevented  the 
right^  of  dower  from  attaching  at  law,  it  would  also  pre- 
vent the  property  from  all  claim  of  dower  in  equity, 
and  many  titles  depending  on  this  opinion,  it  was  found 
that  it  would  be  mischievous,  in  this  instance,  to  act  on 
the  general  principle  (u).** 

Now,  by  a  late  act  (x),  the  title  of  dower  attaches  on 
an  equitable,  in  the  same  manner  as  on  a  legal  estate ; 
but  in  either  case  the  husband  has  power  to  defeat  the 
right  of  the  wife,  either  by  alienation  in  his  lifetime,  or 
by  devise  or  other  declaration  of  intention  contained  in 
his  will.  However,  the  act  does  not  affect  the  dower 
of  any  widow  who  was  married  on  or  before  the  1st  day 
of  January,  1834  ;  and  the  saving  of  the  proviso  seems 
to  extend  even  to  estates  purchased  by  the  husband 
subsequently  to  that  period. 

V.  Of  the  effect  of  marriage  upon  a  feme's  equitable 

chattels. 

(u)  D'Arcy  v.  Blake,  2  Sch.  &         («)  3  &  4  W.  4,  c.  105. 
Lef.  335. 
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The  effect  of  marriage  is  the  same  upon  legal  as  upon 
equitable  interests :  therefore^  as  the  husband  may  assign 
the  chattels  real  of  the  wife  at  law^  so  he  may  assign  her 
trust  of  a  term  in  equity  (y),  though  it  be  merely  a 
contingent  interest  {z) ;  and,  of  coiurse,  without  the 
concurrence  of  either  the  wife  or  the  trustee,  without 
consideration,  and  without  any  claim  of  the  wife  to  a 
settlement.  And  this  doctrine  has  not  been  interfered 
with  by  the  case  of  Purdew  v.  Jackson  (a) ;  for  a  trust  is 
not,  as  it  was  formerly  held,  a  chose  in  action,  but  a 
present  interest,  an  estate  in  possession  (6). 

If  a  judgment  be  acknowledged  to  A.  in  trust  for  a 
feme  sole,  and  she  marries,  and  the  conusee  of  the  judg- 
ment sues  an  elegit,  and  possession  of  the  lands  is  deli- 
vered to  him  in  trust  for  the  wife,  the  husband  may 
assign  the  extended  interest,  as  he  might  have  assigned 
the  trust  of  a  term  certain  (c) ;  and  the  law  is  the  same 
where  the  feme  is  put  in  possession  of  lands  by  a  decree 
of  the  Court  of  Chancery  until  a  certain  sum  be  raised 
by  way  of  equitable  elegit  (d). 

And  it  has  been  held  that  a  mortgage  term  in  trust 


(y)  Roupe  V.  AikinsaHi  Bunb. 
162;  MUford  v.  Mitford,  9  Ves. 
99,  per  Sir  W.  Grant;  Packer  v. 
Wyndham,  Pr.  Ch.  41S,  419,  per 
Lord  Cowper;  Franco  v.  Franco, 
4  Yes.  *52S,  per  Lord  Alvanley ; 
BuUoek  ▼.  Knight,  1  Ch.  Ca.  266, 
per  Lord  Nottingbam;  Sanders  v. 
Page,  3  Cb.  Re.  223,  per  cur. ; 
Macaulay  v.  Philips,  4  Ves.  19, 
per  Lord  Alvanley;  Wikes^s  case. 
Lane,  54,  per  Barons  Snig  and  Al- 
tbam;  S.  C,  Roll.  Ab.  343;  Jew- 


son  V.  Moulson,  2  Atk.  421,  per 
Lord  Hardwicke;  Incledon  v. 
Norihcote,  3  Atk.  435,  pereundem, 

(«)  Donne  ▼.  Hart,  2  R.  &  M. 
360. 

(a)  1  Ru8s.  1. 

lb)  See  Mitford  v.  Mitford,  9 
Ves.  98,  99;  Holland^scase,Sty\e, 
21;  Burgess  v.  Wheate,  1  £d. 
223,  224. 

(c)  Lord  Carteret  v.  Paschal, 
3  P.  W.  201,  per  Lord  King. 

(rf)  S.  C.  lb.  197. 


524  PROiPERTIBS  OP  THE  [[ClI.'XXV. 

for  thc^  wife  (e),  or  a  term  in  truMeeS  for  rMsing  ft  pottioii 
for  her(/),  maybe  assigned  by  thd  husband  so  aii  to 
carry  the' beneficial  interest.  9tit  in  these  caMs  the 
debt  or  portion  is  the  principal  thing;  and  ac^  it  know 
settled  iJiat  a  chose  en  action  of  the  wife  is  not  dis^dble 
by  the  htifiband^  the  doctrine  appears  to  be^  ddubtM.    "' 

A  second  husband  may  assign  the  trudt*  of  a'tcnb 
limited'  to  the  separate  use  of  ^feme  upon  her  fitst  ^Amr- 
riage,  or  duriilg  her  first  coverture  (g).  It  ^ad  held, 
indeed^  l>y  Lord  Nottingham  m  Sir  Edwford'  TiiM^s 
case  (A),  that  a  term  thus  limited  could  not  be  disposed 
of  by  the  husband ;  but  the  decree^  it  is  dftid^  originfaited 
in  mistake  (e)^  and  was  reversed  in  the  Housd  of  Loids 
on  appeal  (Jc). 

A  term  assigned  by  a  feme  in  trust  for  her  separate 
use  before  her  marriage  without  the  knowledge  of  her 
intended  husband  is  subject  to  his  disposition  on  the 
ground  of  fraud  upon  the  marital  rights  (/) ;  but  if  witk 
his  privity,  it  was  formerly  held^  the  trust  for  the  se- 
parate use  would  be  good(m);  but  a  Btthseqilent  case 
decided^  that  even  privity  vrould  not  exiclude  theihis^ 

(e)  Bates  y.  Dandy,  2  Atk.  207 ;  Vem.  1 7. 
Pacher  v.  Wyniham,  Pr.  Ch,  412,         (i)  1  Ch.  Ca.  307. 
see  418.  (i)  See  Sanders  v.  Page,  A  Ch. 

if)  Walierw.  liduftders,  1  Eq.  Re.  224;  but  seePSUy.  Hkk,  1 

Ga.  Ab,  58;  Indedmy.  NwrthooU,  Vera.  18. 
3  Ad(.  490,  3ee  435 ;  see  MUford         {h)  I  Yecii.  7.  ,    . 

V.  MUford^  9  Ves.  99.  (t)  Draper's  case,  Freem.  29, 

(J)  Tudor  V.  Samyne,  2  Vern.  per  cur.;  and  see  Carleton  f.^ari 

270;  Barton  y.  Briscoe,  Jttc^eoZ^;  of  Dorset,  2  Vem.  17;  j^oward 

Knight  v.  Knight,  6  Sim.    121;  v.  Hooker,  2  Ch.  Re.  81.  . 
Benson  y,  Benson,  lb.  126;  ^nd  (m)  Doyly  y.Perfutt,  1  Ch.  Ca. 

see  Howard  v.  Hooker,  2  Ch.  Re.  225;  Draper's  case,  Fr^em.  29; 

81 ;  Edmonds  v.  Denningtou,  cited  Sir  E,  Turner's  case,  I  V«[rn.  7. 
Carleton    v.    Earl   of  Dorset,  2 
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band's  rights  unlesg  he  had  aho  bound  himself  by  express 
contract  (n\  -  And  the  StatKtte  of  Frauds,  we  must 
r^member^  requires  an  agreement  in  conslderMion  of 
marriage  to  be  in  writing-  aad  signed  (o). 
.:  fio  iCa  term  be  given  by  deed  or  will  upon  trust  for 
the  s^arate  use  of  a  feme  who  at  the  time  of  the  gift  is 
dsaeovert^  if  the  feme  afterwards  marry,  and  there  be  no 
coAtraet  or  settlement  affecting  the  term,  the  husband 
may,  it  seems,  dispose  of  it,  as  he  might  of  any  other 
chattel -of  which  the- feme  had  the  entire  and  absolute 
possession  (p). 

If  after  marriage,  and  without  consideration,  a  hus- 
band: limit  a  term  in  trust  for  the  wife  and  the  heirs  of 
her  body  (which  vests  in  her  the  absolute  interest),  he 
canBot,  should  he  survive  his  wife,  claim  it  aga^i  to  his 
own  use  (jg/)*  But  he  may  sell  the  term,  and  the  settle- 
ment, being  voluntary,  will  be  void  as  against  a  purchase 
for  valuable  consideration  (r). 

> 

VI.  Of  judgments  against  the  cestui  que  trust 
Before  entering  upon  this  topic,  it  may  be  useful  to 
notice  briefly  how  legal  interests  stand  affected  by  judg- 
ments. 

At  common  law  the  plaintiff  in  the  action  had  only  two 
writs  of  execution  open  to  him  against  ^the  property  of 
the  defendant :  the ^fieri  facias,  to  levy  the  debt  de  bonis 
et  catallis  ;  and  the  levari  facias,  to  levy  it  de  terris  et 
catallis  (s).    The  execution  under  the  latter  writ  affected 

(n)  Pit  V.  Hunt,  2  CL.  Ca.  73;  Re.  223. 

S.  C.  Freem.  78 ;  S.  C.  I  Vern.  (r)  Doyly  v.  Perfull,  1  Ch.  Ca. 

18.  225,  and  Turner  v.  Bromfield,  lb. 

(o)  29  Car.  2,  c.  8,  s.  4.  308,  per  Lord  Kottingliain. 

(p)  See  suprut  p.  151.  («)  Finch's  Law,  471. 

{q)  Sanders    v.    Page,    3   Ch. 
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not  the  possession  of  the  lands  (^t),  but  merely  enabled 
the  sheriff,  besides  taking  the  chattels^  to  levy  the  debt 
from  the  present  profits,  as  from  the  rents  payable  by 
the  tenants  {u),  and  the  emblements(x),  that  is,  the  com 
and  other  crops  at  the  time  growing  on  the  lands  (y). 
If  the  sheriff,  when  he  made  his  return,  had  not  levied 
the  full  amount  of  the  debt,  a  new  levari  facias  might 
have  issued,  to  be  executed  by  the  sheriff  in  the  same 
manner  {z)  (1). 

In  order  to  provide  for  the  creditor  a  more  effectual 
remedy,  the  Statute  of  Westminster  (a)  introduced  the 
writ  of  elegit,  and  enacted,  that  when  debt  was  reco- 
vered or  knowledged,  or  damages  awarded,  the  suitor 

(0  Id.  471 ;  Sir  E.  Coke's  case,         (^)  Harbert's  case,  3  Re.  11.  b ; 

Godb.  290.  2  Inst.  894 ;    2  Bac.  Ab.  £xe- 

(«)  Finch's   Law,   472 ;    Davy  cQtion  (C)  4,  note  (6). 
V.  Pepys,  Plowd.  441.  (z)  F.  N.  B*  265. 

(x)  4  Com.  Ab.  118.  (a)  13  £d.  1,  st.  1,  c.  18. 

(1)  There  was  also  another  species  of  levari  facias,  of  which  the  plaintiff 
might,  under  particolar  circumstances,  have  indirectly  avuled  himself.  In 
case  the  defendant  was  outlawed  in  the  action,  the  sheriff,  on  the  issaing 
of  the  capias  utlegatum,  took  an  inquisition  of  the  lands  of  the  debtor,  and 
extended  their  value,  and  made  his  return  to  the  Exchequer.  A  levari 
facias  from  the  crown  then  followed,  commanding  the  sheriff  to  levy  the 
extended  value  de  exiUbus,  from  the  issues  of  the  lands,  till  the  plaintiff 
should  be  satisfied  his  debt.  These  issues  were  defined  to  be  the  "  rents 
and  revenues  of  the  land,  com  in  the  grange,  and  all  moveables,  except 
horse  harness  and  household  stuff."  13  Ed.  1,  c.  39,  st.  1 ;  2  Inst.  453. 
The  sheriff  might  have  agisted  or  mown  the  grass.  Britten  ▼•  Cde, 
5  Mod.  118,  per  Lord  Holt.  But  if,  at  the  date  of  the  inquisition,  the 
agistment  was  already  let,  the  money  agreed  to  be  paid  was  a  sum  m 
gross,  and  was  not  subject  to  the  levari  facias,  S,  C,  1  Raym.  307,  per 
eundem.  The  cattle  of  a  stranger, .  if  levani  and  couchant  on  the  land, 
were  seizable  under  the  writ,  as  included  in  the  word  "  issues.*'  S.  C 
lb.  305.  The  lands  were  bound  by  the  levari  facias  from  the  date  of 
the  writ,  so  that  any  subsequent  disposition,  though  it  served  to  pass  the 
freehold  and  possession,  yet  did  not  interrupt  the  Icing's  title  to  the  profits, 
lb.  307,  per  Lord  Holt. 
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should  at  his  choice  (6)  have  a  writ  of  fieri  facias  (c) 
from  the  debtor's  lands  and  chattels,  or  that  the  sheriff 
should  deliver  to  him  all  the  chattels  of  the  debtor,  ex- 
cept his  oxen  and  beasts  of  the  plough,  and  one^half  of 
his  land,  until  the  debt  should  be  levied  upon  a  reasonable 
price  or  extent. 

It  is  by  virtue  of  this  statute,  which  has  never  been 
repealed  or  altered,  that  judgment  creditors  are  enabled 
at  the  present  day  .to  sue  execution  of  the  debtor's  lands 
to  the  extent  of  one  moiety. 

With  this  outline  of  the  effect  of  judgments  at  law,  we 
come  to  the  inquiry,  what  is  the  effect  of  judgments  upon 
interests  in  equity? 

First,  with  respect  to  the  fieri  facials,  it  is  clear 
that  under  the  system  of  uses  no  relief  could  have  been 
granted ;  for  the  creditor,  coming  in  by  operation  of 
law,  did  not  possess  that  privity  of  estate  which  could 
alone  confer  upon  him  the  right  to  sue  a  subpoena. 
During  the  earlier  period  of  trusts  the  same  technical 
notions  prevailed;  but  Lord  Nottingham  introduced  a 
more  liberal  principle,  and  established,  what  is  now  law, 
that  a  creditor,  who  was  prevented  from  executing  the 
legal  process  by  the  interposition  of  a  trust,  might  come 
into  Chancery  and  prosecute  an  equitable  fieri  facias  (d). 

But,  as  the  analogy  to  law  must  be  strictly  pursued, 
the  trust  of  a  chattel  cannot  be  attached  in  equity  until 
the  writ*of  execution  has  been  actually  sued  out;  for  till 
that  time  there  is  no  lien  upon  the  debtor's  effects,  which 
is  the  very  ground  of  the  application  {e).     And  as  equity 

(6)  Whence  die  tenn  elegit,  Anon,  case,  cited  Batch  v.  WastaUt 

(c)  In  these  words  the  legisla-  1   P.  W.  445 ;   and  see  Scott  v. 

lure  meant  to  inclnde  the  two  writs  Sckoley,  8  East,  485. 

of  fieri  facias  and  levari  facias.  3  (e)  Angell  v.  Draper,  1  Vern. 

Inst.  395.  399;    Shirley  v.    Watts,   3  Atk, 

{i)  Pit  V.  Hunt,  2  Ch.  Ca.  73 ;  200. 
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only  follows^  and  does  not  enlarge  the  law,  ^  judgiiMit 
creditor  has  no  title  to  relief  where  the  chaftlel>'Of  «diich 
the  trust  has  been  created,  is  not  in  itself  ameniMeWhny 
legal  process.  An  opinion,  indeed,  is  stthjuined  talhe 
case  of  Horn  v.  Horn  in  Ambler  (/),  ihat  a  tsuak  oCstfank 
may  be  taken  by  a  judgment  creditor  ksefnitable  exec|i^ 
tion ;  and  Taylor  y.  Jones  (g),  before  Sir  Vfi  FoBfeewue; 
M.  R.,  was  even  a  decision  to  the  same  effect:*  bal  bqrU 
a  doctrine,  as  stock  cannot  be  reached  afe  J]aw/4sl  deiidy 
contrary  to  all  principle,  and  has  since  ineuiimd: 
press  disapprobation  of  Lord  Thurlow  (i^f  Bodlil 

« 

ners  (f).  Sir  Archibald  Macdonald  (k),  and  Ldnl  iSldna^i); 
Lord  Thurlow  observing,  that  the  opiniod  hitiHsub^; 
Horn  was  so  anomalous  and  unfounded,  tliakiforlTf  such 
would  not  satisfy  his  mind  (nf). 

The  judgment  creditor  is  of  course  equally  relievablift 
(subject  to  such  restrictions  as  we  have  mentioned,)  against 
the  equity  of  redemption  of  a  chattel  (it). 

As  regards  the  levari  facias,  a  court  of  equity  wonld> 
it  is  presumed,  as  in  the  instance  of  the  fieri  facias,  assist 
in  the  execution  of  it  where  obstructed  by  the  iirttepeei-: 
tion  of  a  trust ;  but  the  writ  being  ^lien  at  law,  notii^n 
the  lands,  but  only  on  the  present  profits  of  the  Imidd,*  a 


(/)  Amb.  79. 

{g)  2  Atk.  600;  and  see  a  note 
of  S,  C,  in  Grogan  t.  Cooker  2  B» 
&  B.  233. 

(h)  Dundas  y.  Dutens,  2  Cox, 
240. 

(t)  Orogan  v.  Cooke^  2  B.  &  B. 
233;  and  see  the  same  doctrine 
doabted  by  Sir  W.  MacMahon  in 
Flasket  V.  L^d  DUlon,  1  Hog. 
32S. 


(At)  CaiUaud  v.  Esttvickf  2  Anst. 
384.  •       •  ^   ^ 

(0  Rider  v.  Aider,  10  Yfls.iMS^ 

(w)  Grogan  v.  Cooke, ^2  B,  4e  9- , 
233. 

(n)  King  ▼.  Marissal,  3  Atk*. 
192;  Shirleg  v.  Watts,  lb.  200; 
Burdon  v.  Kennedy,  lb.  739; 
and  see  King  v.  De  la  Matte, 
Forr.  162. 
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oawt  of  equtityoDuld  not  go  farther  and  afFect  either  the 
jruhM  at  the  poisesnon. 

The  4isgiiammg  its  origin  to  a  statute^  a  doubt  may 
BOggoBtibMinJimine,  whethcar,  when 'the  legishitMre  has 
passed  mt  ctiactment  against  the  legal  estate,  a  cdurt  of 
equity  ean^  ooi^stently  wkh  its  genera]  principlesy  apply 
by  analogy  the  safne  provision  to  the  case  of  a  tmsL  A 
legal  estate^  for  example^  was  by  act  of  parliament  made 
forieitaUe  wiikhout  inquest  for  treason^  and^  as  the  statute 
eniuMrated  "^  tises/'  it  was  contended^  and  seems  to  be 
estsjblished,  that  trusts  hare  also  under  that  expression 
becoine  forfeitable  to  the  Crown  ;  but  it  was  never  pre- 
tended that,  had  *^  uses  "  not  been  inserted  in  thd  act,  A 
court  of  eqmity  could  have  subjected  trusts  to  forfeiture 
by  any  inherent  jurisdiction  of  its  own.  It  must  be  re- 
marked, however,  that  the  act  which  originated  the  elegit 
was,  like  the  statute  de  donis,  prior  to  the  introduction 
of  the  use ;  and  as  equity,  by  analogy  to  the  Statute 
of  Westminster,  has  admitted  entails  and  remaindeps  of 
trusts,  why  may  it  not,  by  analogy  to  another  act  of  the 
same  statute,  allow  equitable  interests  to  be  affected  by 
judgments  ? 

It  would  seem  from  the  following  case,  that  in  Lord 
'Keeper  Bridgman's  time  a  trust  was  not  subject  to  an 
elegit. 

Colt,  a  cestui  que  trust  in  fee,  had  confessed  a  judg- 
ment to  Sir  George  Pratt  for  1,000/.  Colt  died,  and  Sir 
George  filed  a  bill  against  the  heir,  praying  an  extent 
upon  the  judgment.  It  was  argued  for  the  plaintiff",  that 
if  the  trust  had  been  a  term  of  years,  and  had  come  to 
the  executor,  it  had  been  assets  in  his  hands,  and  why^ 
not  iti  this  case,  when  the  defendant  claimed  as  heir?   But 
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the  Lord  Keeper  allowed  the  defendant's  demurrer,  say- 
ing, "  The  executor  claimed  en  autre  droits  but  the  heir 
to  his  own  use  (o)."  In  this  case  the  Uen  of  a  judgment 
must  be  carefully  distinguished  from  a  b(tnd  dcfbt.  The 
latter  is  a  debt  upon  the  heir  himself,  and  may  be  reco- 
vered against  him  to  the  extent  of  the  assets  descended ; 
but  a  judgment  is  not  a  debt  against  the  heir,  but  a  spe- 
cific lien  upon  the  estate  (p).  The  question,  therefore, 
before  the  Lord  Keeper  was,  not  whether  a  trust  estate 
should  be  assets,  but  whether  a  judgment,  which  bound  a 
moiety  of  the  lands  at  law,  should  in  equity  be  a  Uen  to 
the  same  extent  upon  a  trust ;  and  the  Lord  Keeper,  by 
allowing  the  defendant's  demurrer,  must  have  considered  it 
was  not  a  lien.  However,  the  reporter  remarks,  that  *'  the 
demurrer  had  not  been  taken  as  good  by  the  old  and  best 
practitioners ;  for  at  law  the  heir  was  as  much  charge- 
able with  the  ancestor's  judgment  as  the  executor  with 
tbe  testator's  debts,  and  equity  ought  to  follow  the  law." 
The  liberality  of  modern  times  has  since  adopted  the 
reporter's  suggestion.  It  was  long  ago  established  that 
a  judgment  creditor  might  redeem  a  mortgage  in  fee  (q). 


(o)  Pratt  V.  CoU,  Freem.  139. 
*'  There  seems  to  be  a  diversity  be- 
tween the  case  of  the  executor  and 
of  the  heir,  for  in  debt  against  the 
execator  nothing  shall  be  put  in 
execution  but  the  goods  of  the  de- 
ceased ;  and  the  reason  is  because 
the  debt  is  not  the  debt  of  the  exe- 
cutor^ hut  of  the  testator^  so  that  he 
is  charged  in  another's  right,  and 
has  the  goods  in  another's  right. 
But  where  the  heir  has  assets,  the 
debt  of  his  ancestor  is  become  his 
own  debt  in  respect  of  the  assets 


which  he  has  in  kia  own  rights  and 
the  writ  against  him  is  in  the  d^tei 
and  detinet"  Davy  ▼.  Pepys^ 
Plowd.  440. 

(p)  See  StUeman  ▼•  Ashdawn^  2 
Atk.  608. 

(q)  Greswold  v.  Marshamt  2 
Ch.  Ca.  170;  Crisp  v.  Heathy  7 
Vin.  Ab.  52 ;  (The  former  case  has 
been  compared  with  Reg.  Lib.,  A. 
1685,  f.  399,  and  the  report  appears 
substantially  correct :  the  latter  case 
has  not  been  found.)  PimekneU 
▼.  Kirke,  stated  from  R.  L.  supra  ; 
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and  it  now  seems  to  be  settled  that  he  may  prosecute  his 
elegit  against  any  other  equitable  interest  (r). 

Davidson  v.  Foky  (s),  and  Flasket  v.  Dillon  (f),  were 
cases  of  a  legal  elegit,  but  may  be  useAilly  noticed  to 
prevent  misapprehension.  In  the  former  case^  Lord 
Foley  had  devised  an  estate  to  trustees  for  a  term  of  99 
years  upon  certain  trusts^  and^  subject  thereto,  to  Thomas 
Foley  for  life,  with  remainders  over.  His  Lordship  had 
also  devised  other  estates  to  trustees  for  a  term  of  101 
years,  and,  subject  thereto,  to  Thomas  Foley  for  life,  &c. 
as  before.  Judgments  were  entered  up  against  Thomas 
Foley,  and  the  trusts  of  the  terms  having  been  satisfied, 
and  the  beneficial  interest  resulting  to  the  tenant  for  life, 
the  creditors  sued  out  elegits,  and  filed  a  bill  praying  to 
have  the  terms  declared  attendant  on  the  inheritance, 
and  that  the  trustees  might  be  restrained  from  setting  up 
the  terms  at  law.  The  warrants  of  attorney  on  which 
the  judgments  were  grounded  were  afterwards  discovered 
to  be  void ;  but  Lord  Thurlow,  in  dismissing  the  bill,  ob- 
served, ^*  All  he  could  gather  from  the  cases  was,  that 
where  the  Court  could  see  there  was  a  good  judgment,  it 
would  not  stop  without  aiding  that  title  by  what  was 
called  an  equitable  elegit,  but  he  could  not  carry  it  higher 
than  that.     The  cequitas  sequens  legem  must  be  such  as 


Sharpe  v.  Earl  of  Scarborough,  4  •  (r)  Forth  v.  Duke  of  Norfolk^  4 

Ves.  538,  and  the  cases  cited  lb.  Mad.  504,  per  Sir  J.  Leach ;  Serj. 

541;  Stikmany.  Aahdowrif  2  Atk.  Hiirs  opinion,  lb.  506,  note  (a); 

477;    Foihergill  v.   Kendrick,  2  Foster  Y.Biackstoney  1  M.  &  K. 

Yern.  234;  and  see  Steele  v.  Phi-  311,  per  Sir  J.  Leach:   and  see 

lipst  1  Beat.  188 ;  Forth  v.  Duke  of  Lodge  v.  Lyseley,  4  Sim.  70. 

Nwfolk,  4  Mad.  503;  King  v.  De  (s)  2  B.  C.  C.  203;  3  B.  C.  C. 

la  Motte,  Forr.  162 ;  and  see  Free-  598. 

nan  ▼.  Taylor,  3  Keb.  307.  (0  1  Hog.  324. 

M  M  i2 
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to  assure  the  Court  the  case  was  sucli  as  it  could  be  fol- 
lowed by  a  legal  execution ;  but  where  it  appeared  the 
judgment  could  not  be  followed  by  a  legal  elegit,  the 
Court  could  not  follow  it  by  an  equitable  elegit** 

In  Flasket  v.  Dillon,  Lord  Dillon,  the  tenant  for  life, 
had  demised  an  estate  to  trustees  for  99  years,  if  he 
should  so  long  live,  upon  trust,  after  discharging  certain 
ineumbrances,  to  pay  to  himself  for  life  an  annuity  of 
5,000/.,  and,  subject  thereto,  upon  certain  trusts  for  his 
creditors.  A  judgment  was  afterwards  entered  up  against 
him,  and  an  elegit  sued  out,  but  as  there  was  no  benefi- 
cial interest  upon  which  the  elegit  could  operate  at  law, 
the  judgment  creditor  filed  a  bill  to  attach  the  rent- 
charge  of  5,000/.  a  year  in  equity.  Sir  William  Mac- 
Mahon  said, ''  The  rule  of  law  is,  that  the  .freehold  pro- 
perty of  the  debtor  shall  be  liable  to  the  demands  of  his 
judgment  creditors.  Lord  Dillon  insists  that  the  magical 
operation  of  a  voluntary  deed  shall  clear  it  firom  all  in- 
cumbrances. If  the  statute  of  uses  had  executed  the 
trusts  of  this  deed^  Lord  Dillon's  interest  would  have 
been  extendible,  and  the  interposition  of  a  trust  cannot 
exempt  it  in  this  Court  (u)J*  His  Honor's  decision  in 
favour  of  the  judgment  creditor  was  aflBrmed  on  appeal 
by  Lord  Manners,  and  afterwards,  on  a  further  appeal, 
by  the  House  of  Lords  (x). 

These  then  were  cases  of  a  judgment  creditqr  haying  a 
legal  elegit,  and  seeking  to  remove  an  impediment  to  the 
legal  execution  of  it ;  but  in  TuhstaU  v.  Trappes  (y) 
the  elegit  was,  strictly  and  properly  speaking,  equitably. 
By  an  indenture  of  1811,  Trappes  appointed  an  estate 


(tt)  1  Hog.  328.  (y)  3  Sim.  286 ;  «tHl  see  Lewit 

(x)  2  B.  N.  R.  239.  v.  Xord  Zouch^s  J^Id.  388. 
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to  the  use  that  Davis  should  receive  an  annuity,  and, 
subject  thereto,  to  the  use  of  Withy  and  his  heirs,  upon 
.trust  in  the  first  place  to  secure  the  annuity,  and  then  in 
trust  for  Trappes.  In  1812  a  judgment  was  entered  up 
against  Trappes  by  Sir  Henry  Lawson.  In  the  begin- 
ning of  the  year  1814  Trappes  proposed  to  one  Cran- 
nier,  that  Cranmer  should  pay  off  Davis's  annuity,  and 
several  incumbrances  which  were  prior  to  it^  and  take  a 
mortgage  of  the  property  for  securing  the  advances  he 
should  thus  make.  On  the  1st  July,  1814,  Cranmer  paid 
off  Davis's  annuity,  and  took  a  conveyance  of  the  legal 
estate  from  Withy  to  himself  in  fee,  by  way  of  security 
for  the  monies  advanced  and  to  be  advanced.  He  after- 
wards paid  off  several  charges  prior  to  the  annuity,  and 
took  assignments  of  the  terms  by  which  tiiey  were 
secured  in  the  names  of  trustees.  It  was  proved  that 
Cranmer  had  notice  of  the  judgment  some  time  between 
the  1st  and  11th  days  of  July,  1814,  and  with  such 
notice  had  continued  to  make  advances  to  a  very  con- 
siderable amount.  The  question  was,  whether  Cran- 
mer was  bound  by  the  judgment,  and  if  bound  at  all, 
then  to  what  extent.  The  Vice-Chancellor  decided  that 
Cranmer  was  entitled  to  priority  over  the  judgment 
creditor  in  respect  of  the  sums  paid  by  him  for  procuring 
the  assignments  of  the  prior  charges,  and  for  redeeming 
the  annuity,  those  incumbrances  having  been  created  prior 
to  the  time  when  Cranmer  had  notice  of  the  judgment ; 
but  that  his  claim  in  respect  of  the  monies  advanced  by 
him  subsequently  to  that  period  should  be  postponed  to 
the  judgment.  In  other  words,  the  trust  estate  was 
bound  by  the  judgment  in  the  hands  of  a  purchaser  with 
notice,  where  he  could  not  protect  himself  under  the 
assignment  of  a  prior  charge. 
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The  present  doctrines  of  the  Court  have  been  well  ex- 
pressed by  Sir  J.  Leach.  "  A  judgment-creditor,**  he  said, 
'^  has  at  law  by  the  Statute  of  Frauds  execution  against 
the  equitable  freehold  estate  of  the  debtor  in  the  hands  of 
his  trustee  (ji)y  provided  the  debtor  has  the  whole  bene- 
ficial interest ;  but  if  he  has  left  a  partial  interest  only  in 
his  equitable  freehold  estate,  the  judgment  creditor  has 
no  execution  at  law,  though  he  may  come  into  a  court  of 
equity,  and  claim  there  the  same  satisfaction  out  of  the 
beneficial  interest,  as  he  would  be  entitled  to  at  law  if  it 
were  legal.  Every  voluntary  assignee  of  this  equitable 
interest  of  the  debtor  will  be  in  the  same  situation,  with 
respect  to  the  claim  of  the  judgment  creditor,  as  the 
debtor  himself  was.  Every  assignee  far  valuable  con- 
sideration  will  hold  the  equitable  interest  discharged  of 
the  claim  of  the  judgment  creditor,  unless  he  has  notice 
of  it  (a)." 

An  estate  given  to  trustees  upon  trust  to  be  converted 
into  personalty  has  in  equity  all  the  properties  of  per- 
sonalty, and  is  therefore  not  bound  by  a  judgment  against 
the  person  to  whom  the  proceeds  of  the  sale  are  to  be 
paid. 

Thus  in  Foster  v.  Blackstone  (6)  estates  were  con- 
veyed by  the  Duke  of  Marlborough  to  trustees  in  fee 
upon  trust,  if  the  said  trustees  should  in  their  discretion 
think  proper  but  not  otherwise,  to  raise  any  sum  of  mon^y 
for  satisfaction  of  any  debts  due  and  owing  firom  his 
son,  the  Marquis  of  Blandford,  which  the  trustees  should 
consider  advisable  to  be  paid ;  and  to  pay  the  surplus,  if 


(z)  As  to  the  operation  of  the     4  Mad.  504. 
Statute  of  Frauds,  see  in/ra,  p.  641.         (b)  1  M.  &  K.  297. 
(a)  Forth  v.  Duke  vf  Norfolk, 
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any^  of  such  monies  as  should  be  raised  in  the  lifetime  of 
the  Duke  unto  the  Duke^  and  the  surplus  of  such  as 
should  be  raised  after  his  decease  unto  the  Marquis  of 
Blandford ;  and,  subject  to  the  trusts  aforesaid,  the  trus- 
tees were  to  stand  seised  of  the  said  hereditaments  in 
trust  for  the  said  Duke  for  his  life,  and  after  his  decease 
in  trust  for  the  Marquis  in  fee.  After  the  death  of  the 
Duke  the  trustees  converted  the  whole  of  the  estate  into 
personalty ;  and  a  creditor,  whose  judgment  had  been 
entered  up  against  the  Marquis  of  Blandford  before  the 
date  of  the  trust  deed,  sought  to  attach  the  trust  monies 
in  the  hands  of  the  trustees,  as  bound  by  the  judgment. 
Sir  J.  Leach  said,  *^  The  creditor  insists,  that  by  force  of 
his  judgment  he  has  a  lien  upon  the  monies  produced 
by  the  sale  of  the  trust  estates ;  and  if  the  interest  of 
the  Marquis  were  a  vested  interest  in  land,  the  creditor 
would  be  entitled ;  but  the  creditor  had  no  legal  lien 
upon  the  trust  estates,  but  a  possible  equitable  Uen  de- 
pending upon  a  contingency.  The  trustees  had  a  full 
authority  to  sell,  and  to  convert  the  realty  into  per- 
so^al^.  If  any  part  had  been  unsold  by  the  trustees, 
it  would  have  remained  land,  and  the  judgment  would 
have  attached  upon  it ;  but  it  was  all  sold  by  the  trus- 
tees, and  the  contingency  which  would  have  entitled  the 
judgment  creditor  never  took  eflfect." 

And  the  same  principle  seems  to  apply,  where  a  judg- 
ment is  entered  up  against  a  person  after  he  has  con- 
tracted to  sell.  But  upon  this  subject  we  have  the 
following  opinion  of  Mr.  Serj.  Hill : — H.  A.  S.,  seised 
in  fee  of  an  estate,  subject  to  his  mother's  jointure 
and  to  younger  children's  portions,  contracted  for  the 
sale  of  the  property  in  lots  to  different  purchasers. 
After  the  date   of  the  contracts  H.  A.  S.  executed   a 
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conveyance  to  trustees^  upon  trust  to  convey  to  the 
difFerent  purchasers^  and  to  invest  part  of  the  pur- 
chase money  in  the  funds  as  an  indemnity  against  the 
jointure  and  portions,  and  to  pay  the  residue  to  himself. 
Subsequently  to  the  deed  of  trmt  H.  A.  S.  acknowledged 
a  judgment.  Mr.  Serj*  Hill  was  consulted  on-  the  part 
of  the  trustees,  whether. they  would  be  safe  in  pajring  the 
money  to  H.  A.  S.,  as  against  the  judgment  of  which  they 
had  notice,  and  also  as  against  judgments,  if  any,  of 
which  they  had  no  notice.  The  opinion  was  as  follows  : 
**  As  to  the  judgment  of  which  the  trustees  bad  notice, 
though,  to  many  purposes,  the  estate  agreed  to  be  .sold  is 
from  the  time  of  the  contract  the  estate  of  the  purchaser ; 
yet  I  think  the  vendor  is  not  before  payment  of  the 
money  to  be  considered  a  mere  trustee,  for  the  estate 
continues  his  at  law,  and  ev^  in  equity  he  has  a  right  to 
detain  it  until  payment  of  the  purchase  tnoheyi;  and, 
therefore^  the  judgment  creditor  kstdia'  ffight  to  dd  nmch 
of  the.  purdiaae  money  as  is  ^uiSutient^to  salikify  tUe  ^tAg- 
iwnt;;  I  iiind  ithe  trustees  hkvmg  Ipotk^^of  hia^ii^fab  'ougbt 
tQiQaj)r.  i\i\  if  idib  ilioney  if  in:  their  >  handi^  •  Asl  ito*  /the 
jadgmesls,  if  any;  of  tmbkh  tUa  ^u8ttes>h8ii&if9notipe, 
I  tUnk/n^CDuit  «f  teqiiityf  willtnot  mfidcotUienitpBJ^'Ae 
mdney  ovei wagain,  if  •  they  appLy^^  aooardingitihlliq  dvid 
of  trust,!  because  >1  'thifikfequfitydntiie  dbe  «f  lax  judgneriit 
Dreditovi  tandta  iqin^  yEobxpurcfaiseiv^or  At^nDtee  withaist 
nbitke^i/villnoAi  iBtikrpose>iMi  {either  sUi^fautt  wttt  Iteie 
the  law  to  take  its  course  (c).".*  -  ";•    .'j  <  »"i  • 

'  AndiSk"  J*  Leach  eppeavs-  to  'have  ooncuffrcd;  in'' this 
opiikioiiy  Aat  dievendor^s  interest  aftctr*>tke'!Contnlcb  is 
bMnd  by  a  judgment ;  for  in  Forthy.  Thi^'Duhe  ix^  Not- 

(c)  Cited  Forik  t.  Duke  of  Norfolk,  4  Mad.  606,  note  (a). 
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folk  (d),  where  a  person  had  mortgaged  an  estate  in  fee^ 
and  then  contracted  to  sell^  and  afterwards,  before  the 
conveyance,  acknowledged  a  judgment.  Sir  J.  Leach  said, 
"  An  assignee  for  valuable  consideration  is  discharged  of 
the  claim  of  the  judgment  creditor,  unless  he  has  notice 
of  it  before  the  consideration  paid.  If  A.,  before  the  actual 
conveyance  to  him,  had  received  notice  of  the  judgment, 
then,  being  a  purchaser  of  an  equitable  interest  in  a  free- 
hold estate  from  the  debtor,  and  not  having  paid  his  pur- 
chase money,  he  would  have  been  equally  affected  with 
the  judgment  as  the  debtor  himself;  and  if  he  had  after- 
wards paid  the  whole  purchase  money  to  the  debtor, 
he  would  have  still  remained  liable  to  the  judgment 
creditor;** 

But  ill  Lodge  v.  Lyseley  {e)  Sir  L,  Shadwell  said,  "  he 
should  <  not  have  given  the  opinion  which  the  learned 
Sergeant  had  done,  for  it  appeared  to  him  that  from  the 
time  H.  A.  S*  entei^d  into  binding  contracts  to  sell  the 
bmib,  he  not  having  judgments  against  him  at  that  time, 
the  purdhaserd  had  a  right  to  file  a  bill  against  him,  and 
hove  thcf  legal  estate  conveyed.'*  And  this  upon  prin- 
<Hple  appears  'ceirtainly  the  sounder  doctrine,  for  if  the 
vendor)  die-  after  the  oontraet,  but  before  the  conveyance, 
dm  purchase  mcxiey  will  go  to  the  executor;,  and  if 
the^contvact'work  a  notional  conversion  of  the  land  into 
■MAey^  in  respect  of  the  vendor's  representatives,  how 
shall  iot  the  same  consequence  follow  in  respect  of  the 
vendor*s  judgment  creditors  ? 

If -a  person  convey  an  estate  to  trustees  upon  trust  to 
sell  fi)r  a  limited  purpose,  and  to  pay  the  surplus  to  him- 
self, liis  executors,  and  administrators,  the  land  by  the 

{d)  4  Mad,  503.  (e)  4  Sim.  75. 
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effect  of  the  deed  is  converted  into  money  (/),  and  is 
therefore  not  liable  to  a  judgment  (g) ;  but  if  the  settle- 
ment be  voluntary^  it  is  then  Toid  as  e^g^ia&t  a  judgment 
creditor  by  the  statute  of  Elizabeth  (A). 

The  next  point  for  ccnsideration  is,  haw  far  the  lien 
of  the  judgment  creditor  against  the  trust  estate  extends. 
As  equity  fdilows  the  analogy  of  law^  the  inquiry  may  at 
fbjst  sight  appear  to  be  superfluous;  but,  on  reference  to 
the  cases  upon  the  suigect,  it  will  be  found  the  authorities 
cannot  be  reconciled  without  the  aid  of  some  rather 
subtle  distinctions; 

A  judgment  creditor  may  come  into  a  court  of  equity 
upon  two  grounds.  First,  upon  a  legal  elegit,  where  he 
either  seeks  to  remove  an  impediment  to  the  legal  exe- 
cution of  it,  jQT,  after  the  death  of  the  conusor,  sues  for 
payment  of  his  debt  out  of  the  conusor's  personal  assets, 
and,  if  they  should  be  insufficient,  then  by  sale  (i)  of  his 
real  estate:  oar,  secondly,  upon  an  equitable  elegit,  on  the 
ground  that  he  has  no  legal  lien,  and  therefore  can  have 
no  legal  process.  As  the  extent  of  relief  ought  ki  both 
cases  to  be  the  same,  and  the  court  has  never  attempted 
to  take  a  difierence^  the  authorities  determined  upon 
either  head  mefy  be  cited  as  applicable  to  the  other. 

Camptofi  v.  Campton  {k),  as  stated  in  the  Re^^^trar^s 


(/)  Fan  v.  Bamett,  19  Yes. 
102;  Biggs  r.  Andrews,  5  Sim. 
424.  The  decision  in  Wright  v. 
Rose,  2  Sim.  &  Stu.  323,  can 
scarcely  be  sopported:  tree  Antm. 
case,  cit^Miple^  v.  Waierworthf  7 
Ves.  436,  437. 

(g)  Lodge  v.  Lyseley,  4  Sim.  70. 

ih)  13  Eliz.  c.  5. 

(f)   An  elegit  would  at  law  give 


the  poss€»sim  of  tbe  lands  tQl  the 
satisfaction  of  the  debt,  bat  equity 
assumes  the  jurisdiction  of  facili- 
tating the  remedy  by  a  sale.  See 
BemmM  ^.  BtgrnnpoU,  a  Hidg.  61 ; 
O'FaUim  v.  JMfhn,  2  Seh.  fr  Lef. 
19;  O' Gorman  y.  Comyn,  Ih.  139; 
Stileman  v.  Ashdown,  2  Atk.  610. 
(A)  Cited  in  Stiletnan  v.  Ash- 
down,  Amb,  15. 
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Book>was  this: — Richard  confessed  a  judgment^  and  died 
intestate.  Henry^  his  son  and  heir^  filed  a  bill  against 
the  administratrix  of  his  father  and  the  persons  entitled 
to  the  benefit  of  the  ludinnent,  prayincr  that  the  debt 
«ight  be  di«MM«ged  1  ofhU  tJJ^,«^  ertate  to 
the  relief  of  the  lands.  Henry  died,  and  the  suit  was  re- 
vived by  Hoby,  his  son  and  heir,  and  at  the  hearing  it 
was  decreed,  somewhat  unaccountably,  that  the  plaintiff* 
should  pay  the  judgment.  Upon  this  Pigott,  the  party 
interested  in  the  judgment,  filed  a  cross-bill  against  the 
plaintiff  in  tiie  former  suit  to  have  the  decree  carried 
into  execution,  and  the  court  on  the  hearing  made  the 
order  as  before.  Against  this  decree  the  plaintiff  Hoby 
appealed,  and  Lord  Keeper  Harcourt  then  directed  that 
the  personal  estate  of  Richard  should  be  applied  in  the 
first  instance,  and  that  Hoby  should  not  be  personr 
ally  charged  with  the  judgment  debt,  but  should  make 
good  the  same  so  far  only  as  any  rents  and  profits  of  the 
real  estate  of  Richard  had  come  to  his  hands;  but  in 
case  such  personal  estate,  rents,  and  profits  should  fall 
short  of  the  judgment,  then  the  deficiency  should  be 
made  good  '^  by  sale  of  the  whole  real  assets  of  Richard 
liable  to  the  jndgm^it  (/)."  The  authority  of  this  case 
cannot  however  have  much  weight,  for,  as  was  observed 
by  Lord  Hardwicke  (m),  the  point  whether  the  whole  or 
a  moiety  should  be  sold,  appears  not  to  have  been  dis- 
cussed. 

In  Stiknum  v.  Ashdown  (ji)  a  father  purchased  an  estate 
in  the  joint  names  of  himself  and  his  son,  and  afterwards 
confessed  a  judgment,  and  died  in  his  son's  lifetime. 

(0  Reg.  Lib.  A.  1711,  f.  134.       17. 

(m)  Siileman  v.  Ashdown,  Amb.  (»)  2  Atk.  477. 
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The  jaUgihetlt  cri^ditor  'filed 'a  bill  against  the  son,  on 
WHdiii'tHe'le^al'  estaine  tiad'di^vblved  by  survivorship,  and 
LiVd^Hat'dwfdke'  decjrefed  th^  iale  of  one  moiety.  Comjh 
ton  V.'UfMtpton  walb  not  cltied^'andthe  plaintiff  afterwards 
^kcfafvferihg'that  case  petitiOiied  for  a  re-hearhig  (o).  Lord 
Iftrttwiike;  in  affihning  his  former  decree,  said,  "  The 
jadgof^nft  affects  th^  land,  as  it  is  bound  by  the  judg- 
Vn^ht; '  Equity  follows  the  law  iii  this  case,  and  as  the 
plafntiff  can  extend  only  a  moiety  there,  he  shall  have  no 
ind^e^here.  Suppose  it  was  the  case  of  a  bond  creditor; 
he' might  have  ah  action  of  debt  against  the  heir,  and 
judgment  against  him  upon  assets  descended,  and  this 
he  is  entitled  to  at  common  law,  for  it  is  the  debt  of 
this  heir,  and  the  action  is  in  the  de6et  and  detinet ;  but  if 
a  judgment  was  obtained  against  the  ancestor,  a  scire 
facias  could  not  be  brought  against  the  heir  at  common 
law,  because  the  heir  was  hot  bound.  Before  the  statute 
of  Westminster,  there  was  no  remedy  against  the  ances- 
'tor«tii  lib  IxfiBtime  aptm  a  judgnmit  on  his  land ;  and  it  is 
that  MatUte  which  subjects  one  moiety  thereof  to  the  judg* 
ment.  tri  what  right  then  is  the  scirefaciashrought  against 
the  Jwjir  or  purchaser  ?  Why,  only  as  terre-tenant  (jal),  and 
by  'i^^tiie  of  the  statute.  I  thought  of  the  objection 
ibysfetf,  1fhat'a1}ond  ci^dilior  would  he  in  a  better  situa- 
tion than' a  judgment  creditor;  and  so  he  is,  for  as  soon 
as  th^  bond  debt  is  turned  into  a  judgment,  it  is  extinct 
agamtt  the  ancestor,  and  the  creditor  cannot,  in  the  life- 
tihie  i){  the  ancestor,  bring  any  action  upon  the  bond : 
can  he  then  bring  any  action  against  the  heir  after  it  is 

'  (o)  '/Atk:  ^08  ;  Amb.  U.  12,  b.;  Bowyer  v.  RivUt.  Sir  W. 

(/>)  Sec  Harberfs  case,  3  Re.      Jones,  87;  Dyer,  271,  a,  pi.  25. 
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entirely  extinct  (9)?  But  still  he  ,ol^tain&  a. great  jt^- 
vantage  by  a  judgment^  as  it  gives  h^^^  an  oppoji:(:unity  of 
binding  the  land  immediately^.  w[iA  JikewUe  g^veif '  hiqi,  p 
preference  over  all  other  bond  creditor3 ;  i^id  tlverefore 
the  creditor  prefers  this  r^al  advantage  to  a  preq^^QVS 
one  of  assets  descending  upon  the  heir  after  the .  d^pt\t 
of  the  ancestor.  If  this  is  the  case  at  law»  what  is  there 
in  equity  to  better  hb  case  ?  Why^  nothing  moi^e  than  jljp 
accelerate  the  payment  by  directing  a  sale  of  the  moiety, 
and  not  let  the  judgment  creditor  wait  till  he  has  l^een 
paid  out  of  the  rents  and  proi^ts;  but  equity .  canno^ 
change  the  rights  of  parties." 

The  decree  has  since  been  followed  by  numerous  other 
decisions  (r),  and  the  point  is  so  clear  upon  principle 
that  further  discussion  appears  needless. 

•  * 

{q)  Sir  A.  Uart^  alluding  to  tlus  gle*s  real  estate  by  the  doul^le  tit]^ 

point,  said,  *'  The  Courts  have  got  of  grantee  in  Dingle's  lifetime  and 

rid  of  SHleman  v.  Aihdovm^  a^  sa^  general  devisee  in  his  will,  prajr- 

Toaring  too  in«ch  of  tectoicalky.''  ing  pafment  o£  thib  jod^fmnt'oat 


Leahy  ▼.  Danger ^    I  MolL  3^19.  of  the;  real  tndppiaoi^lt  ^tate^af 

But  Crispe  ▼•   B^ke,   1  Ch.  Ca.  the   testator,   and    that  the  grant 

£3,  had  decided  that  the  bond  was  to  Bant  in  Dingle's  lifetime  might 

extinguished  by  the  judgment,  and  be  declared  void,   as  agiiirmt   ttie 

ftcooirdiagify  in  Barnwall  ^.Bam-  judgment,  foiimnt of  oonsideratian. 

watt^   3 .  Aidgi  P-   C.   24,    and  The  j^ersonal  estatp.  piiovi^  imuf- 

0*Gorman  v»  Comffn,    2  Sch.  &  ficient,   and  thereupon  th^  Court 

Lef.    1^7,  though  the  judgments  ordered  a  sale  of  one  moiety  of  tne 

were  preceded  by  bonds,  a  sale  of  real  estate  comprised  hlW^itbt. 

oaly*ain*itty  wb0  direcud.  B.  1750i  t,  4^9*);  Azf«na«lf^v. 

(r)  Rowe^y.  Mnt,  Dick.  150  (as  ,  BarwaU,   3  Ri^g. ,  P.   C. ,  24; 

corrected  from  Reg.  Lib.,,  the  case  O'Dowda    v.  (yDotpda.   2  Moll, 

was  as  follows : — itowe,  the  conusee  483;  ^non.  co^e,  lb. ;  0*Gorman 

of  a  judgment  confessed  by   one  v.   Comyn,  2  Sch.  &  Lef.   137; 

Dingle,dece^ed,  filed  a  bill  against  Burrouyfis  v,  EUon,  11  Yes.  33; 

Bant,  the  executor  pf  Dingle  and  WUUatMon  y.  Park,  2  Moll.  484 ; 

who  was  also  in  possession  of  Din-  Armstrong    ▼.    Walker,    lb.      In 
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We  come  now  to  the  cose  of  an  equity  of  redemption, 
an  interest  which,  in  respect  of  judgments^  has  becoi  go- 
verned by  a  very  different  rule. 

If  A.,  seised  of  an  estate,  mortgage  it  td  B.  in^fi^j  and 
then  confess  a  judgment  to  C,  it  is  clear  C.  has  a  Uen 
which  entitles  him  to  redeem  B.  Bat  shall  he  redeem  a 
whole  or  a  moiety?  So  far  as  the  judgment  creditor 
has  any  claim  of  his  own,  a  moiety  only ;  hot  aaB.  cannot 
be  compelled  to  part  with  the  smallest  fraction  of  tJie 
estate  until  he  has  been  satisfied  his  whole  debt^  C.  is 
under  the  necessity  of  redeeming  the  entirety.  Agun, 
when  C.  has  taken  a  transfer  of  the  security,  it  follows, 
that  as  mortgagee  with  a  judgment  against  the  mort- 
gagor he  has  a  right  to  tack,  and  no  one  ean  redeem  any 
part  of  the  estate  out  of  his  hands  until  payment,  not 
only  of  the  original  mortgage  debt,  but  also  of  the  judg- 
ment. Thus  it  arises  from  a  kind  of  necessity,  and  not 
from  any  wanton  violation  of  principle,  that  in  the  in- 
stance of  an  equity  of  redemption  the  judgment  creditor 
is  paid  by  a  sale  of  the  whole  estate. 

Lord  Hardwicke  decreed  to  this  effect  in  Stonehewer  v. 
Thompson  {s),  saying  the  redemption  "  must  be  entire ;" 
and  in  Stileman  v.  Ashdown  (t)  his  Lordship,  at  the  same 
time  that  he  gave  the  judgment  creditor  a  moiety  <mly  of 
the  trust  estate,  ordered  a  sale  of  the  whole  of  the  lands 


G^FaUon  v.  Dillon^  2  Sch.  &  Lef.  the  creditor  might  at   law    have 

13,  the  sale  of  the  estate  was  not  taken  both  moieties  in  executi<». 

confined  to  a  moiety,  but  the  ere-  See  Atiomey'-Creneral  t.  Andrew, 

ditor  had  entered  up  two  judgments  Hard.  23. 

the  same  term,  and  then,  as  both  («)  2  Atk.  440. 

judgments  were  of  the  same  date,  (j)  lb.  477. 
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in  mortgage  (u).  So,  where  there  are  several  incum- 
brancers by  judgment  upon  an  equity  of  redemption,  and 
the  Court  decrees  a  sale,  the  first  judgment  creditor  is  not 
confined  to  a  moiety  of  the- estate,  but  the  common  de- 
cree is,  that  the  incumbrancers  shall  be  paid  their  full 
demands  out  of  the  proceeds  of  the  sale,  according  to 
their  priority  (v)  (1). 

There  is  one  species  of  interest  which,  though  border- 
ing closely  upon  the  nature  of  an  equity  of  redemption, 
yet  ought  perhaps  to  be  distinguished  from  it  In  Tun- 
stall  V.  Trappes(w),  before  cited,  Trappes,  in  1811,  ap- 
pointed an  estate  to  the  use  that  Davis  might  receive  an 
annuity,  and,  subject  thereto,  to  the  use  of  Withy  in  fee 
upon  trust,  in  case  the  annuity  should  be  in  an  ear  for  six 
months,  to  sell  the  premises,  and  out  of  the  proceeds  to 
purchase  an  annuity  of  the  same  amount  for  Davis,  and 
pay  the  surplus,  after  discharging  the  existing  incum- 
brances, to  Trappes;  provided,  that  in  case  Trappes 
should  be  desirous  of  re-purchasing  the  annuity,  and 
should  pay  the  price  to  Davis,  then  the  annuity  should 
cease,  and  Withy,  the  trustee,  should  re-convey.  In 
1812  Trappes  confessed  a  judgment,  and  the  question 
was,  whether  it  should  a£fect  the  whole  or  only  a  moiety 
of  the  estate ;  and  Sir  L.  Shadwell,  on  the  grmind  that  a 

(tf)  Sir  A.  Hart,  not  observing  (v)  Sharpe  v.  Earl  of  Scarbo- 

the  ground  of  tlie  distinction,  has  rough,  4  Yes.  538 ;  the  cases  cited 

accused  Lord  Hardwicke  of  incon-  lb.  541. 

sistency.  Leahy  v.  Dancer,  1  Moll.  (jw)  3  Sim.  286,  see  300. 
322. 

(1)  It  has  been  ruled,  upon  a  similar  principle,  that,  where  freeholds 
and  copyholds  are  blended  in  one  mortgage,  the  equity  of  redemption  of 
the  whole  is  liable  as  assets  to  a  bond  creditor,  though  copyholds  by  them- 
selves are  not  assets.    Aeton  v.  Pierce,  2  Vern.  480. 
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judgment  creditor  might  redeem  the  entirety  of  luadw  in 
mortgage^  held  that  the  lien  should  extend  to  the  wMe. 
Now,  there  appears  to  be  this  distinction  littWMn  an 
equity  of  redempti<»i  and  the  casftjnst  mentioned*  In 
the  former,  the  whole  interest  is  in  the  inoftgigvt  by 
non-fulfilment  of  the  condition ;  and  if  the  ju^flBiMt 
creditor  redeem  the  mortgagee,  and  then-  tlie  nmr^gngor 
come  to  be  relieved  against  the  fprfeitum,  titu^  /CojUit  nail 
impose  terms  upon  the  mortgagor,  andahttcebim  ta dis- 
charge every  lien  upon  the  estate  before  Im  een/bf  ip«i* 
mitted  to  redeem  the  sxnalle^t  part«  Bui.  id  jRhirtiffuyi 
Trappes  the  whole  interest  was,  nevtt;  in  itbt  nawiltiiit 
either  at  law  or  in  equity.  The  /ego/iestate  v«|.l«^tsd 
to  a  third  person  in  fee,  and  the  equittAie  interoifr.  to  Ab 
extent  of  securing  the  annuity  only  wasi  iur  tBOStfotf'Ihe 
annuitant,  but  as  to  all  the  residue .  was  in  tmbt  1m.  the 
grantor.  There  was. nothing  to  be  redeeraed^  butsMitfyi 
a  trust  to  be  executed.  The  judgmefit  crcditopi^nkif^t 
take  an  assignment  of  the  annuity,  but  be  bad.  ilo  Mght 
to  tack  the  judgment :  the  grantor  conid  .  oall  dnr.  a  n^ 
conveyance  from  the  trustee  on  paynsmit  of  tbd  pAce 
agreed  upon  for  the  annuity :  the  Court  oouM  •  inpQee 
no  terms,  for  no  favour  was  asked.  :>'  <•"  •    ^ 

It  may  be  thought  that  by  virtue  of  the  lata  Aittfttvtbe 
more  effectual  payment  of  debts  (x)  the  judgment 'eved^• 
tor  may,  after  the  death  of  the  eonmar,  be  paid^bto  d^- 
mand  out  of  the  whole  of  the  real  assets*  But'tbe-weHrds 
of  the  Act  are,  that  a  person's  lands  shaH  lie  ^liss^tff  fat 
payment  of  *'  as  well  debts  due  on  simpU  eomrfM^-M 
on  specialty;*"  and  from  the language'employisd'thrOttgb- 
out  the  Act  it  appears,  that  no  other  creditors  but  those 

(«)8&:4  W.  4,c.  104.. 


CH,  XXV.)3  CESTUI  QUE  TRUST'S  ESTATE.  54$ 

by  iimple  contract  or  specialty  were  in  the  contemplation 
of  4lkt  ^iegbliKme.  Bat  a  judgment  is  a  debt  sui  gene- 
9i$,  4mA  mksmt^^  to  l3ie  description  neither  of  a  simple 
«6ntrao6  dtbt^nof  a  specialty;  so  that  a  judgment  creditor 
is'  aqw^uiirtly  m>t  helped  by  the  statute.  It  is  possible 
At'^tMatdT'tt  the  act,  knowing  the  judgment  to  be  a 
/iornpNi  iJM  estate  but  forgetting  the  limited  extent  of 
tlMt  *iiin,  toHiktody  accidentally,  to  provide  for  the  case. 

'iir4hl^}lidl|pHMit  creditor,  when  he  comes  into  equity 
ferfi  ltfl6i<if  tbe  estate,  dther  in  the  lifetime  of  the  conu- 
atifti'^9tf4Ktthf  M^  diath,  obliged/ before  the  jurisdiction  of 
tiltlOiWt  dMk  attfldii,  to  sue  out  an  actual  elegit  ?  If 
M^jmlgnenVbe  h  legal  lien,  and  the  creditor  seek  to  re- 
ntft^e  ^  ^bme  ^  impediment  to  the  legal  execution  of  it,  he 
mtisky  It^iMttis,  first  lay  a  foundation  for  the  interference 
ef  eqvky  by  suing  out  an  elegit  at  law  (jy)  ;  but  if  the 
jilclfBeiit  be  an  equitable  lien  {z),  or  if  the  judgment  be 
A^n/^and  tiie  creditor  after  the  death  of  the  conusor  file 
a-^jbiU&r  satisfaction  of  his  claim  out  of  the  personal 
assets,  'and,  in  case  of  their  deficiency,  by  a  sale  of  the 
real  f  state  (a),  an  actual  elegit  will  not  be  an  essential 
preUmntfy  to  the  suit.  The  observations  of  Lord  Fitz- 
gibbon  upon  this  point  appear  worthy  of  attention  :  '^  An 
objeotion,^  he  said, ''  has  been  made  at  the  bar,  that  the 
cFeditor^B  bill  ought  not  to  be  entertained,  because  he  did 
not  rtnite  the  judgments  and  me  out  elegits ;  and  it  has 
been  asserted,  that  until  the  judgment  has  been  revived 
agminst  ike  heir  and  tertenants  of  the  conusee,  and  an 
elegit  has  been  sued  forth,  a  Court  of  equity  will  not  en- 
tertain a  bill  against  the  heir  and  executor  to  levy  the 

(^)  See  DiUon  v.  Flasket,  2  B.      286,  see  298. 
N.  R.  239.  (fl)  Bamivall  v.   Barnwall,    3 

(«)  Tunsiallv.  Trappes,  3  Sim.      Ridg.  P.  C.  24. 

N  N 
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debt.  The  equity,  upon  which  bills  of  this  nature  have 
been  entertained,  is  founded  on  the  Statute  of  Westmin- 
ster, and  has  been  adopted  no  less  for  the  ease  of  the  cre- 
ditor in  levying  his  debt  with  expedition,  than  in  mercy 
to  the  representatives  of  the  debtor,  by  relieving  his 
estate  from  the  ruinous  expense  of  an  extent  at  law,  and 
of  the  suits  which  might  arise  in  consequence  of  it*  It 
is  notorious  to  every  man  of  the  profession,  that  if  a 
scire  faciM  to  revive  a  judgment  against  the  heir  and  ter- 
tenants  of  the  conusor  is  put  into  the  hands  c^  a  solicitor 
versed  in  the  science  of  accumulating  costs,  he  will  be 
enabled  to  charge  the  estate  with  costs  equidto  the  debt, 
if  it  be  not  considerable.  If  the  tertenants  ai^e  charged 
unequally  with  payment  of  the  debt,  it  lays  a  grotmd  for 
fresh  suits  between  them  for  contribution,  and  if  the  ere* 
ditor  levies  the  debt  by  extending  the  real  estate  of  the 
debtor  when  there  is  a  personal  fund  applicable  to  the 
payment  of  it,  this  lays  a  ground  for  a  suit  also  by  the 
heir  against  the  executor  to  have  the  personal  estate  ap- 
plied to  reimburse  him ;  and  therefore  it  is  that  courts 
of  equity  have  in  this  country,  certainly  for  more  than  a 
century,  entertained  bills  in  the  first  instance  €^er  tie 
death  of  the  conusor  for  an  account  of  his  real  and  per- 
sonal estate,  and  of  the  sum  due  for  principal,  interest, 
and  costs  on  the  foot  of  the  judgment  (6)."* 

Thus  much  concerning  the  judgment  creditor'n  equkabk 
remedy  against  a  trust.  We  proceed  now  to  the  provi- 
sion in  the  Statute  of  Frauds  (c),  which  enables  a  judg- 
ment creditor  in  certain  cases  to  sue.  a  writ  of  execution 
against  a  trust  estate  at  law. 

The  10th  section  enacts,  that  "  it  shall  be  lawful  for 

(b)  lb.  61.  (c)  29  Car.  2,  c.  3. 


CH.  XXV.^  CESTUI  QUE  TRUST'S  ESTATE.  647 

the  sheriff,  or  other  officer,  to  whom  any  writ  or  precept 
shdl  be  directed  at  the  suit  of  any  person  upon  any 
judgment  statute  or  recognisance,  to  deliver  execution 
unto  the  party  in  that  behalf  suing  of  all  such  lands  and 
hereditaments  as  any  other  person  or  persons  be  in  any 
manner  of  wise  seised  or  possessed  in  trust  for  the  party 
against  whom  execution  is  so  sued,  like  as  the  sheriff  or 
other  officer  might  or  ought  to  have  done,  if  the  said 
party  against  whom  execution  shall  be  so  sued  had  been 
seised  of  such  lands  and  hereditaments  of  such  estate  as 
they  be  smsed  of  in  trust  for  him  at  the  time  of  the  said 
e^gemUion  sued.^ 

Upon  the  construction  of  this  enactment  the  following 
points  have  been  resolved* 

1.  As  the  statute  speaks  only  of  lands.  Sec.  of  which 
other  persons  are  seised  (d)  in  trust  for  the  debtor,  it 
does  not  extend  to  trusts  of  chattels  real  of  which  the 
legal  proprietor  is  said  not  to  be  seised,  but  possessed  (e). 

2*  An  equity  of  redemption  is  not  within  the  terms  of 
the  act(/). 

3.  A  bare  and  simple  trust  only  is  intended,  not  one 
of  a  oomplicated  nature,  where  the  interests  of  other 
parties)  are  mixed  up  with  the  debtor's  title  {g). 

4*  From«  the  concluding  words,  "  like  as  the  sheriff 
might  have  done,  if  the  cestui  que  trust  had  been  seised 

(d)  lu  the  first  part  of  the  clause  {J  )  Lysier  v.  DoUand^  Scott  v. 
are  the  words  "  seised  or  possess-  Scholey^  Metcalf  v.  Sckoley^  ubi 
ed,"  but  afterwards,  in  two  places,  supra ;  Burdon  v.  Kennedy,  3 
there  occarathe  word  **  seised"  only.  Atk.  739. 

(e)  Lyster  v.  Dottand,  3  B.  C.  (y)  Doe  v.  Greenhill,  4  B.  & 
C.  478;  S.  C,  1  Ves.  jun.  431;  Aid.  684;  Harris  v.  Booker,  4 
Scott  V.  Scholey,  8  East,  467;  Bing.  96;  Forth  v.  Duke  of  Nor- 
Metcalf  V.  Scholey,  2  B.  &  P.  /oi*,  4  Mad.  504,  per  Sir  J.  Leach. 
461. 

N  N  2 
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of  the  estate  whereof  other  persons  be  seised  in  trust  for 
him  at  the  time  of  the  execution  sued,**  it,  aher  the  judg- 
ment has  been  entered  up^  but  before  actual  execution^ 
the  estate  be  disposed  of  to  a  purchaser,  so  that  when 
execution  is  sued  there  is  no  trust  for  the  debtor  in  e$se, 
in  that  case  the  words  of  the  statute  have  failed  to  [uro- 
vide  a  remedy,  and  the  judgment  creditor  cannot  be  put 
in  possession  (h). 

The  question  has  been  much  discussed  whether  in 
this  case,  though  the  judgment  creditor  cannot  prosecute 
a  legal  execution,  he  may  not  subject  the  purchaser,  if  af- 
fected with  notice,  to  an  equitable  elegit  (f).  It  has  been 
said,  that  as  there  is  no  execution  at  law,  and  equity  fol- 
lows  the  law,  the  creditor  is  without  redress ;  but  in  this 
argument  the  principle  that  equity  follows  the  law  seems 
to  be  wrongly  applied.  A  judgment  binds  a  legal  estate, 
and,  as  equity  follows  the  law,  a  judgment  is  therefore  in 
equity  a  lien  upon  the  trust.  The  Statute  of  Frauds  in- 
troduced an  additional  remedy  by  enabling  the  judgment 
creditor,  in  certain  cases,  to  take  legal  execution  of  a  trust 
But  affirmative  statutes  do  not  abridge  the  common  law  (k), 
and  therefore  the  creation  of  a  legal  remedy  in  certain 
cases  provided  for  by  the  act  cannot  preclude  the  judg- 
ment creditor  from  prosecuting  his  equitable  elegit  in 
other  cases  for  which  the  statute  has  made  no  provision. 
The  enactment  was  clearly  meant  to  be  remedial,  but  the 
doctrine  contended  for  would  impress  on  it  a  restrictive 
character,  and  convert  it  into  a  disabling  statute.     Sir  E. 


(h)  Hum  V,  Coles,  Com.  226 ;  Mortg.  620. 

Harris  v.  Pugh,  4  Bingh.  335.  (*)  Attorney-General    v.    An- 

(0    See  VeAd.  &  Purch.  c.  9,  s.  drew.  Hard.  27;  2  Inst.  472. 
6 ;  Coole  on  Mortg.  p.  71 ;  2  Powel 
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Sugden  observes,  "  The  difficulty  in  the  way  of  the 
relief  would  be,  that  no  instance  of  it  can  be  found  after 
the  most  diligent  search."  The  reason  probably  is,  that 
judgments  have  only  in  modem  times  been  held  to  bind 
equitable  interests  at  all :  the  doctrine  was  certainly  not 
established  before  the  Statute  of  Frauds.  But  the  sys* 
tern  of  trusts  has  from  that  period  downwards  been 
gradually  maturing,  and  the  principles  which  governed 
uses,  and  "were  thence  transferred  into  trusts,  have  since 
not  indeed  been  abandoned,  but  received  a  much  more 
enlarged*  and  liberal  application.  Now  that  judgments 
are  admotevledged  to  be  liefis  upon  equitable  interests, 
the  consequence  must  necessarily  follow,  that  a  purchaser 
must  be  bound  by  notice  of  a  judgment,  as  he  would 
be  bound  by  notice  of  any  other  equitable  incumbrance. 

VIL  Of  extents  from  the  Crown. 

A  trust,  whether  of  a  term  or  of  a  freehold,  is  liaUe  to 
an  extent  from  the  Crolvn  (/) ;  and  this  not  by  the 
effect  of  any  legislative  enactment,  but  per  cursum  scac- 
earii  at  common  law  (m).  The  words  of  the  writ  issued  to 
the  sheriff  are  to  hold  inquest  of  the  lands  whereof  the 
debtor,  not  semtusfuit,  but  hahuit  vel  seisitus  fuit,  and  a 
person  may  be  said  to  have  lands,  when  by  subpoena  in 
Chancery  he  may  exercise  any  dominion  over  them  (»). 

At  common  law  the  extent  of  the  Crown  did  not  au- 


(I)  iTiii^  ▼.£am6e,  M*C]el.  422,      Append.  No.  16,  fer  Ch.  Baron 
per  Sir  W.  Alexander;  Chirt&n*s     Macdonald* 
casCf  Dyer,  160.  a ;   S.  C,  cited  (m)  Attomey'General  v.  Sands^ 


Sir  E,  Coke*8  case,  Godb.  298 
the  cases  cited  Id.  294;  Id.  298 
Babingion'a  case,  cited  Id.  299 
King  y.  Smith,  Vend.  &  Purch. 


Hard.  495,  per  Lord  Hale. 

(»)  See   Sir  E,   Coke's    case^ 
Godb.  294. 
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thorize  a  sale  of  the  lands^  but  only  the  perception  of  the 
rents  and  profits,  until  the  amount  of  the  debt  was 
levied  (o) ;  this  defect  was  supplied  partially  by  a  statute 
of  Elizabeth  (p),  and  a  more  effectual  remedy  has  since 
been  provided  by  the  25  6.  3,  c.  35.  It  is  by  the  lat- 
ter statute  enacted*  that  ''it  shall  be  lawfid  for  his 
Majesty's  Court  of  Exchequer*  and  the  same  court  is 
thereby  authorized*  on  the  application  of  his  Majesty's 
Attorney-General  {q)  in  a  summary  way  by  motion  (r)  to 
the  same  court*  to  order  that  the  right,  title,  estate,  mid 
interest  of  any  debtor  to  his  Majesty,  hia  heirs  and  suc- 
cessors* and  the  right*  title*  estate*  and  interest  of  the 
heirs  and  assigns  of  such  debtor  which  have  been  or 
shall  be  extended  under  and  by  virtue  of  any  extent  or 
diem  clausit  extremum,  shall  be  5old  as  the  court  shall  di- 
rect*  and  the  conveyance  shall  be  made  by  his  Majesty's 
Remembrancer  in  the  said  Court  of  Exchequer  or  his 
deputy*  under  the  direction  of  the  said  court*  by  a  deed 
of  bargain  and  sale  to  be  inroUed  in  the  said  court." 

By  the  effect  of  this  enactment*  a  trust  or  equity  of 
reden^tion  (#)  of  a  Crown  debtor  may  now  be  sold  upon 
summary  application  to  the  Court  of  Exchequer  by 
motion. 

VIII.  Of  forfeiture. 

A  trust  of  lands  is  not  forfeitable  at  common  law  for 
attainder  either  of  treason  or  felony  {f) ;   for  forfeiture 

(o)  Rex  V.  Blunt,  2  Y.  &  J.  J.  120. 

122,  per  Baron  Hnllock.  («)  King  v.  De  la  MetU^  Forr. 

ip)  13  Elix.  c.  4.  162. 

{q)  See  Rex  v.  Bulkeley,  1   Y.  (t)  AHemey^Oeneral  v.  Sind$, 

&  J.  256.  Hard.  406,  p^r Lord Hak ;  1  Hak'a 

(r)  See  Rex  v.  Blunt,  2  Y.  &  P.  G.  247;  Jenk.  190. 
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works  only  upon  tenure,  and  a  trust  is  holden  of  nobody. 
The  ground  of  the  forfeiture  is,  that  all  estates  are  upon 
condition  of  duty  and  fidelity  to  the  lord,  and  upon 
breach  of  allegiance  they  return  to  the  king,  from  whom 
they  originally  proceeded  (u). 

The  exemption  of  the  u$e  from  forfeiture  was  reme* 
died  in  the  case  of  treason,  by  the  26  H.  8,  c.  13,  s.  5, 
whereby  it  was  enacted,  that  **  every  offender  convicted  of 
high  treason  by  presentment,  confession,  or  process  of 
outlawry,  according  to  the  due  course  and  custom  of  the 
common  laws  of  the  realm,  should  forfeit  to  the  King  all 
such  lands,  &c.  which  such  offender  should  have  of  any 
estate  of  inheritance  in  use  or  possession.*" 

The  following  year  was  passed  the  27  H.  8,  by  which 
uses  were  abolished,  and,  as  the  trust  which  grew  up  in 
the  place  of  the  use  was  held  to  be  an  interest  sui  generis, 
and  not  within  reach  of  the  statutes  directed  against 
uses,  the  legislature  was  again  called  upon  to  interpose 
some  special  enactment  to  remedy  the  defect. 

The  83  H.  8,  c.  20,  s.  2,  declared,  that ''  if  any  person 
or  persons  should  be  attainted  of  high  treason  by  the 
course  of  the  common  laws  or  statutes  of  the  reahn,  every 
such  attainder  by  the  common  law  should  be  of  as  good 
str^igth,  value,  force,  and  efiect,  as  if  it  had  been  done 
by  authority  of  parliament ;  and  that  the  King^s  Majesty, 
his  heirs  and  successocs,  should  have  as  much  benefit 
and  advantage  by  such  attainder,  as  well  of  uses,  rights, 
entries,  conditions,  as  possessions,  reversions,  remainders, 
and  all  other  things,  as  if  it  had  been  done  and  declared 
by  authority  of  parliament,  and  should  be  deemed  and 
adjudged  in  actual  and  real  possession  of  the  lands,  tene- 

(w)  Gilb.  on  Uses,  38. 
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ments^  hereditaments,  uses,  goods,  chattels,  and  all  other 
things  of  the  o£fenders  so  attainted,  which  his  highness 
ought  lawfully  to  have,  and  which  they,  so  being  at- 
tainted, ought  or  might  lawfully  lose  and  forfeit,  if  the 
attainder  had  been  done  by  authority  of  parliament, 
without  any  office  or  inquisition  to  be  found  of  the  same." 

Notwithstanding  this  statute,  it  was  held  in  King  v. 
Daccombe  (x),  and  is  said  to  have  been  also  resolved  in 
Abington*s  case,  that  the  trust  of  a  freehold  was  not  for- 
feited upon  attainder  of  treason ;  and  Sir  £.  Sugden  re- 
marks, that  this  doctrine  ''  may  be  thought  to  be  founded 
on  reason,  because  it  is  not  pretended  that  the  statute  of 
26  H.  8  can  embrace  trusts  which  have  succeeded  to 
uses,  and  it  does  not  appear  to  have  been  the  intention 
of  the  33  H.  8  to  create  a  forfeiture  of  any  equitable  es- 
tates which  had  sprung  up  since  the  former  act.  The 
statute  had  other  objects (y)/' 

To  understand  the  scope  of  the  enactment  it  must  be 
observed,  1.  That  previously  to  the  33  H.  8  it  was  only 
in  the  case  of  a  person  attainted  by  act  of  parlimnent, 
and  then  by  a  special  proviso,  that  the  king  was  put  in 
immediate  possession  of  the  offender's  lands,  for  in  attain- 
ders by  ordinary  course  of  law,  whether  by  common  law 
or  under  a  statute,  the  king  was  not  in  possessioa  until 
qffice  found.  2.  That  the  26  H.  8  had  extended  the  f<n^ 
feiture  to  lands  in  use  or  possession,  but  not  to  rights, 
entries,  or  conditions;  and  now  that  the  27  H.  8  had 
passed,  the  26  H.  8  was  not  even  applicable  to  uses,  or, 
as  they  were  henceforth  to  be  called,  trusts.  3.  That 
the  26  H.  8  had  embraced  attainders  by  presentment, 

(x)  Cr.  Jam.  512.  and  see  Burgess  v.  Wheate^  I  Ed. 

(y)  Gilb.  on  Uses,  78,  note  (9);      221. 
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confession,  verdict,  or  process  of  outlawry,  but  had  oniit> 
ted  other  cases,  as  where  the  offender  stood  mute.  The 
intention  of  the  legislature  then,  in  passing  the  33  H.  8, 
was,  as  resolved  in  Dowti^s  case{z),  1.  To  vest  the  ac- 
tual possession  in  the  King  by  the  attainder  without  of- 
fice; 2.  To  extend  the  forfeiture  to  rights,  entries, 
conditions,  &c.  which  had  hitherto  not  been  affected  by 
attainder ;  and,  3.  To  apply  the  statutory  provisions  to 
all  cases  of  attainder,  including  those  which  the  26  H.  8 
had  accidentally  omitted. 

Assuming  the  act  to  have  had  a  remedial  scope,  can 
it  be  supposed,  that,  when  ''rights,  entries,  and  con- 
ditions" were,  for  the  first  time,  made  forfeitable  by  virtue 
of  this  enactment,  the  word  "uses,"  which  occupies  the 
first  place  in  the  series,  should  have  been  inserted  as  mere 
surplusage,  remembering  that  uses,  by  having  been 
turned  into  possessions  by  the  27  H.  8,  had  escaped  the 
forfeiture  imposed  upon  them  by  the  26  H.  8  ?  The  in- 
sertion of  the  word  "uses,"  can  be  no  argument  that 
trusts"  were  not  intended,  for  at  that  day  "uses"  and 
trusts"  were  not  as  now  contradistinguished,  but  were 
employed  indifferently,  as  terms  perfectly  synonymous. 

In  support  of  this  reasoning  may  be  cited  the  opinions 
expressed  by  Baron  Turner,  and  Lord  Hale,  in  the  well-con- 
sidered case  oi  Attomey-Oeneral  v.  Sands  {a),  that  the  trust 
of  an  inheritance^  though  not  forfeitable  at  common  law, 
had  been  made  so  by  the  33  H.  8.  And  Lord  Hale  after- 
wards recurs  to  the  subject  in  his  Pleas  of  the  Crown  (6)> 
and  argues  the  point  there  with  great  strength  of  reason- 
ing : — "  By  the  statute  of  27  H.  8,"  he  says,  "  all  uses 

(2)  3  Re.  9,  b.  131;  S.  C\  Freem.  130. 

(a)  Hard.   495 ;  ^S*.    C.    Ncls.  b)  1  P.  C.  248. 
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were  drowned  in  the  land;  but  there  have  succeeded 
certain  equitable  interests  called  irugts,  which  diflfer  not 
in  substance  from  uses ;  nay,  by  that  very  statute  they 
come  under  the  same  name,  viz.  uses  or  trusts.  By  the 
statute  S8  H.  8,  there  is  a  special  clause  that  liie  person 
attainted  shall  forfek  all  ^  uses ; '  and  what  other  uses 
there  could  be  at  the  making  of  the  statute  S3  H.  8,  but 
only  trusts  such  as  are  now  in  practice  and  retained  in 
Chancery,  I  know  not.  It  was  agreed  in  the  Earl  of 
Somersefs  case,  and  so  resolved  in  Abington^s  case,  that 
a  trust  of  a  freehold  was  not  forfeited  by  attainder  of 
treason.  But  how  this  resolution  in  Abingtan^s  case  can 
stand  with  the  statute  of  33  H.  8, 1  see  not ;  for  certainly 
the  uses  there  mentioned  could  be  no  other  than  trusts ; 
md  therefore  the  equity  or  trust  itse^,  in  cases  of  at- 
tainder of  treason,  seems  forfeited  by  the  statute,  though 
possibly  the  land  itself  be  mt  in  the  king  (c).** 

Equities  of  redemption  appear  to  be  forfeitable  fan 
attainder  of  treason  under  the  33  H.  8  (^ ;  for  the  statute 
has  re-enumerated  conditions,  and  the  interest  of  the 
mortgagor  is  a  condition  which,  though  broken  at  law, 
is  saved  whole  to  him  in  a  court  of  equity. 

A  trust  in  favour  of  an  alien  is  forfeitable  to  the 
Crown  without  statute,  oii  the  principle  of  public  poUcy ; 
for  at  law  an  alien  has  no  capacity  to  purchase  lands,  lest 
the  realm  should  be  impoverished,  if  the  revenues  might 
be  transported  into  foreign  countries,  and  put  in  sub- 

{e)lKAUorney*G€i^eralv.Swnd9  Fireeman  (p.  130)^  that  the  estate 

it  was  laid  down,  according  to  Nd-  waa  to  be  executed  ia  the  King  hy 

son's  report  (p.  131),  that  the  estate  a  court  of  equity.    Id,  qu. 
was  executed  in  the  King  by  force  (^0  ^^non,  case,  cited  Reeve  v. 

of  the  statute;  but,   according   to  Attomey-Generalf  2  Atk.  22S. 
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jection  under  a  foreign  prince  (e)  ;  and  if  an  alien  were 
allowed  to  receive  the  rents  and  profits  of  lands  in  equity, 
the  mischief  would  be  the  same.  However^  the  legal 
estate  is  not  forfeited^  but  the  King  must  prosecute  his 
right  by  subpoena  (J').  This  he  may  do  either  in  the 
Court  of  Chancery  or  Exchequer  (g*) ;  and  of  course 
without  any  office  found  or  inquisition  taken  (h). 

Trusts  of  chattels,  whether  real  or  personal,  were 
always  deemed  subject  to  forfeiture  (t) ;  and  if  a  term 
be  in  trust  for  the  zt^e  of  the  felon,  but  not  for  her 
separate  use,  it  neems  the  trust  shall  be  affected  by  the 
forfeiture  of  the  husband  (k).  But  in  these  cases  the  for- 
feiture reaches  not  to  the  chattel  itself,  but  merely  en- 
titles the  King  to  sue  a  subpoena  in  equity  (/). 

IK.  Of  Escheat. 

A  trust  in  fee  of  lands  is  not  subject  to  escheat  (m). 
This  was  determined  in  the  great  case  of  Burgess  v. 
Wheate  (n),  before  Lord  Northington,  assisted  by  Lord 


(e)  See  Holland's  easef  Styl.  81 ; 
ColUngtoood  v.  Paces  O.  Bridg.  43 1  • 

(^f)  Attorney  ^General  v.  Sands^ 
Hard.  495,  per  Lord  Hale. 

(g)  Burgess  v.  Wheate,  1  Ed. 
189,  fer  Sir  T.  Clailce. 

(ft)  S.  C,  lb.  i$1f  per  euniem. 

(t)  JVikes*s  ease^  Laae,  54, 
agreed;  King  ▼•  Daccombe,  Cr. 
Jam.  512;  Jenk.  190,  case  92; 
AUomey-'General  v.  Sands,  Hard. 
i05;  Pawlett  v.  Attomeg-Oene- 
ral,  Hard.  467,  per  Lord  Hale; 
Sir  /•  Dachas  case,  cited  Holland's 
case,  Al.  16. 

(*)  Wikes*s  case,  Lane,  54,  per 


Barens  Saig  and  All^am. 

<Z)  Holland's  ease,  Al.  14  ;  Sir 
J,  Dack's  case^  as  cited  by  Rolle,  J. 
Id.  1 6 ;  Attorney-  General  v.  Sands, 
Hmrd.  495,  per  Lord  Hale. 

(m)  Attomey^Generaly*  Sands, 
Hard.  488;  and  see  1  Harg.  Jurid. 
Exerc.  383. 

(n)  1  Ed.  176;  5.  C.  IW.  Black. 
123.  There  has  been  no  decision 
upon  the  point  since ;  but  see  se- 
veral cases  bearing  upon  the  sub- 
ject collected  by  Lord  Henley  at 
the  end  of  Burgess  v.  Wheate,  \  Ed. 
259  ;  and  see  Henchman  v.  Attor^ 
ney "General,  2  S.  &  S.  498. 
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Mansfield  and  Sir  T.  Clarke.  The  arguments  of  thege 
eminent  judges^  too  long  for  insertion  in  this  place,  are 
replete  with  learning,  and  will  amply  repay  a  very  careful 
perusal :  it  must  be  mentioned,  however,  that  Sir  T. 
Clarke  and  Lord  Mansfield,  while  they  pursued  diflferent 
lines  of  reasoning,  carried  their  principles  to  too  gteat  an 
ex<;eis;sl  Sir  Thomas  Clarke  contended  that  trusts  iniist  f>e 
goVeilied  t^trictly  by  uses,  and  therefore,  as  no  escheat  in 
equity  was' of  a  use,  there  could  be  none  of  a  trust:  But 
this  poisition  is  too  large ;  for  trusts  do'  not  fdllow*'  abso- 
lutely the*  law  of  uses ;  for  tihen  tio  eurtesy  wofdd  b6  of  a 
trust,  the  judgment  creditor  would'  tiave'nd'Iietl,  anid 
eqatitabie  interests  would  not  be  tasttH.  librd  Masnifield, 
on  the  other  hand,  advanced  the  doctrine,  tiiat  as  lands 
escheat  at  law,  so  trusts  nmst  escheat  in  equity ;  that 
trusts,  since  the  statute  of  H.  8,  are  not'  regulated  by 
uses,  but  the  maxim  is,  ♦  Equity  follows  law/^i-'  ITie 
trust  is  the  estate/  But  to  this  it  unist  be  answered, 
that  a  trust  has  always  been  recognised  as  a  thing 
8ui  generis,  not  as  identical  with  the  legal  fee :  it  Unds 
not,  f6r  instance,  a  purchaser  for  valuable  consideration 
without  tioitce.  The  intern^diite  oprinioAs  of  Lord 
Northington  must  be  regarded  as  those  most  in  accord- 
ance with  the  general  system :  trusts,  he  thought,  were 
to  be  iadministered  on  the  footing  of  uses ;  but  not,  as 
Sir  Thbmais  Clarke  maintained,  to  the  exclusion  of  the 
imprOT^tnt^nts  adopted  subsequently  to  the  statute  of 
H.  8:  he  agreed  with  Lord  Mansfield,  that  trusts  imitated 
the*  legal  possession ;  but  he  added  the  qualification,  as 
between  the  privies  to  Ike  trust  only,  and  not  as  respected 
strangers.  "  Equity,"  he  said,  "  follows  the  law  ;  and,  as 
betrteeti  the  cestui  que  trust  and  those  claiming  by,  from, 
and  under  him^  it  is  equity  that  he  should  be  considered 
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as  formally  possessed  of  that  estate  of  which  he  is  and 
appears  substantial  owner.  It  is  true  this  Court  has 
considered  trusts^  as  between  the  trustee,  cestui  que 
TRusTj  and  those  claiming  under  them,  as  imitating  the 
possession ;  but  it  would  be  a  bold  stride,  and,  in  my 
opinion,  a  dangerous  conclusion,  to  say,  therefore,  this 
Court  has  considered  the  creation  of  a  trust  as  a  mere 
nullity,  and  the  estate  in  all  respects  the  same,  as  if  it 
still  continued  in  the  seisin  of  the  creator  of  the  trust  or 
the  person  entitled  to  it.  My  objection  to  the  claim  of 
the  lord  is,  that  it  is  for  the  execution  of  a  trust  that 
does  not  exist.  Where  there  is  a  trust,  it  should  be  con- 
sidered in  this  Court  as  the  real  estate  between  the  cestui 
que  trust,  and  the  trustee,  and  all  claiming  by  or  under 
them;  and  the  trustee  should  take  no  beneficial  interest 
that  the  cestui  que  trust  can  enjoy ;  but,  for  my  own 
part,  I  know  no  instance  where  this  Court  ever  permitted 
the  creation  of  a  trust  to  effect  the  right  of  a  third  (o)." 

X.  The  descent  of  the  trust. 

A  trust  is  governed  by  the  same  rules  of  descent,  as 
the  legal  estate  is  on  which  the  trust  is  ingrafted,  and  that 
whether  the  legal  estate  descends  according  to  the  course 
of  common  law,  or  is  subject  to  a  lex  loci.  If  one 
seised  of  lands  ex  parte  matemd  convey  to  a  person 
upon  trust,  and  no  trust  is  expressed,  the  resulting  in- 
terest is  part  of  the  original  estate,  and  will  descend  in 
the  maternal  line ;  and,  failing  the  heirs  on  the  part  of 
the  mother,  will  rather  absolutely  determine,  than  pass 
into  the  paternal  line(/?).      If  the  land  be  subject  to 


(o)  1  Ed.  250.  177,  see  186,  216,  256;  Langley 

(p)   Burgess  v.  WheaUt  1  ^d*      ▼•  Sneyd^  1  Sim.  &  Stu.  45. 
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gavelkind^  borough  English^  or  other  cuBtom^  the  equitr 
able  interest  will  follow  the  same  course  of  inherituice  (g). 
And  the  analogy  to  law  is  so  strictly  preserved,  that  if 
the  last  cestui  que  trust  had  no  seisin  of  the  equitable 
estate  corresponding  to  possessio  fratris  at  law,  the  tnist 
will  descend  to  the  brother  of  the  half  blood,  not  to  the 
sister  of  the  whole  blood  (r).  But,  by  the  late  Act,  the 
half  blood  is  now  capable  of  inheriting  estates,  whether 
legal  or  equitable  (s). 

XL  Of  assets. 

The  trust  of  a  chattel  was  always  accounted  assets  in 
equity  (t) ;  but  whether  the  trust  of  a  freehold  should  be 
assets  in  the  hands  of  the  heir  for  payment  of  debts  by 
specialty  was  for  a  long  time  vexata  qucestio.  On  the 
one  hand  it  was  argued,  the  trust  ought  to  follow  the 
use,  and  the  use  was  not  liable  to  a  bond  creditor;  on 
the  other  hand  it  was  said,  the  trust  since  the  Statute  of 
Uses  had  been  conducted  by  the  courts  on  more  liberal 
principles,  and,  as  the  legal  fee  was  available  to  the  dis- 
charge of  specialty  debts  at  law,  a  court  of  equity  ought 
to  adopt  the  same  rule  in  the  administration  of  trusts. 

It  was  determined  by  Lord  Hale*  Chief  Justice  Hyde, 
and  Justice  Windham,  in  the  case  of  Bennet  v.  Box, 
that  a  trust  in  fee  should  not  be  assets  {u) ;  and  Lord 
Keeper  Bridgman  afterwards  felt  himself  bound  by  the 

{q)  Fawcet  v.  Lawther,  2  Yes.  cited  Casbome  v.  Scarfe,  1  Atk. 

304,  per  Lord  Hardwicke;  Bankf  604. 

T.  Sutton,  2  P.  W.  713,  per  Sir  (*)  3  &  4  W.  4,  c.  106,  s.  9. 

J.  Jekyll ;    Jones  v.  Reasbie,  22  (l)  Attomey-General  r,  Sands^ 

Yin.  Ab.  185,  pU  7.  Freem.   131;    Barthrop  v.  West^ 

(r)  Banks  v.  SuUon,  2  P.  W.  2  Ch.  Re.  62;  Duke  of  Norfolk's 

713,  per  Sir  J.  Jekyll;  Cowper  v.  case,  3  Ch.  Ca.  10. 

Earl  Cowper,  \h,^Z^, per eundem;  (u)  1  Ch.  Ca.  12. 
Co.  Lit.  14,  b. ;  and  see  the  cases 
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authority  of  this  decision  in  respect  of  a  trust  (x),  though 
he  doubted  somewhat  as  to  an  equity  of  redemption  (y)  ; 
and  so  the  law  was  laid  down  by  Lord  Hale  in  Attorney- 
General  v.  Sands  (z).  The  question  was  renewed  before 
Lord  Nottingham  in  the  case  of  Grey  v.  Colvile  (a)  .• — 
John  Colvile  gave  a  bond  to  Lady  Grey  for  1500/.,  and 
died  intestate.  The  obligor  in  his  lifetime  had  pur- 
chased lands  in  the  names  of  himself  and  Wise^  to  hold  to 
them  for  their  lives,  remainder  to  Sir  John  and  his  heirs, 
and  other  lands  in  the  names  of  Morris  and  Saunders  in 
trust  for  Sir  John  in  fee.  Lady  Grey  brought  an  action 
at  law  against  the  heir,  who  (the  case  occurring  prior  to 
the  Statute  of  Frauds)  pleaded  riens  per  descent  in  prce- 
senti,  but  only  the  reversion  of  the  lands  expectant  on 
the  decease  of  Wise.  Lady  Grey  then  filed  a  bill  in 
Chaneery  to  have  the  trust  estates  declared  assets  in 
equity,  and  Lord  Nottingham,  acting  on  the  broad  rule 
of  analogy  to  law,  decreed  the  debt  to  be  paid. 

The  case  was  afterwards  reheard  before  Lord  Guild- 
ford, and  is  reported  by  Vernon  under  the  title  of  Creed 
V.  C&vile  (6).  The  plaintiff  argued  that  Bennet  y.  Box 
wa»  a  precedent  of  tiie  Judges*  making,  who  were  for  re- 


(x)  Pratt  y.  Colt,  1  Ch.Ca.l28; 
S.  C.  Preem.  189. 

(y)  Trevor  v.  Arryor,  1  Ch. 
Ca.  148. 

(a)  Hard.  490;  S.  C.  Freem. 
131;  S.  C.  Nels.  134. 

(a)  2  Ch.  Re.  143.  This  case 
has  been  the  most  nnfortunately 
reported  of  any  perhaps  in  the 
books.  In  page  143,  for  **  the  de- 
fendant's wife,"  read  '*  the  defen- 
fendant  Wise  ;**  and  a  few  lines 
after,  for  "wife,"  read   "Wise." 


In  page  144,  for  "  Colvile  and  his 
wife,"  read  "Colvile  and  Wise;" 
for  **t)f  one  lease/' read  "of  one 
Leke,'*and  correct  the  passage  thus, 
"  The  said  Josia  also  insist,  that 
the  premises  are  incumbered  by  a 
former  judgment  of  one  Lake  for 
800/.,  and  that  the  plaintiff 's  credi- 
tors, and  other  the  creditora,  &c., 
insist  they  are  creditors,"  &c.  In 
page  145,  for  "  the  defendant's 
wife."  read  "  the  defendant  Wise." 
(6)  1  Vem.  172. 
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straining  the  Court  of  Chancery  to  the  strict  rules  of 
law ;  that  the  trust  of  a  term  was  assets,  and  why  not 
the  trust  of  a  fee  simple?  an  equity  of  redemption  was 
assets,  and  why  not  a  trust  7    But  Lord  Guildford  said, 
''  I  know  the  case  of  Box  v.  Bennet  has  had  hard  words 
given  it,  and  been  much  railed  at,  but  the  decree  in  that 
cause  was  made  upon  great  advice,  and  I  do  not  know 
how  I  could  be  better  advised  now."     And  he  said, 
''  There  was  a  difference  between  the  case  of  an  heir  and 
the  case  of  an  executor,  and  therefore  the  trust  of  a 
term  and  the  trust  of  an  inheritance  were  not  the  same 
in  this  point ;  for  whatever  money  came  to  the  hands  of 
an  executor,  either  by  sale  of  the  term,  or  if  money  was 
decreed  to  him  in  a  court  of  equity,  would  be  assets ; 
but  if  an  heir  before  action  brought  sold  and  aliened 
the  assets,  the  money  was  not  liable  in  his  hands  (c),  un- 
less the  sale  were  with  fraud  and  collusion ;  as,  if  an  heir 
sold  and  bought  again,  there  the  new-purchased  lands 
would  be  assets.     And  as  to  an  equity  of  redemption,  if 
a  man  had  a  mortgage  and  a  bond,  before  the  mortgage 
should  be  redeemed  by  the  heir  the  bond  ought  to  be 
satisfied,  but  he  did  not  know  that  an  equity  of  redemp- 
tion should  be  assets  in  equity  to  aU  creditors***    And 
his  Lordship  said,  he  "  should  be  much  governed  by  the 
case  of  Bennet  v.  Box,  unless  they  could  shew  that  the 
latter  precedents  had  been  otherwise,"  and  directed  them 
to  attend  him  with  precedents  towards  the  latter  end  of 
the  term.     The  cause  was  brought  on  again  the  Decem- 
ber following,  and  the  Court  ordered  that  the  parties 
should  attend  the  two  Chief  Justices  and  the  Lord  Chief 
Baron,  who  were  desired  to  certify  their  opinion  on  the 

(e)  Since  made  liable  by  3  W.  Sr  M.  c.  14. 
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question  (d).  In  Michaelmas  term  the  next  year^  upon 
the  motion  of  thedefendants^  it  was  ordered,  that,  unless 
plaintiifei .  the  •  creditors,  pro(?&red  the  certificate  of  the 
Lord  Chief  Jti^ites'  itnd  Lord  Chief  Baron's  opinion  by 
the  first- day  ^  the  ne)ct  terhi,  the  bill  should  b^  dismissed 
rtithoiU further  mtftion{e).  No  further  proc(sbdings  appear 
in  thti  cause;  aftd,  therefore,  it  must  be  concluded  Lord 
Nottinghafaifi^  decision  was  reversed  (/). 

Thn^stuodf^tiie.  law  before  the  Statute  of  FrAuds  {g). 
Byt*h^safltbd3ctiiMrt  of  that  Act  it  Was  declared,  thftt  '♦ff 
any.'  i^eMi  Jfue  *^r?«r^  ^-should  die,  leaving  a  trust  in^fee^ 
simfA^^d  deibterid  to  hiar  heir,  then  and  in  every  such  ease 
suc^  tT«»tish6uM  W  deemed  and  taken,  and  v^aii  thereby 
declared  t^  bey-adset^'by  descent,  and  the  heir  shduldbe 
liable  to  And  dhargeabk  ^ith  the  obligation  of  hii^  ance^-- 
tor  for  and  by  reason  of  sndh  assets,  as  fully  and  amply 
as  he  iiii^t^  or  ought  to  have  been,  if  the  estate  in  law 
h^d  dedeendisd  to  him  in  possession,  in  like  manner  as 
the  trust?  defended /' 

This- > enactment  must  be  taken  to  embrace  simple 
trusts  only,  and  not  complicated  trusts  (A),  or  equities  of 
redemption  (i).  We  have  still  therefore  to  ask,  whether- 
such  interests  as  are  without  the  statute  may  not,  upon 
the  general  principles  of  equity,  be  treated  as  assets*  by 
analogy  to  law. 

(d)  R.  L.  1683,  A,  fol.  166.  strued  not  to  include  a  compticated 

{e)  R.  L.  1684,  A,  fol.  210.  trust,  and  therefore  it  is  presamed 

(/)(Bi(t  sea  Ooffe  y.  Whalky,  1  the  latter  part  of  the  clause  cannot 

Vem.282.  be  differently  interpreted. 

(^)  29  Car.  2,  c.  3.  (i)  Plunket  v.  Penson,  2  Atk. 

(A)  The  former  part  of  the  clause,  293,  per  Lord  Hard wicke;  Saw- 

which  enables  the  sheriff  to  take  a  let/   v.  Gower,   2  Vern.    61,  per 

trust  in  execution,  has  been  con-  Lord  Jeffries. 

00 
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In  Plucknet  y.  Kirk  {k)  it  was  expressly  decided  by  Lord 
Jeffries, that  an  equity  of  redemption  of  a  mortgage  in  fee 
should  be  assets  in  equity  to  the  pajrment  of  bond  debts, 
and  so  it  was  held  in  an  anonymous  case  reported  by  Free* 
man  (/) ;  and  the  same  law  was  recognized  in  Acton  v. 
Peirce  by  Lord  Keeper  Wright  (m),  and  was  admitted 
by  Lord  Hardwicke  without  observation  in  Plunket  v. 
Penson  (»). 

The  doctrine  established  by  these  authorities  with  re- 
spect to  equities  of  redemption  is  directly  at  variance 
with  the  decision  in  Gfrey  v.  Colvile,  relating  to  trusts. 
But  the  maxim  is  generally  admitted,  that,  as  between 
the  trustee  and  cestui  que  trust  and  all  claiming  by  or 
under  them,  the  equitable  ought  to  imitate  the  legal 
estate,  and  therefore,  upon  principle,  the  rule  that  governs 
equities  of  redemption  ought  equally  to  be  applied  to 
every  other  equitable  interest.  It  would  be  a  strong 
position  to  advance,  that  a  trust  is  not  assets   unless 


(k)  1  Vem.  41 1 ;  and  see  Lord  Jef- 
ries*s  opinion  in  Sawley  v.  Gower,  2 
Vem.  6 1 .  Plucknet  y.Kirk,  as  stated 
in  Reg.  Lib.,  was  this : — Kirk,  seis- 
ed of  an  estate  in  fee,  mortgaged 
it  to  Sutton  in  fee  for  securing 
1,3002.  and  interest,  and  afterwards 
confessed  a  judgment  to  Plucknetfor 
securing  a  loan,  and  two  judgments 
to  Rogers  for  securing  other  loans, 
and  became  indebted  to  Wood  and 
Dakins  by  bond.  The  two  judg- 
ment creditors  joined  with  the  two 
bond  creditors  and  others  who  were 
simple-contract  creditors  in  filing  a 
bill,  by  which  they  prayed  that,  in 
default    of    personal   assets,    they 


might  redeem  the  mortgage,  and 
Lord  Jeffries  decreed  that  the  plain- 
tiffs, the  judgment  and  bond  credi- 
tors, might  redeem,  and  as  to  the 
plaintiffs,  the  simple-contract  cre- 
ditors, his  Lordship  said,  "  he 
would  advise  with  the  Lords  and 
the  Judges  thereon,  and  after  he 
had  so  advised  would  give  such  di- 
rections touching  the  said  debts, 
whether  they  should  be  let  into  the 
redemption  of  the  premises,  as 
should  be  agreeable  to  equity." 
1686,  B,  fol.  181,  844. 

(0  P.  115. 

(to)  2  Vem.  480. 

(fi)  2  Atk.  290. 
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the  debtor  had  merely  a  plain  and  simple  trust;  but 
such  would  be  the  result^  were  trusts  only  liable  as  assets 
by  virtue  of  the  Statute  of  Frauds. 

The  question,  as  regards  debtors  dying  since  the 
29th  of  August,  1833,  has  now  been  rendered  nugatory 
by  the  3  &  4  W.  4,  c.  104,  which  enacts,  that  all  a  per- 
son's *'  estate  or  interest  (which  must  include  a  trust)  in 
lands,  tenements,  or  hereditaments,  corporeal  or  incor- 
poreal, or  other  real  estate,  whether  freehold,  custom- 
aryhold,  or  copyhold,"  shall  be  assets  for  the  payment  of 
debts  as  well  on  simple  contract  as  on  specialty. 

There  remains  to  be  considered  the  question,  whether 
a  trust  shall  be  administered  as  legal,  or  equitable  assets ; 
and  upon  this  subject  we  shall  first  advert  to  the  case  of 
trusts  of  chattel  interests,  that  is,  to  equitable  assets  in 
the  hands  of  the  executor. 

It  may  be  remarked  in  limine^  that  if  an  executor  re- 
cover money  in  that  character  upon  a  trust  or  other 
equitable  right,  the  proceeds,  when  actually  come  to  his 
hands,  will  be  legal  assets,  even  in  a  court  of  law  (o)  :  is 
it  not,  then,  an  inconsistency  to  say,  that,  if  the  property 
has  been  reduced  into  possession,  a  court  of  equity  shall 
administer  it  as  legal  assets,  but  if  it  be  still  outstanding, 
it  shall  be  administered  as  equitable  assets  ?  Upon  what 
principle  can  the  Court  vary  the  rights  of  parties  from 
an  accidental  circumstance  arising  out  of  the  conduct  of 
the  executor  ? 

In  Morgan  v.  Sherrard  (p)  a  person  had  mortgaged  a 
term  of  years,  and  afterwards  acknowledged  a  statute  to 


(o)  Hawkins  v.  Lawse,  1  Leon.  Wraymafif cited  lb.;  S,C.  reported 

155,  per  Periara,  J.;   Anon,  case.  Mo.  868, 

1   Roll.   Rep.   56;    Harwood  v.  (jp)  1  Vern.  293. 

o  o  2 
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Lord  Sherrard^  and  then  confessed  a  judgment  to  Morgan. 
The  latter  filed  his  bill  against  the  executor  to  have  the 
equity  of  redemption  made  legal  assets  (a  judgment  at 
law  taking  precedence  of  a  statute) »  and  so  Lord  Guildford 
decreed  it. 

Wilson  V.  Fielding  (jq)  not  only  confirms  this  decision, 
but  sets  the  principle  in  a  clear  light.  An  executor  had 
exhausted  the  personal  assets  by  part  payment  of  a  debt 
secured  by  a  mortgage  and  the  testator's  bond^  and  the 
simple-contract  creditors  filed  a  bill  against  the  heir  to  ob- 
lige him  to  refund  what  had  been  discharged  of  the  mort- 
gage debt  out  of  the  personal  estate.  The  heir  was  decreed 
to  make  good  the  money,  and  the  dispute  was,  whether  the 
fund,  which  was  called  equitable  assets  because  it  could 
only  be  recovered  in  a  court  of  equity,  should  be  distri- 
buted among  the  creditors  pari  passu,  or,  one  of  the  cre- 
ditors having  obtained  a  judgment  against  the  executor, 
should  be  administered  according  to  the  legal  priority. 
Lord  Macclesfield  said,  ''  The  doctrine  that  seems  to  be 
laid  down  by  the  counsel  for  the  simple-contract  creditors, 
that  there  is  this  standing  difference  between  assets  in  law 
and  assets  in  equity,  that,  though  the  former  shall  go  ac- 
cording to  the  course  of  administration  prescribed  by  law, 
yet  the  latter  shall,  without  any  regard  to  this,  go  among 
the  creditors  equally  however  different  the  nature  of  their 
debts,  is  a  doctrine  without  any  reason  or  foundation,  and 
would  establish  a  rule  in  equity  directly  contrary  tothe  known 
rules  of  law  as  to  the  crder  in  which  debts  are  to  be  paid. 
Indeed,  as  to  the  case  put  of  land  devised  by  a  testator 
to  be  sold  for  the  payment  of  his  debts,  it  is  so,  and  this 
Court  does  always  decree  the  profits  arising  from  the  sale 

(q)  10  Mod.  426;  S.  C.  2  Vera.  763, 
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equally  among  all  the  creditors ;  but  then  this  land  may 
be  considered  as  a  gift  of  the  testator  among  all  his  ere- 
ditors,  and  as  the  testator,  the  donor,  has  not  thought  Jit  to 
make  any  distinction  between  his  creditors,  so  this  Court, 
which  is  in  nature  of  a  trustee  for  the  testator,  will  make 
none  either.  But,  generally  speaking,  there  is  no  difference 
between  assets  in  law  and  assets  in  equity,  but  both  must 
be  distributed  by  the  executor  in  a  course  of  administra- 
tion*' 

The  next  case  is  that  of  the  creditors  of  Sir  Charles 
Cox  (r),  in  which  the  property  in  question  was  the 
equity  of  redemption  of  a  term.  Sir  J.  Jekyll  was 
of  opinion  it  should  be  equitable  assets^  "  it  being,"  he 
said,  "  precarious  and  doubtful  whether  the  mortgage 
would  prove  worth  redeeming,  and  all  debts  being  in  a 
conscientious  regard  equal,  and  equality  the  highest 
equity ;"  but  at  the  same  time  it  was  resolved  by  the 
Court,  that  where  a  bond  was  due  to  A.,  but  taken  in  the 
name  of  B.,  and  A.  died,  that  should  be  paid  in  a  course 
of  administration,  for  in  such  a  case  there  could  hardly 
be  any  dispute  touching  the  quantum  of  the  debt,  seeing 
the  principal,  interest,  and  also  the  costs,  must  be  paid  to 
the  obligee  in  the  bond  ;  whereas,  in  the  other  case,  the 
costs  must  be  paid  by  the  party  coming  to  redeem :  for 
the  same  reason,  if  a  term  of  years  were  taken  in  the 
name  of  B.  in  trust  for  A.,  this  on  the  death  of  A.  would 
be  legal  assets,  for  here  the  right  to  the  thing  was  plain ; 
and  if  the  trustee  contested  it,  he  must  prima  facie  do  it 
on  the  peril  of  paying  costs. 

Hartwell  v.  Chitters  (5),  before  Lord  Hardwicke,  was 

(r)  3  P.  W.  341.  IVUlisy  1  Barn.  &  Cres.  372. 

(.»)  Ainb.  308  ;  and  see   Clay  v. 
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also  the  case  of  the  equity  of  redemption  of  a  term, 
and  (the  point  apparently  not  undergoing  much  dis- 
cussion) was  determined  in  conformity  with  Sir  J.  Jekyll's 
decision. 

Mr.  Cox,  in  his  note  to  Peere  Williams,  disapproves  of 
the  doctrine  held  by  Sir  Joseph  Jekyll,  that  an  equity  of 
redemption  should  be  accounted  equitable  assets;  and 
observes,  that,  upon  looking  into  the  Master's  report 
made  in  pursuance  of  the  decree  in  Cox*s  case,  it  ap- 
peared the  only  two  creditors  were  in  equal  degree,  and 
the  Master  therefore  declined  to  distinguish  which  were 
legal  and  which  were  equitable  assets,  so  that  the  point 
in  question  was  not  in  fact  determined ;  and  he  adds,  that 
Hartwell  v.  Chitters  rested  entirely  on  the  authority  of 
Sir  Charles  Coa^s  case.  At  all  events  it  must  be  re- 
marked, that  Sir  Joseph  Jekyll  expressly  approved  the 
doctrine,  that  a  plain  trust  should  be  legal  assets,  though 
he  followed  his  bent  of  taking  subtle  and  refined  distinc- 
tions, by  holding  that  a  doubtful  and  precarious  equity 
should  be  administered  as  equitable  assets.  A  precarious 
trust  would  now,  it  is  submitted,  be  governed  by  the 
same  rules  as  a  plain  trust ;  and  therefore  his  Honor's 
distinction  must  be  considered  as  overruled  (/). 

A  trust  in  fee  stands  in  a  very  different  light  from  the 
trust  of  a  chattel  in  the  hands  of  the  executor.  As  re- 
gards the  inheritance,  it  is  only  in  respect  of  creditors 
by  specialty  in  which  the  heirs  are  bound,  that  the  ques- 
tion of  legal  or  equitable  assets  can  in  fact  arise,  for 
specialties  in  which  the  heirs  are  not  bound,  and  simple- 
contract  debts,  are  not  payable  out  of  real  estate  (u),  and 

(0  See  Sharps  v.  Earl  of  Scar-  late  statute  3  &  4  Will.  4,  c.  104, 
boroughf  4  Ves.  541.  which  will  be  noticed  presently, 

(u)  That  is,  independently  of  the 
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statutes  and  judgments  are  liens  upon  the  equitable  fee, 
and  are  payable  not  as  debts,  but  as  incumbrances.  In 
respect  then  of  specialties  in  which  the  heirs  are  bound,  a 
plain  and  simple  trust  is  made  assets  in  a  court  of  law  by 
the  Statute  of  Frauds,  and  therefore  is  legal  assets  in 
equity  (x) ;  but  complicated  trusts,  and  equities  of  re- 
demption, are  not  touched  by  the  statute  ;  and  it  would 
seem,  upon  principle,  that  as  equity  subjects  the  trust  to 
specialty  creditors  by  analogy  only  to  law,  the  Court 
ought,  by  observing  the  analogy  throughout,  to  adopt 
the  legal  course  of  administration. 

Lord  Nottingham,  than  whom  no  Chancellor  had  a  more 
just  conception  of  the  true  nature  of  trusts,  determined 
to  this  effect  in  the  case  of  Grey  v.  Colvile  (y)'.  The  bond- 
creditors  had,  since  the  ancestor's  decease,  entered  up 
judgments  against  the  heir  ;  and  Lord  Nottingham,  fol- 
lowing the  analogy  of  law,  decided  that  the  creditors 
should  be  paid  according  to  the  priority  of  their  judg- 
ments. 

In  Plunket  v.  Penson  {z)  a  testator,  seised  of  the  equity 
of  redemption  of  a  trust  estate  in  fee,  devised  it  to  his  son, 
who  was  also  his  heir,  subject  to  the  testator's  debts  and 
some  annuities  and  legacies,  and  died  indebted  by  bond  and 
simple  contract.  The  point  at  issue  was,  whether  both 
species  of  creditors  should  be  paid  pari  passu,  or  the  legal 
priority  should  be  observed.  The  case  oiMassam  v.  Harding 
was  cited  by  counsel ;  and  it  was  said  that  Lord  Chief  Baron 
Comyns  had  there  taken  the  distinction,  that,  if  it  was  a 
mortgage  for  years,  then  the  equity  of  redemption  would 

(or)  Plunket  v.  Penson^   2  Atk.  was  overruled  by  Lord  Guildford, 

293,  per  Lord  Hardwicke  ;  King  1    Veru.    172,   but  no  fault  was 

V.  BoUett,  2  Vern.  248.  found  with  the  order  of  payment. 

(y)  2  Ch,  Re.  143.— The  case  (z)  2  Atk.  290. 
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be  legal  assets,  because  tbe  whole  interest  was  not  gone 
from  the  mortgagor,  the  reversion  in  fee  being  left  in  him ; 
otherwise  where  it  was  a  mortgage  in  fee  (a)  ;  and  Lord 
Hardwicke  said,  he  thought  the  distinction  was  right; 
and  in  the  principal  case  his  Lordship  said, ''  I  agree  that 
if  a  mere  trust  estate  descends  upon  an  heir  at  law  it  will 
be  considered  as  legal,  and  not  as  equitable  assets ;  and 
this  is  founded  upon  the  third  clause  of  the  statute  (6), 
which  gives  a  specialty  creditor  his  remedy  at  law  by  an 
action  of  debt  against  the  heir  of  the  obligor  ;  but  it  has 
not  made  a  mortgage  in  fee  of  a  trust  estate  subject  to 
the  same  thing  ;  for  if  the  specialty  creditor  should  bring 
an  action  against  the  heir  of  the  mortgagor,  he  might 
plead  riens  per  descent.  Therefore,  if  the  plaintiff  be 
under  the  necessity  of  coming  here,  this  Court  will  act 
according  to  its  known  rule  of  doing  equal  justice  to  all 
creditors  without  any  distinction  as  to  priority."  But 
whatever  force  may  be  attributed  to  these  observations, 
it  certainly  was  not  decided  by  this  case,  that  an  equity 
of  redemption  in  fee  should  be  administered  as  equitable 
assets.  Had  the  ancestor  been  seised  of  the  legal  fee. 
Lord  Hardwicke  held,  that,  as  the  legal  descent  would 
not  have  been  broken  by  the  equitable  charge,  the 
bond  creditor  might  at  law  have  recovered  his  debt  against 
the  heir ;  and  thus,  having  a  claim  dehors  the  will,  would 
have  been  preferred  to  the  simple-contract  creditors,  who 
had  only  a  title  under  the  will.  But  the  ancestor  was 
seised,  not  of  the  legal  {ee,\}\xt  of  an  equity  of  redemption; 
and  against  the  heir  of  such  an  interest  the  bond  credi* 

(a)  This  does  not  appear  in  the  3  W.  &  M.  c.  14.     But  qucere,  if 

short  note  of  the   case  in  Bunb.  the  10th  section  of  the  Statute  of 

339.  Frauds,  29  Car.  2,  c.  3,  was  not 

{h)  Viz.  of  Fraudulent  Devises,  meant. 


CH.  XXV,]]  CESTUI  QUE  TRUST's  ESTATE.  569 

tor  had  no  action  at  law^  but  only  a  remedy  in  Chancery. 
Now  the  equitable  right  was  to  be  made  strictly  analo- 
gous to  the  legal  right ;  and  as  at  law  the  bond  creditor 
could  only  have  sued  the  heirt  and  not  the  devisee  for 
pajnment  of  debts,  the  question  for  consideration  was, 
whether  the  equitable  interest  had  descended  or  been 
devised.  I'he  testator  by  charging  the  land  with  his 
debts  had  certainly  not  broken  the  descent  as  to  the  sur- 
plus interest  that  might  come  to  the  heir ;  but,  as  the 
debts  exceeded  the  value  of  the  estate,  he  had  disposed 
of  the  whole  beneficial  interest,  and  the  bond  creditor 
could  have  no  remedy  against  the  heir,  for  there  was 
riens  per  descent :  he  could  only  come  into  equity  with 
the  other  creditors  under  the  equitable  charge;  and  as  an 
estate  devised  for  payment  of  debts  must  be  administered 
as  equitable  assets,  the  bond  creditor  had  no  claim  to 
priority.  The  decision  viewed  in  this  light  is  perfectly 
consistent  with  principle,  and  is  not  at  variance  with  Lord 
Nottingham's  decree  in  Grey  v.  Colvile. 

In  Sharpe  y.  The  Earl  of  Scarborough{c)  a  testator  died 
seised  of  an  equity  of  redemption  in  fee,  and  the  dispute 
was  between  the  creditors  who  had  obtained  judgments 
in  the  lifetime  of  the  testator,  and  the  simple-contract 
creditors,  who  claimed  under  a  charge  in  the  will.  Lord 
Loughborough  held,  that,  as  the  judgment  creditors  might 
have  redeemed  according  to  their  priorities,  they  had 
liens  upon  the  estate,  and  were  therefore  entitled  to  pre- 
ference. This  was  the  single  point  determined,  though 
the  case  has  often  been  cited  in  support  of  the  doctrine 
just  advocated,  that  an  equity  of  redemption  in  fee  shall 
be  administered  as  legal  assets . 

(c)  4  Ves.  538. 
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Before  concluding  the  subject  under  discussion,  we 
must  advert  to  the  late  statute  for  the  more  effectual 
payment  of  debts  (a). 

The  Act  is  intituled  ''  An  Act  to  render  Freehold  and 
Copyhold  Estates  Assets  for  the  Payment  of  simple  con- 
tract Debts ; "  and  it  is  thereby  declared  that  **  when  any 
person  shall  die  seised  of  or  entitled  to  any  estate  or  in- 
terest in  lands,  tenements,  or  hereditaments,  corporeal  or 
incorporeal,  or  other  real  estate,  whether  freehold,  cus- 
tomaryhold,  or  copyhold,  which  he  shall  not  by  his  last 
will  have  charged  with,  or  devised  subject  to  the  pay- 
ment of  his  debts,  the  same  shall  be  ase^ets  to  be  adminis- 
tered  in  courts  of  equity  for  the  payment  of  the  just  debts 
of  such  persons,  as  well  debts  due  on  simple  contract  as 
on  specialty;  and  that  the  heir  or  heirs  at  law,  cus- 
tomary heir  or  heirs,  devisee  or  devisees  of  such  debtor 
shall  be  liable  to  all  the  same  suits  in  equity  at  the  suit 
of  any  of  the  creditors  of  such  debtor,  whether  creditors 
by  simple  contract  or  by  specialty,  as  the  heir  or  heirs 
at  law,  devisee  or  devisees  of  any  person  or  persons,  who 
died  seised  of  freehold  estates,  was  or  were  before  the 
passing  of  this  act  liable  to  in  respect  of  such  freehold 
estates  at  the  suit  of  creditors  by  specialty  in  which  the 
heirs  were  bound  :  provided  always,  that  in  the  adminis- 
tration of  assets  under  and  by  virtue  of  this  Act  all  cre- 
ditors by  specialty  in  which  the  heirs  are  bound  shall  be 
paid  the  full  amount  of  the  debts  due  to  them  before 
any  of  the  creditors  by  simple  contract,  or  by  specialty 
in  which  the  heirs  are  not  bound,  shall  be  paid  any  part 
of  their  demands." 

((i)  3  &  4  Will.  4,  c.  104. 
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Upon  the  construction  of  this  statute  we  may  suggest 
the  following  questions  : — 

1 .  Do  the  words  "  assets  to  be  administered  in  equity '' 
mean  only  that  the  creditor  shall  have  his  remedy  in 
chancery^  and  not  at  law ;  or  do  they  further  intend  that 
the  estate  shall  be  taken  as  equitable  assets  ?  Semble 
the  latter. 

2.  When  it  is  declared  that ''  ani/  estate  or  interest  in 
lands  shall  be  assets  to  be  administered  in  equity/'  does 
the  Act  convert  chattels  real  and  trusts  of  chattels  real, 
which  before  were  legal  assets,  into  equitable  assets  2 
Semble  not. 

3.  Does  the  Act  alter  the  mode  of  administration  of 
freehold  interests  that  were  assets  before;  as,  if  a  person 

die  seised  of  an  equity  of  redemption,  shall  a  bond  cre- 
ditor who  has  entered  up  judgment  against  the  heir  be 
paid,  as  in  Grey  v.  Colvile,  before  a  bond  creditor  who 
has  not  entered  up  judgment?  The  concluding  direc- 
tion, that  specialties  in  which  the  heirs  are  bound  shall 
be  paid  before  simple  contract  debts,  and  specialties  in 
which  the  heirs  are  not  bound,  was  probably  meant  to 
apply  to  copyholds y  which  before  were  not  assets  to  any 
creditors  ;  and  the  restriction  of  the  proviso  to  *'  the 
administration  of  assets  under  thai  act "  seems  to  imply, 
that,  as  to  interests  which  were  assets  independently  of 
the  Act,  the  course  of  administration  should  not  be 
changed. 
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CHAPTER  XXVL 

RELIEF  OP  THE  CESTUI  QUE  TRUST  AGAINST  THE  FAILURE 

OF  THE  TRUSTEE. 


We  have  now  pointed  out  in  what  the  estate  of  the 
cestui  que  trust  primarily  consists :  we  have  also  ex- 
amined what  are  the  incidents  and  properties  of  it  by 
analogy  to  estates  at  law :  it  follows  next  that  we  speak 
of  certain  collateral  or  subsidiary  rights  by  which  the 
cestui  que  trust  is  supported  in  the  enjoyment  of  his 
equitable  interest  against  the  various  accidents  to  which 
an  estate,  not  direct/  but  transmitted  through  the  in« 
strumentality  of  another,  must  necessarily  be  exposed. 
In  the  present  chapter  we  shall  consider  the  force  of  the 
maxim,  *'  A  trust  shall  not  fail  for  want  of  a  trustee." 

The  rule  is,  that,  wherever  the  intention  of  the  settlor 
can  be  clearly  collected,  and  there  is  no  want  of  consider- 
ation, the  Court  will  follow  the  estate  into  the  hands  of 
the  legal  proprietor,  and  compel  him  to  give  effect  to 
the  trust  by  the  execution  of  the  proper  assurances. 

Thus,  if  a  testator  direct  a  sale  of  his  lands  for  certain 
purposes,  but  omit  to  name  a  person  to  sell,  the  trust 
attaches  upon  the  conscience  of  the  heir,  and  he  is  as 
strictly  bound  to  carry  the  intention  into  effect,  as  if  he 
were  the  trustee  regularly  appointed  (a).    So,  if  lands  be 

(a)  First  clearly  settled  in  Pitt  v.  Pelham,  Freem*  134. 
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devised  {b),  or  a  sum  of  money  be  bequeathed  (c),  to  a 
feme  covert  for  her  sole  and  separate  use^  but  without 
the  interposition  of  a  trustee^  the  property  vests  at  law 
in  the  husband,  but  in  equity  he  holds  upon  trust  for  the 
separate  use  of  the  wife. 

So,  if  the  settlor  do  appoint  a  trustee,  but  the  trustee 
either  dies  in  the  testator's  lifetime  {d),  or  is  incapable 
of  taking  the  estate  {e),  or  otherwise  fails  (/),  the  trust 
is  not  thereby  defeated,  but  fastens  on  the  conscience  of 
the  person  upon  whom  the  legal  estate  has  descended. 
"  I  take  it,"  said  Lord  Chief  Justice  Wilmot,  "  to  be  a 
first  and  fundamental  principle  in  equity,  that  the  trust 
follows  the  legal  estate  wheresoever  it  goes,  except  it  come 
into  the  hands  of  a  purchaser  for  valuable  consideration 
without  notice.  I  never  heard  any  distinction  made,  nor 
has  any  case  been  cited  to  prove,  that  a  trust,  fit  and 
proper  to  be  executed  against  a  trustee,  should  be  suf- 
fered to  fall  to  the  ground,  and  remain  unexecuted  against 
an  heir  at  law,  where  there  was  no  trustee.  The  lapse  of 
the  legal  estate  never  has  the  least  influence  upon  the 
trusts  to  which  it  is  subject.  Trust  estates  do  not  de- 
pend upon  the  legal  estate  for  an  existence.  A  court  of 
equity  considers  devises  of  trusts  as  distinct  substantive 
devises,  standing  on  their  own  basis,  independent  of  the 


(6)  Bennei  v.  Davis,  2  P.  W. 
316;  Major  v.  Lansley,  2  R.  &  M. 
355. 

(c)  /JoW/ev.5«<ficr,Bunb.l87; 
Prichard  v.  Ames,  1  Turn.  &  Russ. 
222;  Parker  v.  Brooke,  9  Ves. 
583;  and  see  Roberts  v.  Spicer, 
5  Mad.  491 ;  Wills  v.  Sayers,  4 
Mad.  409 ;  Rich  v.  Cockell,  9  Yes. 
375.  At  first  there  was  some  doubt : 
Harvey  v.  Harvey^  1  P.  W.  125  ; 


Burton  v.  Pierpoint,  2  P.  W.  78. 

{d)  Moggridge  v.  ThackweU,  3 
B.  C.  C.  528,  per  Lord  Thurlow ; 
Attorney  '  G  eneralY.  Downing  y  Arab. 
552,  admitted. 

(e)  Sonley  v.  Clockmakers*  Com- 
pany,  1  B.  C.  C.  81 ;  Anon,  case, 
2  Vent.  349. 

(/)  Attorney 'General  v.  Ste^ 
phens,  3  M.  &  K.  347. 
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legal  estate  or  of  one  another ;  and  the  legal  estate  is 
nothing  but  the  shadow,  which  always  follows  the  trust 
estate  in  the  eye  of  a  court  of  equity  (g).** 

We  have  seen  in  a  former  chapter,  that  powers  are 
distributable  into  arbitrary  and  imperative,  and  that 
powers  imperative  do  in  reality  partake  of  the  nature  of 
trusts.  Upon  this  ground  the  Court  protects  a  cestui  que 
trust  from  the  failure  of  the  donee  of  a  power  imperative, 
as  it  would  do  from  the  failure  of  any  other  trustee. 
'*  If,"  said  Lord  Eldon,  "  the  power  be  one  which  it  is 
the  duty  of  the  party  to  execute — ^made  his  duty  by  the 
requisition  of  the  will — ^put  upon  him  as  such  by  the  tes- 
tator, who  has  given  him  an  interest  extensive  enough 
to  enable  him  to  discharge  it,  he  is  a  trustee  for  the  exer- 
cise of  the  power,  and  not  as  having  a  discretion  whether 
he  will  exercise  it  or  not ;  and  the  Court  adopts  the 
principle  as  to  trusts,  and  will  not  permit  his  negligence, 
accident,  or  other  circumstance  to  disappoint  the  in- 
terests of  those  for  whose  benefit  he  is  called  upon  to 
execute  it  (A)."  "  As  to  the  objection,"  said  Lord  Chief 
Justice  Wilmot,  **  that  these  powers  are  personal  to 
the  trustees,  and  by  their  deaths  become  unexecutable, 
they  are  not  powers^  but  trusts,  and  there  is  a  very  essen- 
tial difference  between  them.  Powers  are  never  impera- 
tive— they  leave  the  act  to  be  done  at  the  will  of  the 
party  to  whom  they  are  given.  Trusts  are  always  impe- 
rative, and  are  obligatory  upon  the  conscience  of  the 
party  intrusted.  This  Court  supplies  the  defective  exe- 
cation  of  powers,  but  never  the  non-execution  of  them, 
for  they  are  meant  to  be  optional.  But  the  person  who 
creates  a  trust  means  it  should  at  all  events  be  executed. 
The  individuals  named  as  trustees  are  only  the  nominal 

(^)  Attorney 'General   v.  Lady  {h)  Brown  v.  Higgs,  S  Yen.  574. 

Downing^  Wilm.  21,  22. 
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instruments  to  execute  that  intention,  and  if  they  fail^ 
either  by  death,  or  by  being  under  disability,  or  by  re- 
fusing to  act,  the  constitution  has  provided  a  trustee. 
Where  no  trustees  are  appointed  at  all,  this  Court  as- 
sumes the  office  in  the  first  instance,  and  in  the  event 
which  hath  happened  it  is  the  same  as  if  no  trustees  had 
been  appointed  at  all.  There  is  some  personality  in 
every  choice  of  trustees ;  but  this  personality  is  res  unitis 
cetatis,  and,  if  the  trust  cannot  be  executed  through  the 
medium  which  was  in  the  primary  view  of  the  testator, 
it  must  be  executed  through  the  medium^  which  the  con- 
stitution has  substituted  in  its  place.  A  college  was  to 
be  founded  under  the  eye  of  five  trustees :  that  cannot 
be :  the  death  of  the  trustees  frustrates  that  medium. 
What  then  ?  Must  the  end  be  lost  because  the  means 
are  by  the  act  of  God  become  impossible  ?  Suppose  the 
question  had  been  asked  the  testator, '  If  the  trustees  die 
or  refuse  to  act,  do  you  mean  no  college  at  all,  and  the 
heirs  to  take  the  estate  ?  *  No :  I  trust  them  to  execute 
my  intention :  I  do  not  put  it  into  their  power  whether 
my  intention  shall  ever  take  place  at  all  (2)." 

If  trustees,  then,  have  a  discretion  committed  to  them, 
and  they  either  die  in  the  testator's  lifetime  (A:),  or  de- 
cline the  office  (/ ),  or  disagree  among  themselves  as  to 
the  mode  of  execution  {m),  or  do  not  declare  themselves 
before  their  death  (w),  or  from  any  other  circumstance  (0), 

(i)  Attorney- General    v.  Lady  Finch,  53. 

Douming,  Wilm.  23.  (n)  Hewett  v.   Hetvett,  2   Ed. 

{k)  Attorney 'General  v.  Lady  332;  Flanders  y,  Clark,  1  Ves.  10, 

Downing,  Wilm.  1 ;    S.  C.  Amb.  per  Lord  Hardwicke  ;  Harding  v. 

550;   Attorney- General  v.  Hick-  Cri^n,  1  Atk.  469 ;  Ray  v.  Adams, 

man,  2  £q.  Ca.  Ab.  193.  3  M.  &  K.  243. 

(J)  Doyley  v.  Attorney -General,  (0)    Attorney-General    v,   Ste- 

2  £q.  Ca.  Ab.  194.  phens,  3  M.  &  K.  347. 

(m)  Moseley  v.  Moseley,  Rep.  I. 
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the  exercise  of  the  power  by  the  party  intrusted  with  it 
become  impossible^  the  Court  will  substitute  itself  in  the 
place  of  the  trustees,  and  will  exercise  the  power  by  the 
most  reasonable  rule.  And  the  Court  will  take  up  the 
trusty  whatever  difficulties  or  impracticabilities  may  stand 
in  the  way  (p) ;  for,  as  Lord  Kenyon  laid  down  the  rule 
strongly,  if  the  trust  can  by  any  possibility  be  exercised 
by  the  Court,  the  non-execution  by  the  trustee  shall  not 
prejudice  the  cestuis  que  trust  (9). 

In  what  mode  the  Court  will  execute  the  power  will 
vary  according  to  the  circumstances  of  the  case. 

Where  the  discretion  of  the  trustee  is  to  be  governed 
by  some  rule,  or  to  be  measured  by  a  state  of  facts,  which 
the  Court  can  inquire  into  as  effectually  as  a  private  per- 
son, then  the  Court  can  *'  look  with  the  eyes  of  trustees/' 
and  will  substitute  its  own  judgment  for  that  of  the  in- 
dividual. 

Thus,  in  Hewett  v.  Hewett  (r)  a  power  was  given  to 
the  successive  tenants  for  life  **  to  cut  such  trees  and 
wood  growing  upon  the  premises  as  A.,  B.,  C,  and  D., 
or  the  survivors  or  survivor  of  them,  should  assign,  allow, 
or  direct  by  any  writing  under  their  hand."  All  the 
trustees  died,  and  the  difficulty  was,  whether  the  power 
to  cut  timber  had  not  thus  become  extinguished;  but 
Lord  Northington  said,  **  The  trustees  were  interposed  as 
supervisors  only  :  it  is  absurd  to  suppose  the  testator 
meant  his  trustees  should  have  an  arbitrary  volition, 
whether  the  several  tenants  for  life  should  have  any  bene- 
fit of  the  fall  of  timber.  If  a  bill  had  been  brought 
against  the  trustees  to  assign,  allow,  or  direct  timber, 

{p)  Pierson  v.  Garnet^  2  B.  C.  (q)  Broum  v.  Higgs,  5  Vcs.  505. 

C.  46,  per  Lord  KenyoD.  (r)  2  Ed.  382. 
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mature  And  fit^  to  be  cut,  would  it  have  been  an  answer. 
We  do  not  think  fit  to  allow  it — statpro  raiione  voluntas  9 
I  think  the  Court  would  not  have  been  satisfied  with  such 
an  answer.  It  is  the  duty  of  this  Court,  and  of  all  Courts, 
to  give  devises,  as  far  as  their  respective  jurisdictions 
admit,  their  full  and  specific  execution.  The  office  of 
these  trustees  is  not  confined  to  any  personal  qualijicaiion, 
but  such  as  is  general  and  may  be  substituted,  viz.,  to  see 
what  is  fit  and  proper  to  be  cut."  His  Lordship  there- 
fore directed  a  reference,  what  timber  and  wood  was  ma- 
ture and  fit,  and  that  such  should  be  felled  with  the 
approbation  of  the  Master. 

A  power  was  given  to  trustees  to  apply,  with  the  ap- 
probation of  the  father  and  mother,  the  dividends  of 
certain  stock  to  the  maintenance  of  the  children.  Lord 
Eldon  said,  "  The  intention  was  that,  if  it  should  be 
proper  the  interest  should  be  applied  in  maintenance, 
the  trustees  should  have  the  power.  In  this  instance 
there  were  no  trustees,  at  least  none  who  have  been 
acting,  and  that  circumstance  imposes  upon  the  Court 
the  necessity  of  examining  strictly  what  the  trustees 
ought  to  have  done.  I  shall,  therefore,  direct  a  refer- 
ence to  the  Master,  whether  it  would  have  been  reason- 
able and  proper  for  any  trustee  or  trustees,  acting  in  the 
execution  of  the  will,  to  apply  the  interest  towards  the 
maintenance  of  the  children  (e/)." 

But  the  principal  authority  upon  this  subject  is  the  case 
of  Gower  v.  Mainwaring{pc).  John  Mainwaring  executed 
a  trust  deed,  by  which  the  trustees  were  to  give  the  residue 
of  the  real  and  personal  estate  among  the  settlor^s  rela- 

(«)  Maherly  v.  Turion,  14  Ves.  499.  (x)  2  Ves.  87. 

P  P 
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tions  where  they  should  see  most  necessity ,  and  as  they  should 
think  most  equitable  and  just.  Two  of  the  trustees  died, 
and^  the  third  refusing  to  act,  it  was  discussed,  how  far 
the  discretion  of  the  trustees  could  be  vicariously  exer- 
cised by  the  Court.  Lord  Hardwicke  said,  "  What 
differs  it  from  the  cases  mentioned  is  this,  that  here  is  a 
rule  laid  down  for  the  truest.  Wherever  there  is  a  trust 
or  power, — for  this  is  a  mixture  of  both — I  do  not  know 
the  Court  can  put  itself  in  the  place  of  those  trustees, 
and  exercise  that  discretion.  Where  trustees  have  power 
to  distribute  generally  according  to  their  discretion,  xtnthn 
out  any  object  pointed  out  or  rule  laid  down,  the  Court 
interposes  not,  unless  in  case  of  a  charity,  which  is  dif- 
ferent, the  Court  exercising  a  discretion  as  having  the 
general  government  and  regulation  of  charity.  But  here 
is  a  rule  laid  down:  the  trustees  are  to  judge  on  the  ne- 
cessity and  occasions  of  the  family:  the  Court  can  (jy) 
judge  of  such  necessity:  that  is  a  judgment  to  be  made 
on  facts  existing,  so  that  the  Court  can  make  the  judgment 
as  well  as  the  trustees,  and,  when  informed  by  evidence 
of  the  necessity,  can  judge  what  is  equitable  and  just  on 
this  necessity**  And  his  Lordship  decreed  a  divbion 
among  the  relations  (such  relations  to  be  restricted  to 
those  within  the  Statute  of  Distributions)  according  to 
their  necessities  and  circumstances,  which  the  Master 
should  inquire  into,  and  consider  how  it  might  be  most 
equitably  and  justly  divided  («)  (1). 


(^)   In  Mr.   Belt's    edition  of     print  of  **  eannoi  judge. 
Vesey  there   is  the  strange  mis-         {z)  2  Ves.  110. 


»• 


(1)  The  execution  of  the  power  in  this  case  in  favour  of  the  settlor's 
relations  within  the  Statute  of  Distrihutions  according  to  their  necessitiea, 
leads  us  to  consider  the  construction  of  a  direct  bequest  to  a  person's 
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Where  the  settlor  has  given  no  rule  or  measure  by 
which  the  discretion  is  to  be  governed,  the  Court  cannot 
in  that  case  act  upon  mere  caprice,  but  will  execute  the 


"  poor  or  necessitous  relations."     The  conclusion  drawn  from  the  cases 
in  the  Treatise  of  Powers  (c.  9,  s.  6)  is  this: — **  Upon  the  whole,  there 
seems  great  reason  to  contend  that  the  true  rule  is,  that  the  epithet 
'  poor/  '  necessitous/  or  the  like,   is    merely  nugatory,  although  cer- 
tainly there  is  a  considerable  weight  of  authority  in  favour  of  the  contrary 
doctrine."     It  is  now  perfectly  settled,  notwithstanding  a  case  in  which 
Lord  Hardwicke  is  said  to  have  held  otherwise  {Aitomey-Qeneral  v. 
Buekkmd,  cited  1  Ves.  231,  Amb.  71),  that  '*  relations,"  though  accom- 
panied with  the  words  *'  poor,"  "  necessitous,"  or  the  like,  will  be  re- 
stricted to  those  within  the  Statute  of  Distributions.     The  only  question, 
therefore,  is,  whether  as  among  those  within  the  statute  expressions  of 
this  kind  will  not  be  allowed  their  effect.  In  a  case  reported  by  Peere  Wil- 
liams {Anon,  ca,  1  P.  W.  327)  the  bequest  was  to  **poor  relations,"  and 
the  Countess  of  Winchelsea,  one  of  the  next  of  kin,  was  allowed  a  share, 
in  regard  the  word  ''  poor  "  was  frequently  used  as  a  term  of  endearment 
and  compassion,  rather  than  to  signify  indigence.     It  is  evident  that  this 
case  can  have  no  application  where  the  word  "  poor  "  is  not  of  doubtful 
meaning,  but  is  clearly  to  be  taken  in  the  sense  of  poverty  and  necessity. 
The  other  authority  cited  by  Sir  £.  Sugden  is  Widmore  v.  Woodroffe^Amh. 
636,  "  in  which,"  Sir  £.  Sugden  observes,  *'  it  was  expressly  decided  by 
Lord  Camden,  that  the  addition  of  the  epithet  '  poor,'  '  necessitous,'  or 
the  like,  does  not  vary  the  case,  but  the  will  must  be  read  as  if  the  word 
denoting  poverty  were  not  in  it."     The  testator  had  given  a  third  of  the 
residue  to  be  distributed  *'  amongst  the  most  necessitous  of  his  relations." 
There  was  only  one  relation  within  the  Statute  of  Distributions^  and  it 
was  held  that  such  relation  was  exclusively  entitled.     The  only  point  de- 
cided, therefore,  was,  that  the  addition  of  the  term  '*  necessitous  "  would 
not  extend  the  construction  of  the  word  "  relations  "  to  those  out  of  the 
statute,  and  to  this  single  point  were  the  observations  of  Lord  Camden 
addressed.     "  Several  cases,"  he  said,  **  have  been  cited,  all  proceeding 
upon  the  same  ground,  making  the  Statute  of  Distributions  the  rule,  to 
prevent  an  inquiry  which  would  be  infinite,  and  would  extend  to  relations 
ad  infinitum;  the  Court  cannot  stop  at  any  other  line.     Thus  it  would 
clearly  stand  on  the  word  '  relations,'  and  the  word  *  poor  '  being  added 
makes  no  difference.     There  is  no  distinguishing  between  the  degrees  of 

pp2 
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power  by  the  most  reasonable  and  intelligible  rule  the 
circumstances  of  the  case  will  admit. 

Upon  ordinary  occasions  the  Court  proceeds  upon  the 
maxim,  that  equality  is  equity.  Thus  in  Doyley  v.  At- 
torney-General {a)  a  testator  gave  his  real  and  personal 

(a)2£q.  Ca.Ab.  194.  See  Down     two  sets  of  objects  were  connected 
V.  WorraU,  1 M.  &  K.  561 ;  but  the      not  by  "  and,"  but  by  "  or." 


poverty,  and  therefore  the  Court  has,  as  was  unanswerably  argued* 
construed  tlie  will  as  if  the  word  '  poor  '  were  not  in  it.'*  Thus  th^e 
appears  to  be  no  authority  for  holding  the  words  to  be  nugatory  <a  among 
the  relations  within  the  statute,  while  on  the  contrary  side  of  the  question 
there  are,  as  we  shall  see,  two  direct  decisions.  In  Brunsden  v.  Wool^ 
redge,  Amb.  507,  a  testator  gave  500^.  to  be  distributed  amongst  his 
mother's  poor  relations,  and  Sir  T.  Sewell  directed  the  fund  to  be  distri- 
buted amongst  the  poor  relations  of  the  mother  within  the  statute  who 
were  objects  of  charity.  In  Mahon  v.  Savage,  1  Sch.  &  Lef.  111» 
we  have  the  authority  of  Lord  Redesdale  equaUy  in  point.  A  testator 
gave  lOOOZ.  to  be  distributed  amongst  his  poor  relations,  or  such  other 
objects  of  charity  as  should  be  mentioned  in  his  private  instructions  to 
his  executors.  No  instructions  were  left,  and  Lord  Redesdale  held,  that 
Lynam,  one  of  the  next  of  kin  within  the  statute,  was  not  entitled  to  a 
share,  unless  he  was  a  poor  person  at  the  time  of  the  payment  of  the 
legacy.  We  may  also  add  the  dictum  of  Lord  Thurlow  in  Green  ▼. 
Howard,!  B.  C.  C.  33:—"  The  word  '  relations,'"  he  said,  "  must  be 
confined  to  the  statute,  but  not  always  in  the  proportions  of  the  statute : 
where  the  testator  has  said,  to  relations  according  to  their  greater  need, 
the  Court  has  shewn  particular  favour  to  one."  The  argument  that  the 
Court  cannot  distinguish  between  the  degrees  of  poverty  as  amongst  the 
relations  within  tne  statute  is  also  answered  by  the  case  of  Gower  t« 
Mainwaring,  cited  in  the  text,  in  which  a  direction  for  snch  a  distinctioB 
was  actually  made. 

*  By  referring    to   the   argu-      degrees  of  poverty,"  viz.  as  among 
ments  of  the  counsel,  it  will  clearly     the  relations  ad  infinitum,  not  as 


appear  in  what  sense  his  Lordship     among  the    relations    within    the 
meant  to  employ  the  words  "  there      statute, 
is  no  distinguishing  between   the 
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estate  to  trustees  upon  trust  to  dispose  thereof  to  such 
of  his  relations  of  his  mother's  side  who  were  most  de- 
servingj  and  in  such  manner  as  they  should  think  fit, 
and  for  such  charitable  uses  and  purposes  as  they  should 
also  think  most  proper  and  convenient ;  and,  the  power 
having  devolved  upon  the  Court,  Sir  J.  Jekyll  directed, 
that  ane  moiety  of  the  personal  estate  should  go  to  the 
relations  of  the  testator  on  the  mother's  side,  and  the 
other  moiety  to  charitable  uses,  the  known  rule  that 
Equality  is  equity  being,  he  said,  the  best  rule  to  go  by. 
He  said  he  had  no  rule  of  judging  of  the  merits  of  the 
testator's  relations,  and  could  not  enter  into  spirits,  and 
therefore  could  not  prefer  the  one  to  the  other,  but  all 
should  come  in  without  distinction. 

For  the  purpose  of  ascertaining  the  class  among  whom 
this  equality  is  to  be  administered,  we  may  consider  the 
donor's  intention  as  framed  either  in  the  words  of  a  gift, 
or  in  the  words  of  a  pother. 

If  a  fund  be  limited  "  upon  trust  for  the  children  of 
A.  as  B.  shall  appoint,  the  construction  appears  to  be, 
that  the  children  of  A.  take  a  vested  interest  by  the  gift, 
subject  to  be  divested  by  the  exercise  of  the  power. 
Therefore,  on  failure  of  the  power,  the  children,  who 
were  the  objects  of  the  power,  become  absolutely  en- 
titled, just  as  if  the  discretion  had  never  been  an- 
nexed (i). 

Where  an  estate  is  vested  in  trustees  *'  upon  trust  to 
dispose  thereof  among  the  children  of  A.,"  in  this  case 
the  children  take  nothing  by  way  of  gift,  but  the  trans- 


(6)  Davy  v.   Hooper,  2  Vera.     jun.  143,  sec  149,  150;  Jones  v. 
665 ;  Modoc  v.  Jackson,  2  B.  C.  C.      Torin,  6  Sim.  255 ;  &c. 
588;  Hockley  v.  Mawhey,  1  Ves. 


582  RELIBF  OF  THE  CESTUI  QUE  TRUST       [[CH.  XXTI. 

mission  of  their  interest  must  be  through  the  medium  of 
the  power :  if  the  trust  he  to  distribute  equally  among  the 
objects^  the  bequest,  though  in  the  form  of  a  power, 
must  be  tantamount  to  a  simple  gift(c);  but  if  the 
trustees  be  at  liberty  to  distribute  unequalfy,  it  was  for- 
merly held  that  the  Court  could  not  execute  the  power 
except  in  favour  of  the  objects  of  it,  who  were  living 
at  the  death  of  the  donee  of  the  power,  and  if  no  such 
objects  were  living,  the  fund  was  undisposed  of.  Thus, 
in  Maddison  v.  Andrew  (d),  where  a  testator  gave  his 
wife  600/., ''  to  be  by  her  disposed  of  amongst  his  three 
daughters  in  such  proportions,  and  payable  in  such  man- 
ner, as  she  should  think  fit  to  give  it/'  and  Anne,  one  of 
the  daughters,  died,  and  then  the  testator's  widow^  who 
was  also  the  executrix  of  the  deceased  daughter,  appointed 
to  Anne  the  sum  of  200/.,  LordHardwicke,  on  the  question 
what  should  become  of  the  200/.,  which  had  not  been  le- 
gally appointed,  observed,  "  There  is  no  case  where  the 
Court  has  held  a  legacy  vested  when  the  certainty  of  the 
sum  could  not  be  said,  as  here  it  could  not,  at  the  death 
of  the  testator  ;  so  that  it  was  contingent  and  suspended 
till  the  widow  executed  the  power,  or  it  was  at  an  end.  It 
is  insisted  that  the  clause  must  be  construed  a  gift  among 
them  equally,  subject  to  be  divested,  and  the  shares  to 
be  varied  by  the  appointment ;  but  the  words  of  the 
clause  will  not  bear  it ;  for  it  is  not  a  gtft  to  the  daugh- 
ters, but  to  the  wife  to  give,  Sfc;  nor  are  there  any 
words  of  equality.  If  the  mother  had  died  without  ap- 
pointment (in  the  lifetime  of  the  three  daughters)  it 
would  go  equally  amongst  them,  the  power  being  over. 


(c)  Fhimps  V.  Garth,  8  B.  C.  C.  (d)  1  Ves.  5S. 

64 ;  Rayner  v.  Mowbray,  lb.  234. 
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and  it  becoming  certain  and  vested.  If  all  three  had  died 
before  the  widow^  the  representative  of  none  would  take^ 
but  it  would  sink  into  the  testator's  estate^  being  only  for 
the  daughters'  benefit ;  but  in  this  case  it  survives  to  those 
who  were  alive  at  the  mother's  death ;  it  not  being  vested 
subject  to  be  divested^  but  contingent."  The  principles 
laid  down  in  this  case  have^  however^  been  expressly  dis- 
approved both  by  Lord  Thurlow  {e)  and  Lord  Eldon  (/) ; 
and  it  may  now  be  regarded  as  settled  that  the  Court  will 
execute  the  power  in  favour  of  those  who  answered  ihe  de- 
scription at  the  death  of  the  testator,  and  that  whether 
the  limitation  to  the  children  was  preceded  or  not  by  an 
estate  for  life  (g).  But  if  the  power  of  appointment  is 
to  be  exercised  by  will  only^  then,  as  in  cases  of  this 
kind  the  objects  of  the  power  are  exclusively  the  ob- 
jects of  the  trust,  the  distribution  must  be  confined  to 
the  children  living  at  the  death  of  the  donee  of  the 
power  (A). 

A  discretion  may  be  given  to  the  trustee,  not  only  in 
respect  of  the  proportions  to  be  appointed,  but  also  in 
respect  of  the  objects  to  whom  the  appointment  is  to  be 
made  ;  as  where  a  fund  is  bequeathed  to  trustees  with  a 
discretionary  power  of  distribution  to  siu:h  of  a  class  as 
the  trustees  shall  think  fit. 


(e)  See  Modoc  v.  Jackson^  2 
S.  C  C.  588. 

(/)  See  Reade  v.  Reade,  5  Ves. 
748. 

(g)  Hands  v.  Hands,  cited  Swift 
V.  Gregson,  1  T.  R.  437»  note,  and 
PhiUips  V.  Garth,  3  B.  C.  C.  69; 
Kemp  V.  Kemp,  5  Ves.  849  ;  Rag' 
ner  v,  Mowbrag,  3  B.  C.  C.  234 ; 


Longmore  v.  Broom,  7  Ves.  124  ; 
and  see  Wright  v.  Atkgns,  19  Yes. 
302 ;  but  see  Pope  v.  Whitcomhe, 
3  Mer.  689,  corrected  from  Reg. 
Lib.  infra,  593. 

{h)  Walsh  V.  WalUnger,  2  R.  & 
M.  78 ;  S.  C.  Taml.  425  ;  see 
Brown  v.  Pocock,  6  Sim.  257. 
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In  cases  of  this  description  the  question  first  to  be  re- 
solved is^  Did  the  settlor  intend  to  communicate  a  mere 
power  or  to  create  a  trust  f 

In  Harding  t.  Glyn  {%)  a  testator  gave  to  Elizabeth 
his  wife  a  house  and  certain  goods  and  chattels^  but 
**  desired  her  at  or  before  her  death  to  give  the  same 
unto  and  amongst  such  of  the  testator's  relations  as  she 
should  think  most  deserving  and  approve  of/'  The  wife 
died  without  having  executed  the  appointment,  and  the 
Court  considered  the  discretion  as  imperative,  and  divided 
the  estate  equally  amongst  the  testator's  relations  living 
at  the  time  of  the  wife's  death. 

In  The  Duke  of  Marlborough  v.  Lord  Oodolphin  (k)  a 
testator  by  his  will  gave  30,000/.  to  his  wife,  but  by  a 
codicil  (without  date)  gave  it  to  her  for  life  only,  and 
after  her  decease  to  be  divided  and  distributed  to  and 
amongst  such  of  his  children,  and  in  such  manner  and  pro- 
portions, as  she  by  deed  or  will  should  direct  or  appoint. 
The  wife  by  will  appointed  17,000/.  between  two  of  the 
children,  who  died  in  her  lifetime.  The  sum  appointed 
having  failed  by  lapse,  it  was  questioned  whether  it 
should  sink  into  the  testator's  estate,  or  belong  to  the 
children  as  cestuis  que  trust.  Lord  Hardwicke  con- 
sidered, that  as  the  gift  in  the  will  was  an  absolute 
legacy  to  the  wife,  the  intention  of  the  codicil  was  not  to 
provide  for  the  children,  but  to  secure  their  respect  and 
duty  to  the  wife  by  investing  her  with  a  power :  that 
no  interest  vested  in  the  children  independently  of  any 
appointment,  and  therefore  the  sum  that  lapsed  should 
fall  into  the  residue. 


(f)  1    Atk.    469,    stated   from      Ves.  501. 
Reg.   Lib.,   Brown  v.   Hig^B^   5  (*)  2  Ves.  61, 
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These  two  cases  were  the  subject  of  much  discussion 
in  Brotim  v.  Higgs  (J),  in  which  a  testator  gave  certain 
leaseholds  to  John  Brown  upon  trust  (after  payment  of 
certain  charges  thereon^)  '^  to  employ  the  rents  to  such  of 
the  children  of  the  testator's  nephew  Samuel  Brown^  as 
the  said  John  Brown  should  think  most  deserving,  and 
that  would  make  the  best  use  of  it,  or  to  the  children  of 
the  testator's  nephew  William  Augustus  Brown,  if  any 
such  there  were  or  might  be."  John  Brown  died  in  the 
testator's  lifetime.  Lord  Alvanley  said,  **  The  question 
is,  whether  the  surplus  rents  are  a  gift  to  all  the  children, 
or  to  mch  of  them  only  as  the  testator's  nephew  John 
Brown,  who  died  in  his  lifetime,  should  appoint.  If  the 
former  can  be  collected  as  his  intention,  the  death  of  the 
trustee  will  make  no  difference :  if  that  intention  cannot 
be  collected,  the  selection  not  having  taken  place,  what- 
ever the  reason  of  its  failing  may  be,  the  bequest  must 
fail  with  it.  Upon  the  true  construction  of  this  will,  I 
am  of  opinion  it  is  equivalent  to  saying,  he  gives  it  to 
the  children  of  Samuel  Brown  or  of  William  Augustus 
Brown,  with  a  power  to  John  Brown  to  select  any  he 
thinks  fit  and  to  exclude  the  others."  His  Lordship, 
therefore,  declared  the  fund  to  have  been  well  be- 
queathed in  trust  for  all  the  children  of  Samuel  Brown 
and  William  Augustus  Brown.  The  cause  was  re-heard 
before  his  Lordship,  who,  after  grave  consideration  of 
the  subject,  decreed  as  before  (/»).  The  decree  was  after- 
wards affirmed  on  appeal  by  Lord  Eldon  {n)^  and  again 
affirmed  in  the  House  of  Lords  (o). 

*'  The  Duke  of  Marlborough  v.  Lord  Godolphin"  said 


(0  4  Ves.  708.  (n)  8  Ves.  561. 

(m)   5  Ves.  495.  (o)  18  Ves.  192. 
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Lord  EldoD^ ''  is  certainly  very  difficult  to  reconcile  with 
Harding  v.  Glyn  or  Brown  v.  Higgs ;  but  the  question 
is  not^  whether  one  case  is  to  be  reconciled  with  others, 
but  whether  all  the  cases  have  gone  upon  a  principle 
which  professes  to  save  whole  Harding  v.  Glyn.  Lord 
Hardwicke  in  The  Duke  of  Marlborough  v.  Lord  Godol- 
phin  does  not  say,  that,  where  there  is  a  power,  and  it  is 
made  the  duty  of  the  party  to  execute  it,  and  he  would 
not  execute  it,  in  such  a  case  this  Court  would  not  act, 
but  he  collected  from  the  scope  and  object  of  the  dis- 
position taken  altogether  that  it  was  a  case,  in  which  the 
person  having  a  power  to  dispose  of  the  sum  of  30,000/. 
had  a  mere  power,  not  clothed  with  any  duty  requiring 
her  to  execute  it,  and  therefore,  as  to  what  was  not  dis- 
posed of,  the  Court  could  not  interfere  (p)/' 

In  the  still  later  case  of  Birch  v.  W€uie{q)  a  tes- 
tator gave  the  residue  of  his  real  and  personal  estate  to 
trustees  upon  trust  for  his  wife  for  life,  and  after  her  de- 
cease to  pay  one  third  of  the  interest  to  his  brother  for 
life,  another  third  to  his  sister  Charlotte  for  life,  and  the 
remaining  third  to  his  sister  Elizabeth  for  life;  one  third 
of  the  principal  to  be  paid  at  Charlotte's  death  amongst 
such  of  her  children  as  she  should  think  proper,  another 
third  to  be  paid  on  his  brother's  death  to  his  brother's 
son,  "  the  other  third  to  be  left  entirely  to  the  disposal 
of  my  dear  and  loving  wife  among  such  of  her  relations 
as  she  may  think  proper ;"  and  the  latter  direction  was 
held  not  to  be  a  power,  but  a  trust. 

Supposing  the  discretion  not  to  be  arbitrary  as  a  mere 
power,  but  imperative  as  a  trust,  the  next  question  is,  tn 
favour  of  what  objects  it  will  be  executed  by  the  Court. 

(p)  Brown  v.  Higgs,  S  Vcs.  576.         (g)  3  V.  &  B.  198. 
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It  is  observed  in  the  "  Treatise  of  Powers,"  that  "  in 
this  kind  of  bequests,  in  default  of  appointment,  the 
fund  vests  in  the  persons  who  are  next  of  kin  at  the 
death  of  the  donee  of  the  power,  and  not  in  the  persons 
who  were  next  of  kin  at  the  death  of  the  testator  (r) ;" 
but  the  remark,  it  is  presumed,  must  be  applied  to  those 
cases  only  where,  as  in  Harding  v.  Glyn,  the  donee  of 
the  power  has  also  a  life-estate  in  the  fund,  the  distinc- 
tion apparently  being,  that,  where  a  prior  vested  interest 
is  limited,  the  Court  will  execute  the  power  in  favour  of 
the  objects  living  when  the  exercise  of  the  power  is  called 
for  by  the  determination  of  the  prior  estate  (js) ;  but, 
where  no  such  vested  interest  precedes,  the  Court  re- 
gards not  the  death  of  the  donee  of  the  power,  but  exe- 
cutes the  trust  in  favour  of  the  objects  living  at  the 
death  of  the  testator  {fy. 

It  may  be  useful  to  inquire,  upon  this  subject,  in  what 
manner  the  Court  will  execute  a  power  in  favour  of 
"  relations." 

The  donee  of  the  discretion,  if  he  have  a  power  of 
selection,  may  appoint  to  relations  in  any  degree  (f^),  and 


(r)  Treat.  Powers,  c.  9,  s.  6, 
div.  2. 

(*)  Donley  y,Attomey^General, 
2  £q.  Ca.  Ab.  194;  Harding  v. 
Ghfn,  1  Atk.  469;  Cruwys  v. 
Colmant  9  Yes.  819,  see  325; 
Birch  V.  Wade,  3  V.  &  B.  198; 
and  see  Witts  v.  Boddingtouy  3  B. 
C.  C.  95 ;  S,  C  Brown  v.  Higgs, 
5  Yes.  503. 

(0  Cole  V.  Wade,  16  Yes.  27, 
see  48. 

(ft)  Supple  T.  Lowson,  Amb. 
729;    Grant  ▼.  Lynam,  4  Russ. 


292 ;  Harding  v.  Glyn,  1  Atk.  469 ; 
S.C,  stated  from  Reg.  Lib.,  Brown 
V.  Higgs,  5  Yes.  501 ;  Mahon  v. 
Savage,  1  Scb.  &  Lef.  Ill ;  Cru" 
wys  Y.  Colman,  9  Yes.  324,  per 
Sir  W.  Grant;  Spring  v.  Biles, 
cited  Swift  V.  Gregson,  1  T.  R. 
435,  note  (/).  In  Brunsden  v. 
Woolredge,  Amb.  507,  Sir  T. 
Sewell  seems  to  have  confined  the 
trustees  to  relations  within  the  sta- 
tute, but  his  opinion  was  otherwise 
in  Supple  v.  Lowson,  uhi  supra. 
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it  is  only  in  those  cases  where  he  has  a  mere  power  of 
distribution  that  he  must  confine  himself  to  the  relations 
within  the  Statute  of  Distiibuticm  of  Intestates'  Es- 
tates (x).  But  the  Courts  except  where  the  bequest  is 
for  the  benefit  of  poor  relations  by  way  of  founding  a 
charity  (j/),  or  the  testator  has  furnished  some  intelli- 
gible rule  by  which  the  relations  out  of  the  statute  may 
be  easily  ascertained  (z),  must  in  all  cases  appoint  to  the 
relations  within  the  statute;  for  as  on  the  one  hand 
the  Court  cannot  act  arbitrarily  by  selecting  particular 
objects^  so  on  the  other  it  cannot  execute  the  power  in 
favour  of  relations  in  general^  for  this  would  lead  ad 
infinitum  (a). 

The  only  point  which  remains  open  to  discussicm  is, 
in  what  shares  such  relations  shall  take — whether  those 
who  in  case  of  intestacy  would  have  elaimed  by  repre- 


(x)  Isaac  V.  DefrieZf  Amb.  595 ; 
bat  see  the  case  stated  from  Reg. 
lAh.fAttomey'GeneralY,Price,  17 
Ves.  ^fSf  note  (a);  Carr  v.  Bed' 
ford,  2  Ch.  Re.  146;  Pope  v. 
Whitoambe,  3  Mer.  689.  The  last 
case»  and  Forbet  v.  BaU,  3  Mer. 
437f  were  both  decided  by  Sir  W. 
Qraot,  but  appear  to  be  contra- 
dictory ;  however,  in  the  latter  case 
the  question  raised  was,  not  whe- 
ther th^  donee  had  exceeded  her 
power*  hot  whether  the  discretion 
was  $  power  or  k  trust;  for  if  a 
power»  9nd  it  had  not  been  exe- 
cuted by  the  will,  the  fund  would 
have  sunk  into  the  residue,  and  the 
plaintiff  have  been  entitled  as  resi- 
duary legatee.     Note,  a  power  of 


selection  will  be  implied  in  the  case 
of  "  relations,"  where  it  would  not 
have  been  implied  in  the  case  of 
*'  children."  Spring  v.  Btkt^  and 
Mahon  v.  Savage,  ubi  supra.  In 
the  latter  case  the  words  were 
"amongst  the  relations,"  but  see 
Pope  V.  Whitcombe,  3  Mer.  689, 
where  the  expression  was  similar. 

(y)  See  White  v.  fFhite,  7  Vca. 
423;  AUonney-Qeneral  v.  Priet^ 
17  Ves.  371;  baae  y.De  Frieu, 
lb.  373,  note  (a) ;  and  see  Makan 
y.  Savage,  I  Sah.  &  Lef.  111. 

(2)  Bennett  ▼.  Honffwood,  Amb. 
708. 

(a)  Thus  in  Bennett  v.Hon^'' 
wood,  M  supra,  456  persons  ap- 
plied as  relations  within  two  yean. 
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sentation  shall  under  the  execution  pf  the  power  by  the 
Court  take  per  stirpes  or  per  capita. 

New,  the  rule  that  those  should  be  deemed  relations 
who  would  take  a  distributive  share  under  the  statute  was 
adopted  on  the  ground,  that  unless  some  line  were  drawn 
for  restricting  the  meaning  of  the  word,  a  bequest  to 
relations  would  be  void  for  uncertainty.  As  this  was  the 
sole  foundation  for  appealing  to  the  statute  at  all,  it  is 
evident  the  single  inquiry  for  the  Court  is,  who  would 
take  a  distributive  share :  in  what  proportions  they  would 
take  is  wholly  beside  the  question,  and  in  fact  beyond  the 
Court's  jurisdiction ;  for,  when  the  class  has  been  ascer- 
tained, the  testator  himself  has  determined  the  propor- 
tions by  devising  to  the  objects  in  words  creating  a  joint 
tenancy. 

In  Thomas  v.  Hole  (b)  a  testator  gave  500/.  "  to  the 
relations  of  Elizabeth  Hole,  equally  to  be  divided  between 
them ;"  and  Lord  King  determined,  that,  as  the  testator 
had  directed  the  sum  to  be  divided  equally  among  them, 
he  could  not  direct  an  unequal  distribution,  and  so  de- 
creed the  brothers  and  nephews  of  Elizabeth  Hole  to 
take  per  capita. 

In  Stamp  v.  Cooke  (c)  there  occurs  a  dictum  of  Lord 
Kenyon  which  certainly  militates  against  this  construc- 
tion. "  If  the  testator,"  said  his  Lordship,  ''  had  given 
to  his  next  of  kin,  and  stopped  there,  the  statute  would 
be  the  rule  to  go  by ;  and  although  the  nephews  and 
nieces  are  not  in  fact  so  near  as  sisters,  yet  the  fund 
would  have  been  distributable  jt^^r  stirpes  according  to  the 
statute/' 

But  in  Phillips  v.  Garth  (rf),  where  the  expression  was 

(6)  Cas.  t.  Talb.  251.  (c)  1  Cox,  236. 

(rf)  3  B.  C.  C.  64. 
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also  ''next  of  kin/'  a  different  construction  prevailed. 
A  testator  gave  his  residuary  estate  to  his  executors^ 
''  to  be  equally  divided  by  them  to  and  amongst  his  next 
of  kin^  share  and  share  alike  ;**  and  Mr.  Justice  Buller 
held  the  words  ''  next  of  kin"  to  mean  the  kinsmen  within 
the  statute  {e),  and  distributed  the  fund  amongst  the 
brothers  and  nephews  per  capita.  Here^  as  in  Thonuu  v. 
Hole,  was  the  qualification  ''  equally  to  be  divided ;"  but 
Mr.  Justice  Buller  did  not  ground  his  judgment  upon  that 
circumstance,  but  upon  what  he  considered  the  estab- 
lished practice  of  the  Court.  ''  Those,''  he  said, ''  must  take 
whom  the  statute  has  pointed  out,  but  the  question  is,  in 
what  shares :  if  it  had  pleased  the  Court  originally  to  say 
that  next  of  kin  should  take  in  the  same  manner  as  under 
the  statute,  I  should  not  have  objected  to  it ;  for  it  seCTOS 
to  me  they  should  take  per  stirpes  f  and  then  he  cited 
a  case,  to  prove  that  distribution  per  capita  was  a  point 
which  the  Court  had  now  settled.  Why  he  should  have 
thought  the  objects  might  originally  have  taken  per 
stirpes  he  does  not  declare,  but  he  afterwards  added  a 
very  substantial  reason  why  they  should  not,  for  ''  it  is 
agreed,"  he  said, ''  if  the  testator  had  given  to  his  next 
of  kin  by  name,  they  must  have  taken  per  capita;  then 
the  question  is,  whether  calling  them  next  of  kin  is  not 
equal  to  naming  them." 

It  was  observed  by  Sir  J.  Leach  upon  one  occasion, 
that  Lord  Eldon  had  dis^iproved  of  the  distribution 
made  in  PMUips  v.  Garth  ;  but  this  remark  will,  upon 
reference  to  the  passage  alluded  to,  be  found  to  be  wholly 
destitute  of  foundation.  A  testator  had  given  the  residue 

(e)  Upon   this  point   the   case      Young^  2  M.  £^  K.  S2,  reversed 
has  been  oyermled  by  Elmsley  v.      lb.  780. 
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of  his  estate  ''  to  be  divided  amongst  his  next  of  kin^  as 
if  he  had  died  intestate."  The  widow  claimed  to  be  one 
of  the  next  of  kin,  and  it  was  argued  for  her,  that  other- 
wise there  would  be  no  meaning  in  the  words  "  as  if  he 
had  died  intestate  ;"  but  Lord  Eldon  answered  the  argu- 
ment by  saying,  *'  There  is  another  construction  (that 
will  give  a  meaning  to  these  words).  I  always  had  great 
doubt  upon  the  case  before  Mr.  Justice  Buller,  who 
thought  those  who  were  to  take  per  stirpes  as  well  as 
those  taking  per  capita  were  included  (in  the  expression 
next  of  kin).  Lord  Thurlow  doubted  that  upon  this 
very  technical  reasoning,  to  which  his  Lordship  was 
much  addicted  in  the  construction  of  these  instruments, 
that  'next  of  kin'  being  the  only  description  (in  the 
will)  without  the  addition,  which  is  in  the  statute,  of  those 
who  represent  them,  the  children  of  the  deceased  brothers 
and  sisters  ought  not  to  take  under  that  bequest.  It  is 
very  difficult  to  say  they  would  not  have  taken  under 
this  will  (which  contains  the  words  '  as  if  I  had  died  in- 
testate') :  my  construction  being  that  the  next  of  kin 
should  take  the  whole,  as  they  would  take  under  an 
intestacy  (/)."  The  meaning  of  the  passage  therefore 
appears  to  be  simply  this,  '^  I  do  not  admit  the  argument 
for  the  wife,  that  the  expression  '  as  if  I  had  died  in- 
testate' would  otherwise  be  nugatory  :  but  for  those 
words  I  think  brothers  and  sisters  only  would  take,  not- 
withstanding the  decision  to  the  contrary  in  Phillips  v. 
Garth :  with  the  addition  of  those  words,  my  construc- 
tion of  the  will  is,  that  nephews  and  nieces  would  be  en- 
titled equally  with  the  nearest  of  kin  (g*)." 

(/)  Garrick  v.  Lord   Camden,         (g)  And  see  Wright  v.  Aikyns, 
14  Ves.  8S5.  Coop.  119. 
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We  cannot  cite  a  higher  authority  upon  this  subject 
iJuin  the  opinion  of  Lord  Thurlow.  **  The  term  '  rela- 
tions/ "  observed  his  Lordship^  ''  must  be  confined  to  the 
statute ;  but  the  Court  has  said  in  the  same  moment^  that 
the  claimants  shall  not  always  take  in  the  proportions  of 
the  statute,  but  as  the  testator  had  directed ;  as  where 
there-  have  been  brothers  and  brothers'  sons,  these  last 
took  not  by  representation,  but  per  capita  (h)/* 

And  in  conformity  widi  this  dictum  was  decided  by 
his  Lordship  the  case  of  Rayner  v.  Mowbray  (i).  A  tes- 
tator devised  an  estate  to  A.  upon  trust  to  sell  and  ^  to 
divide  and  pay  the  proceeds  to  and  among  all  and  every 
such  person  and  persons  who  should  appear  to  be  related 
to  the  testator,  share  and  share  alike."  The  testator  left 
three  sisters  surviving,  and  five  nieces,  the  daughters  of  a 
deceased  sister,  and  ^Lord  Thurlow  directed  the  distri- 
bution to  be  made  among  the  eight  next  of  kin  per 
capita(k). 

In  Pope  V.  Whitcombe  (/),  which  was  heard  before  Sir 
W.  Grant,  a  testator  gave  the  residue  of  his  estate  to  his 
wife  for  life,  and  directed  her  to  dispose  thereof  (in  sai 
event  which  occurred) ''  amongst  the  testator's  relations  in 
such  manner  as  she  should  think  fit."  The  wife  died 
without  having  executed  the  power,  and  the  next  of  kin 
at  the  testator's  death  were  a  brother  and  two  nephews. 
The  Court,  says  the  reporter,  decreed  one  moiety  to  the 
brother,  and  the  other  to  the  representatives  of  the 
nephews.     The  authority  of  so  great  a  lawyer  as  Sir  W. 


(fi)  Green  v.  Howard,  1  B.  C.C.  which  does  not  appear  in  the  re* 

33.  port,  see  Reg.  Lib.  B.  1791,  fol. 

(i)  3  B.  C.  C.  234.  183. 

{k)  For  the  mode  of  distribnttOD  (1)  3  Met.  689. 


CH    XXVI.]]      AGAINST  THE  FAILURE  OP  THE  TRUSTEE.         593 

Grant  would  almost  have  decided  the  question ;  but»  on 
reference  to  the  Registrar's  book,  it  appears  a  very  dif- 
ferent order  was  made.  The  two  nephews  had  died  in 
the  lifetime  of  the  widow,  and  at  her  death  the  only  sur- 
viving next  of  kin  of  the  testator  was  the  brother.  The 
brother  died  and  appointed  executors,  and  the  Coiirt 
decreed  the  residuary  estate  "  to  the  executors  of  the 
brother,  the  next  of  kin  of  the  testator."  Pope  v. 
Whitcombe  therefore  is  no  authority  upon  the  point  in 
discussion. 

The  bequest  in  Hinckley  v.  Maclarens  (m)  was,  that 
the  testator's  property  "should  be  equally  divided  among 
his  next  of  kin,"  and  Sir  John  Leach  directed  the  distri- 
bution among  the  next  of  kin  to  be  made  per  stirpes, 
A  similar  decree  was  afterwards  made  by  him  in  the  case 
of  Elmsley  v.  Young  («).  But  the  decision  in  these  two 
cases  was  directly  contradictory  to  Thomas  v.  Hole, 
Rayner  v.  Mowbray,  and  Phillips  v.  Garth.  His  Honor 
seems  not  to  have  been  apprised  of  the  point  deter- 
mined in  the  two  former  cases ;  and,  with  respect  to 
Phillips  V.  Garth,  he  laboured  under  the  erroneous  impres- 
sion, that  Lord  Eldon  had  expressed  his  disapprobation 
of  that  case  (1). 

(lit)  1  M.  &  K.  27.  {n)  2  M.  &  K.  82. 

(1)  Two  cases  usually  cited  upon  this  subject  have  been  omitted  as 
irrevelant  to  the  point.  In  Masters  v.  Hooper,  4  B,  C.  C.  207i  the 
testator  left  two  nephews,  and  two  nieces,  and  two  great-nephews,  and  a 
great-niece,  and,  as  there  is  no  representation  under  the  statute  beyond 
brothers'  and  sisters*  children,  the  great-nephews  and  great-niece  were 
excluded,  and  the  distribution  was  made  per  capita  among  the  nephews 
and  nieces.  Reg.  Lib.  1792.  B.  fol.  209.  In  Lowndes  v.  Stone^  4  Yes.  649, 
a  testator  gave  the  residue  of  his  property  *'  to  his  next  kin  or  heir  at  law, 
whom  he  appointed  his  executor."     By  **  next  kin,  or  heir  at  law**  was 

QQ 
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Upon  striking  a  balance  of  the  foregoing  authorities, 
the  just  conclusion  appears  to  be^  that  in  a  gift  to 
'^  relations/'  whether  the  testator  has  added  the  words 
"  equally  to  be  divided,**  or  not,  the  distribution  among 
the  relations  within  the  statute  must  be  made  per  capita^ 
and  not  joer  stirpes.  The  question  with  respect  to  '*  next 
of  kin**  can  no  longer  arise;  for  by  the  decision  of 
Elmley  v.  Young,  upon  appeal  from  Sir  J.  Leach  to  the 
late  Lords  Commissioners  (o),  the  words  *'  next  of  kin'' 
must  be  construed  to  mean  ''  nearest  of  kin,"  to  the  exclu- 
sion of  those  who  would  take  under  the  statute  by  repre- 
sentation. 

We  have  stated  that,  as  a  general  principle,  the  Court 
will  execute  the  power  among  the  objects  equally ;  but  it 
sometimes  happens  that  the  subject  of  the  gift  is  in- 
capable of  division,  or  the  settlor  has  expressly  directed 
the  whole  to  be  assigned  to  one  object  to  be  selected  by 
the  trustee.  In  such  cases  the  Court  still  acts  upon  the 
maxim,  that,  if  hy  any  possibility  the  power  can  be  ex- 
ecuted, the  Court  will  do  it. 

In  Moseley  v.  Moseley  ( p),  a  very  early  case,  an  estate 
was  devised  to  trustees  upon  trust  to  settle  on  such  of 
the  sons  of  N.  as  the  trustees  should  think  fit  The 
trustees  having  neglected  to  comply  with  the  direction, 
the  sons  of  N.  filed  a  bill  to  have  the  benefit  of  the  trust, 
and  the  Court  decreed  the  trustees,  within  a  fortnight 
next  after  the  entry  of  the  order,  to  nominate  such  one  of 

(o)  2  M.  &  K.  780.  cited   darke  v.   Turner^   Freem* 

(p)  Rep.  U  Finch,  53 ;    S.  C.      199. 

■»■- III ■       — ■ — — — -I'.i    "      I     I... I  I— —  ..    .■,i...i.. 

endently  intended  some  individual,  bat,  as  there  was  no  one  to  answer 
the  description,  the  result  was  an  actuai  imtestacy.  The  case  does  not 
appear  in  Reg.  Lib. 
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the  plaintiffs  as  they  should  think  fit,  upon  whom  to  settle 
the  lands  of  the  testator ;  and  if  the  trustees  should  fail 
to  nominate  within  that  time,  or  there  should  be  any 
difference  between  them  concerning  such  nomination, 
then  the  Court  would  nominate  one  of  the  plaintifi&>  it 
being  the  testator's  intent  that  his  estate  should  not  be 
divided,  but  settled  upon  one  person. 

In  Richardson  y.  Chapman  (g)  Dr.  Potter,  Archbishop 
of  Canterbury,  gave  all  his  options  to  trustees  upon  trust, 
that  in  disposing  thereof  ^*  regard  should  be  had  accord- 
ing to  their  discretions  to  his  eldest  son,  his  sons  in  law, 
his  present  and  former  chaplains,  and  others  his  domes- 
tics, particularly  Dr.  T.,  his  chaplain,  and  Dr.  H.,  his 
librarian ;  also  to  his  worthy  friends  and  acquaintance,  par- 
ticularly to  Dr.  Richardson.  The  trustee  tried  first  to  give 
the  option  in  question  to  himself.  He  then  fixed  upon  a 
person,  with  whom  he  appeared  to  have  made  an  under- 
hand bargain.  When  this  failed,  he,  in  breach  of  his 
duty,  presented  a  Mr.  Venner.  On  a  bill  filed  to  set 
aside  the  presentation.  Lord  Northington  considered  the 
trust  to  be  of  a  kind  that  the  Court  could  not  execute, 
and  dismissed  the  bill.  Dr.  Richardson  appealed  against 
this  decision  to  the  House  of  Lords,  and  the  other  per- 
son, who  stood  prior  to  him,  not  appearing,  the  House 
reversed  the  decree,  and  ordered  the  presentation  to  be 
made  to  the  appellant.  *'  This  case,"  says  Lord  Alvanley, 
*^  shews,  that,  however  difficult  it  may  be  to  select  the 
persons  intended,  and  though  it  must  depend  from  the 
nature  of  the  trust  upon  the  opinion  of  the  trustees  as  to 
the  merit  of  the  persons  who  are  the  objects,  yet  the 
Court  will  execute  even  a  trust  of  that  nature,  if  the 
trustee  shall  either  neglect  to  execute,  or  be  disabled 

(q)  7  B.  P.  C.  31S  ;  S.  C.  cited  Brown  v.  Higgs,  5  Ves.  504,  505. 

QQ2 
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from  executing,  or  shows  lyj  his  conduct  any  intention 
not  to  execute  it  as  the  testator  intended  he  should. 
When  one  reads  the  nature  of  this  trust,  how  difficult  it 
was  to  make  the  selection,  it  is  decisive  to  shew  the 
Court  must  do  it,  though  the  trust  is  in  its  nature  so 
discretfonary  (r)/' 

In  Brown  v.  Higgs  («)  an  estate  was  devised  *'  to 
one  of  the  sons  of  Samuel  Brown,  as  John  Brown  should 
direct  by  a  conveyance  in  his  lifetime,  or  by  his  last  will 
and  testament  ;**  and,  John  Brown  not  having  executed 
the  power.  Lord  Alvanley  was  inclined  to  think,  though 
he  would  not  decide  the  point,  that  the  children  of 
Samuel  Brown  could  not  establish  a  claim :  but  the 
ground  of  this  opinion  was  not  that  a  trust  had  been 
created  which  the  Court  could  not  execute,  but  that  the 
intention  of  the  testator  as  collected  from  the  will  was  to 
communicate  a  mere  power. 

(r)  Brcwn  v.  Higgs,   5  Vcs.         («)  4  Ves.  708,  see  718,  719  ; 
504.  5  Ves.  495,  see  508. 
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CHAPTER  XXVII. 


THE  RIGHTS  OF  THE  CESTUI  QUE  TRUST  IN  PREVENTION  OF 

A  BREACH  OF  TRUST. 


As  the  estate  of  the  cestui  que  trust  depends  for  its 
continuance  upon  the  faith  and  integrity  of  the  trustee^ 
it  is  reasonable  the  cestui  que  trust,  whose  interest  is 
thus  materially  concerned^  should  be  allowed  by  all 
practicable  means  to  secure  himself  against  the  occur- 
rence of  any  act  of  misconduct.  We  shall^  therefore,  next 
consider  the  rights  of  the  cestui  que  trust  that  have  a 
tendency  to  secure  to  him  this  protection. 

I.  The  cestui  que  trust  is  entitled  to  have  the  custody 
and  administration  of  the  estate  confided  to  the  care 
both  of  proper  persons  and  of  a  proper  number  of  such 
persons. 

Thus^  if  the  trustee  originally  appointed  happen  to 
die  in  the  testator's  life-time,  the  cestui  que  trust,  where 
such  a  course  would  be  for  his  interest,  may  have  the 
property  better  secured  by  a  conveyance  to  an  express 
trustee  for  himself.  A  testator  had  devised  his  real 
estate  to  A.,  his  executors,  administrators,  and  assigns, 
for  a  term  of  2000  years  upon  certain  trusts,  with  re- 
mainders over.    A.  died  in  the  life-time  of  the  testator. 
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and  the  Court  referred  it  to  the  Master  to  appoint  a 
new  trustee^  and  to  approve  of  a  demise  or  ]ease  for  the 
term  of  2000  years  upon  the  trusts  of  the  will;  but  di- 
rected that,  as  only  one  trustee  had  been  nominated  by 
the  testator,  one  only  should  be  appointed  by  the 
Master  (a). 

So,  where  the  original  number  of  trustees  has  become 
reduced  by  deaths,  the  cestui  que  trust  may  restore  the 
property  to  its  original  security  by  the  appointment  of 
new  trustees  in  the  place  of  the  trustees  deceased  (6). 

If  a  trustee  become  so  circumstanced  that  he  cannot 
effectually  execute  the  office,  as  if  a  feme  trustee 
marry  (c) ;  or  if  the  trustee  misconduct  himself  in  any 
manner,  as  if  he  suffer  a  co-trustee  to  violate  his  duty  (d), 
or  if  he  abscond  on  a  charge  of  forgery  (e) ;  in  these  and 
the  like  cases  the  cestui  que  trust  may  have  the  old  trustee 
removed,  and  a  new  trustee  appointed  in  his  room.  And 
in  such  a  suit  it  will  not  be  scandalous  or  impertinent  to 
challenge  a  trustee  for  misconduct,  or  to  impute  to  him  any 
corrupt  or  improper  motive  in  the  ei^ecution  of  the  trust, 
or  to  allege  that  his  behaviour  is  the' vindictive  conse- 
quence of  some  act  on  the  part  of  the  cestui  que  trust,  or 
of  some  change  in  his  situation ;  but  it  will  be  imperti- 
nent, and  may  be  scandalous,  to  state  circumstances  of 
general  malice  or  personal  hostility  (/).  And  if  the  old 
trustee  be  removed  on  the  ground  of  misconduct,  he 


(a)  Devey  v.  Peace,  Taml.  77 ;  Ves.  592. 

and  see  Demyer  v.  Druce,  Taml.  (cQ  E»  parte  Reynolds^  5  Ves. 

37.  707. 

(6)  Buchanan  v.  HamiUon,   5  (e)  MiUard   v.  Eyre,   2  Ves. 

Ves.    722;     Htbbard   v.  Lanibe,  jun.  94. 

Amb.  309.  (/)  Earl  ofPortsfmnOh  v.  Fel- 

(c)  Lake    v.  De    Lambert,    4  lows,  5  Mad.  450. 


CU.  XXVIU]]    IN  PREVENTION  OF  A  BREACH  OP  TRUST.        599 

must  bear  the  expense  of  the  conveyance  to  the  new 
trustee^  as  an  act  necessitated  by  himself  (g*). 

If  the  settlement  require  the  trustees  to  be  inhabitants 
of  a  particular  place^  and  the  present  trustees  do  not  an- 
swer that  description,  the  cestui  que  trust  may>  it  seems^ 
procure  their  removal,  provided  at  the  time  of  the  elec- 
tion there  were  any  inhabitants  proper  to  be  trustees, 
and  who  ought,  therefore,  to  have  been  appointed  (A). 

But  the  Court  will  not  dismiss  a  trustee  for  the  mere 
caprice  of  the  cestui  que  trust  without  any  reasonable 
cause  shewn  (i),  nor  even  if  the  trustee  have  transgressed 
the  strict  line  of  his  duty,  provided  there  was  no  wilful 
default,  but  merely  a  misunderstanding  (A).  Where, 
however,  a  trustee  pertinaciously  insisted  on  being  con- 
tinued in  the  office,  though  his  co-trustees  were  unwilling 
to  act  with  him.  Lord  Nottingham  said, ''  He  liked  not 
that  a  man  should  be  ambitious  of  a  trust  when  he  could 
get  nothing  but  trouble  by  it,'*  and,  without  any  reflection 
on  the  conduct  of  the  trustee,  declared  he  should  meddle 
no  further  in  the  trust  (/). 

The  application  to  the  Court,  whether  for  the  appoint- 
ment of  an  original  trustee,  or  the  removal  of  one  trustee 
and  the  substitution  of  another,  must,  except  in  the  in- 
stance provided  for  by  the  late  Trustee  Act  (m),  be  made 
formally  by  bill  (n) ;  but  if  a  suit  be  already  pending,  a 
new  trustee  may  then  be  appointed,  either  on  petition  or 


(^)  Ex  parte    Greenhouse,     1  (Z)  Uvedale  v.  Ettrick,  2  Ch. 

Mad.  92.  Ca.  130. 

(A)  AUomey-General  v.   Coto*  (m)  See  swpra^  p.  473. 

per^  1  B.  C.  C.  439.  (n)  See  ex  parte  Anderson,  5 

(j)  O'Keeffe    v.     CaUhorpe,    1  Yes.  2^3;  in  re  Fitzgerald,  lAoyd 

Atk.  18.  &  Goold,  22;  in  re  Anderson,  Id. 

(Jt)  See     A ttorne^' General    v.  29. 
Coopers*  Company/,  19  Yes.  192. 
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motion  (o).  But  the  Court  will  not  appoint  a  trustee 
without  an  inquiry  by  the  Master  whether  the  party 
proposed  be  a  proper  and  fit  person  (/?):  even  where  the 
settlement  contains  a  power  of.  appointment  of  new 
trustees^  and  the  donee  of  the  power  nominates  a  .person 
and  proposes  him  to  the  Court,  there  must  be  a  reference 
to  the;  Master  as  to  the  propriety  of  the  choice  {q) ;  but 
where  the  amount  of  the  property  is  small,  an  order  may 
be  made  for  the  Master  to  appoint  at  once  without  coming 
back  to  the  Court  (r).  The  trustee  named  by  the  Master 
may  be  excepted  to  as  improper,  but  not  on  the  ground 
that  other  persons  would  be  more  proper,  for.  the  Court 
cannot  enter  into  the  consideration  of  comparative 
fitness  (s).  A  cestui  que  trust,  who  is  exclusively  inter^ 
ested  in  a  trust  fund,  and  petitions  for  a  transfer  under 
Sir  E.  Sugden's  Trustee  Act,  may  obtain  an  order  for  the 
appointment.of  a  new  trustee  and  a  transfer  of  the  pro- 
perty to  that  trustee  without  a  reference  {t). 

It  must  be  observed,  that  the  substitution  of  a  trustee 
by  the  Court  is  not  a  complete  substitution  to  all  intents 
and  purposes;  for  any  special  power,  with  which  the  ori- 
ginal trustee  was  invested,  is  not  exercisable  by  the  new 
trustee,  unless  the  settlor  himself  has  declared  an  inten- 
tion to  that  effect  {u). 

In  Drayson  v.  Pocock  (x)  a  testator  gave  all  his  real 


(o)  V.    Osborne,  6  Ves. 

466;  V.  RobarU,  1  J.  &  W. 

261. 

(p)  O'Keeffe  v.  CaUhorpe,  1 
Atk.  18,  per  Lord  Hardwicke. 

(jf)  V.  Robarts,  1  J.  &  W. 

261. 

(r)  Attorney  ^General  v.  Earl 
of  Arran,  1  J.  &  W.  229. 

(5)  Attomeff'General  v.  Dyson, 


2  S.  &  S.  628. 

(0  Ex  parte  Shiek,  5  Sim.  281. 

(tt)  Doyley  v.  Atiomey^General, 
2£q.  Ca.  Ab.  194;  Hibbardw. 
Lambe,  Amb.  309 ;  and  see  Cole  ▼• 
Wade,  16  Ves.  44,  47. 

(jc)  4  Sim.  283 ;  Reg.  Lib.  A. 
1830,  f.  1397,  under  the  title  of 
Dragson  v.  Jones, 
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and  personal  estate  to  tivo  trustees,  their  heirs,  execu- 
tors, &c.,  in  trust  to  sell,  and  directed  that ''  the  receipt 
or  receipts  of  the  said  trustees  respectively  (y )  **  should 
be  sufficient  discharges.  Both  the  trustees  died,  and  a 
cestui  que  trust  filed  a  bill  to  have  new  trustees  appointed, 
and,  the  Master  having  approved  of  Jones  and  Pocock, 
the  heir  of  the  surviving  trustee  executed  a  conveyance 
to  them  of  the  estate  upon  the  trusts  of  the  will.  The 
new  trustees  contracted  for  the  sale  of  the  estate,  and 
the  purchaser  filed  a  bill  for  specific  performance,  alleg- 
ing that  Jones  and  Pocock,  the  substituted  trustees,  had 
no  power  to  sign  a  discharge  for  the  purchase  money. 
The  Vice-Chancellor  held,  that  "  the  effect  of  the  con- 
veyance to  the  new  trustees  was  to  bind  the  legal  estate, 
and  the  decree  of  the  Court  bound  the  equity,  so  that 
the  new  trustees  had  the  same  power  to  give  receipts  as 
the  original  trustees  had." 

In  this  case  the  power  of  signing  receipts  was  no  part 
of  the  trust,  as  such,  but  was  strictly  and  properly  a 
power.  Had  the  original  trustees  executed  a  conveyance 
to  the  new  trustees  without  the  direction  of  the  Court,  the 
power,  being  one  of  personal  confidence,  would  not  have 
passed  with  the  estate  («),  and  why  the  decree  of  the 
Court  should  have  had  any  ulterior  operation  does  not 
readily  appear.  The  decision,  if  we  look  to  principle, 
must  be  regarded  as  doubtful. 

As  the  substitution  of  a  trustee  by  the  Court  proceeds 
upon  the  merits  of  the  case  investigated  in  a  regular  suit, 
and  is  never  without  a  reference  to  the  Master  respecting 
the  fitness  of  the  person  proposed,  it  cannot  be  expected 

(y)  Reg.  Lib.  2  £q.  Ca.  Ab.  194;  and  see  Cole 

(s)  Crewe  v.  Dicken,  4  Ves.      v.  Wade,  16  Ves.  44,  47. 
97;  Attorney-General  v.  Doyley, 
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that  the  Court  should  authorize  the  insertion  of  a  power 
in  the  conveyance  to  the  new  trustees  enabling  them  to 
nominate  other  trustees  in  their  stead  as  often  as  occasion 
may  require ;  this  would  plainly  be  an  abandonment  by 
the  Court  of  its  own  jurisdiction — a  delegation  of  it  to 
the  care  and  judgment  of  individuals  (a).  It  seems,  how- 
ever, to  have  been  sometimes  done  in  cases  of  charities  (6). 
We  have  spoken  of  the  cesttd  que  trusts  right  to  insist 
on  the  appointment  of  proper  trustees  by  application  to 
a  court  of  equity ;  but  it  is  usual  to  guard  against  the 
necessity  of  resorting  to  such  an  expensive  process  in 
certain  cases  by  the  insertion  of  a  special  proviso  in  the 
instrument  creating  the  trust.  The  occurrences  generally 
provided  for  are  the  death,  or  incapacity,  or  unvrilling- 
ness  to  act  of  any  trustee,  and  upon  either  of  these  events 
the  donee  of  the  power,  who  is  commonly  one  of  the 
cestuis  que  trusty  or  the  surviving  or  continuing  trustee, 
his  executor  or  administrator,  is  authorized  to  fill  up  the 
trust  by  the  nomination  of  a  new  trustee.  But  whether 
the  appointment  be  sought  by  application  to  the  Court, 
or  has  been  provided  for  by  a  special  power  in  the  trust 
deed,  no  complete  substitution  can  be  made  without  a 
transfer  of  the  legal  interest  (c).  Where,  therefore,  the 
trust  property  is  vested  in  a  person  who  is  incapable  of 
passing  it,  or  who  cannot  be  found,  &c.,  recourse  must 
be  had  to  the  remedial  enactments  of  the  late  Trustee 
Act  (d).     If  a  power  of  appointment  of  new  trustees  was 


(a)  Batfley  v.  Matuell^  4  Mad.  A.  1791,  f.  487;   see  the  decree, 

226;  SotUhweU  v.    Ward,  Taml.  stated  Seton's  Dec.  130. 
314 ;  bnt  see  Joyce  v.  Joyce ,   2         (c)  See  Foley  v.  Wontner,  2  Jac 

MoU.  276.  &  Walk.  248. 

(6)  Attorney-General  v.  Hurst,         {d)  11  G.  4  &  1  W.  4,  c  60. 
M.  R.  2d  Dec.  1791,  Reg.  Lib. 
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contained  in  the  instrument  creating  the  trusty  the  new 
trustee  may  be  nominated  by  act  in  pais,  and  the  transfer 
of  the  property  may  be  ordered  under  the  statute  upon 
petition,  and  then,  by  the  express  declaration  inva- 
riably subjoined  to  the  proviso  in  the  settlement^  the  new 
trustee  may  exercise  all  the  same  powers^  as  if  he  had 
been  originally  appointed.  If  the  appointment  of  new 
trustees  was  not  provided  for  in  the  trust  deed,  although 
in  the  ordinary  course  of  equity  the  substitution  of  a  new 
trustee  cannot  be  applied  for  without  the  institution  of  a 
suit,  yet,  by  a  special  clause  in  the  Trustee  Act  (e),  it  is 
declared,  that  *'  where,  upon  application  by  petition  under 
that  Act,  the  recent  creation  or  declaration  of  the  trust 
or  other  circumstances  may  render  it  safe  and  expedient," 
the  Court  may  appoint  new  trustees  by  an  order  made  on 
a  petition  presented  for  a  conveyance  or  transfer  under  that 
Act.  However,  a  trustee  substituted  by  the  Court  can- 
not, as  we  have  seen,  exercise  the  special  powers  com- 
mitted by  the  settlor  to  the  original  trustees,  and  no 
clause  or  implication  in  the  statute  has  invested  him  with 
such  an  authority. 

II.  The  cestui  qtie  trust  is  entitled  to  file  a  bill  against 
his  trustee,  and  oblige  him  to  the  execution  of  any  parti- 
cular act  of  duty.  Thus,  if  the  legal  estate  in  the  hands 
of  the  trustee  be  assailed  by  a  stranger,  the  cestui  que 
trust  may  compel  the  trustee  to  assert  his  legal  right  (/) : 
should  the  trust  property  be  lost,  and  the  trustee  himself 
become  insolvent,  the  cestui  que  trusfs  equitable  interest 
would  be  absolutely  destroyed. 

Sir  Joseph  Jekyll  laid  down  the  rule,  that ''  the  for- 

{e)  Sect.  22. 
(/)  fofey  V.  Bumelly  1  B.  C.  C.  277,  per  Lord  Thurlow. 
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bearance  of  the  trustees  in  not  doing  what  it  was 
o£Bce  to  have  done  should  in  no  sort  prejudice  the  eegtms 
que  trust  (g)  ;"  and  thence  it  has  been  inferred  that  a  right 
gained  by  a  stranger  through  the  neglect  of  the  trustee 
shall  be  no  bar  in  equity  to  the  claim  of  the  cestui  que 
trust ;  but  the  principle  was  evidently  intended  to  apply 
as  between  the  privies  to  the  trust  only^^  and  not  as  be- 
tween the  privies  to  the  trust  and  a  stranger. 

''  The  rule,  that  the  Statute  of  Limitations  does  not 
bar  a  trust  estate/'  said  Lord  Hardwicke,  **  holds  only  as 
between  cestui  que  trust  and  trustee,  not  between  cestui 
que  trust  and  trustee  on  the  one  side,  and  strangers  on 
the  other,  for  that  would  make  the  statute  of  no  force  at 
all,  because  there  is  hardly  any  estate  of  consequence 
without  such  trust,  and  so  the  Act  would  never  take 
place.  Therefore,  where  a  cestui  que  trust  and  his  trustee 
are  both  out  of  possession  for  the  time  limited,  the  party 
in  possession  has  a  good  bar  against  them  both  (A)." 
**  A  cestui  que  .  trusty**  said  Lord  Redesdale,  "  is  always 
barred  by  length  of  time  operating  against  the  trustee. 
If  the  trustee  does  not  enter,  and  the  cestui  que  trust 
does  not  compel  him  to  enter,  as  to  the  person  claim- 
ing paramount  the  cestui  que  trust  is  barred  (i)."  And 
Lord  Manners  observed,  ''  The  opinion  of  Sir  J.  Jekyll, 
if  intended  to  apply  to  third  persons,  which  I  do  not 
conceive  it  was,  has  often  been  denied,  and  is  contrary  to 
many  decisions.  If  the  trustees  who.  are  so  appointed 
neglect  their  duty>  and  suffer  an  adverse  possession  of 
twenty  years  to  be  held,  I  apprehend  the  Statute  of 
Limitations  is  a  bar  to  the  cestui  que  trust  {k).*" 

{g)  Lechmere  v.  Earl  of  Car-  (i)  Hovenden  v.  Lord  Annesky^ 

lisle,  3  P.  W.  215.  2  Sch.  &  Lef.  629. 

(A)  Lewellin  v.  Mackworih,   2  (Jk)  Pentland  v.  Stokes,  2  B.  & 

Eq.  Ca,  Ab.  579.  B.  75.     In  this  case  the  cestui  que 
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In  Allen  vw  Sayer  (/  ),  as  corrected  from  the  Registrar's 
Book^  a  testator  gave  his  real  estate  after  his  mother's  and 
wife's  decease  to  Allen^  then  an  infant,  his  heirs  and  as- 
signs, and  by  the  same  will  gave  his  real  estate  to  A.  B. 
and  C.  D.  upon  trust,  if  occasion  should  be,  to  sell  the 
same  in  aid  of  the  personal  estate  for  payment  of  debts, 
and  appointed  his  wife  and  mother  the  executrixes  of 
his  will.     The  wife  renounced,   and   the  mother  only 
proved.     Shortly  after  the  testator's  decease,  which  hap- 
pened about  1678,  the  trustees  of  the  will  not  offering 
to  interfere,  and  Allen  l)eing  an  infant  of  the  age  of  ten 
years,  and  the  testator's  mother  of  great  age,  and  there- 
fore averse  to  any  dispute,  one  Sayer,  who  was  connected 
with  the  family  by  marriage,  and  pretended  a  claim  to 
the  lands,  prevailed  with  Curtis,  the  tenant  in  possession 
under  a  lease  for  years,  to  attorn  and  pay  rent  to  him- 
self, and  gave  him  a  bond  of  indemnity.     Sayer  then 
levied  a  fine  of  the  lands  with  proclamations,  and  five 
years  passed  and  no  entry  was  made.     In  1688  the  tes- 
tator's mother  died,  and  the  right  of  Allen,  the  infant,  to 
the  possession  then  accrued.     About  1689  the  infant  at- 
tained his  age  of  twenty-one  years,  and  in  1690  brought 
an  ejectment  at  law,  but  failed.    Upon  this  he  instituted  a 
suit  in  equity,  and  Lord  Somers  decreed,  that  "  the  fine 
and  non-claim  should  not  incur  against  the  plaintiff,  who 
was  then  an  infant ;"  and  his  Lordship  is  reported  by 
Vernon  to  have  said,  that  "  although  the  fine  and  non- 
claim  was  a  good  bar  at  law,  the  legal  estate  being  in  the 

trust  was  part  of  the  time  an  in-  an  adult. 

fant,    and   as  Lord  Manners  ex-  (I)  2  Vern.  868.     See  the  case 

pressed  a  general  opinion,  it  would  stated  from  Reg.  Lib.,  Appendix, 

seem  he  concurred  in  the  doctrine,  No.  5. 

that  an  infant  is  bound  as  well  as 
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trustees,  who  were  of  full  age  and  ought  to  have  entered, 
yet  the  plaintiff  ought  not  to  suffer  for  their  laches,  being 
an  infant,  and  who,  so  soon  as  of  age,  made  entry,  and 
brought  his  ejectment,  and  likewise  his  bfll  in  that  court, 
before  five  years  had  incurred  aflter  he  had  attained  his 
age.**  Thus  Lord  Somers  seems  to  have  decided  that  the 
right  of  an  infant  cestui  que  trust  cannot  be  barred  by  the 
laches  of  his  trustee ;  but  it  must  be  remarked,  1.  That 
the  legal  fee  was  in  the  trustees,  both  by  force  of  the 
word  '*  estate,"  and  also  from  the  trust  to  sell,  and  there- 
fore the  infant  could  not  have  maintained  an  action  at 
law,  independently  of  the  fine  and  non-claim.  2.  It  is 
not  clear  that  the  conusor,  when  he  levied  the  fine,  was 
seised  of  the  freehold ;  for  he  had  merely  the  attornment  of 
the  tenant,  and  this  of  itself  would  not  work  a  disseisin  (m). 
3.  The  interest  of  the  infant  was  subject  to  the  prior  life 
estate  in  the  same  lands  of  the  testator's  mother,  and  it  is 
not  said,  however  probable,  that  this  estate  was  taken  un- 
der the  will:  if  it  was  an  estate  prior  to  the  testator's 
interest,  then,  as  the  mother  did  not  die  till  1688,  the 
right  of  entry  of  the  infant,  or  rather  of  the  devisees  in 
trust  for  him,  was  not  barred  until  five  years  after  the 
reversion  had  fallen  into  possession,  within  which  period 
of  time  the  suit  in  equity  was  instituted*  4«  The  conusor 
of  the  fine  had  contrived  to  get  into  possession  of  the 
land  through  the  fraud  and  collusion  of  the  tenant,  to 
whom  he  had  given  a  bond  of  indemnity,  and  it  cannot 
be  disputed,  that,  where 'the  conusor's  estate  was  ori- 
ginally infected  with  fraud,  the  fine  and  non-claim  can 
have  no  effect  in  removing  the  blot  (n).  It  may  be 
thought,  perhaps,  that,  allowing  Sayer  to  have  gained 
the  freehold  by  disseisin,  yet,  as  he  came  in  by  an  un- 

(m)  See  Co.  Lit.  322  b,  325  a.         Sch.  &  Let  379,  Kl;*SMshmry 
(n)   See  Kennedy  v.   Daly,   1      y.  Bagott,  2  Sw.  612. 
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lawful  title,  mth  notice  of  the  trust,  he  would  himself 
become  a  trustee^  and  so  couid  not  bar  the  interest 
of  the  person  for  whom  he  held ;  but  a  disseisor, 
before  the  statute  of  H.  8,  was  not  bound  by  a  use^  and 
therefore,  by  analogy  to  uses,  a  disseisor  ought  not  at  the 
present  day  to  be  bound  by  notice  of  a  trust.  It  was 
resolved  by  all  the  Judges,  in  Sir  Moyle  FincKs  case,  in 
the  reign  of  Elizabeth,  that  "  a  disseisor  was  subject  to 
no  trust,  nor  any  subpoena  was  maintainable  against  him, 
not  only  because  he  was  in  \\iepost,  but  because  the  right 
of  inheritance  or  freehold  was  determinable  at  the  com- 
mon law,  and  not  in  Chancery,  neither  had  the  cestui  que 
use  (while  he  had  his  being)  any  remedy  in  that  case  (o)." 
And  we  may  add  the  authority  of  Sir  E.  Sugden,  who,  in 
his  edition  of  Gilbert  on  Uses,  observes, ''  At  this  day  every 
one  is  bound  by  a  trust  who  obtains  the  estate  without  a 
valuable  consideration,  or  even  for  a  valuable  considera- 
tion if  with  notice,  unless  perhaps  the  lord  by  escheat. 
But  persons  claiming  the  legal  estate  by  an  actual  dis- 
seisin, without  collusion  with  the  trustee,  will  not  be 
bound  by  the  trust.  .  Therefore,  if  I  oust  A.,  who  is  a 
trustee  for  B.,  and  a  claim  is  not  made  in  due  time,  A. 
will  be  barred,  and  his  cestui  que  trust  with  him,  although 
I  had  notice  of  the  trust."  (jo)  (1). 

In  The  Earl  v.  The  Countess  of  Huntingdon  (g)  Lord 
Macclesfield  was  of  opinion,  that  a  fine  and  five  years* 
non-claim  would,  in  favour  of  a  purchaser,  bar  a  trust 

(o)  Sir  Moyle  Finch's  case,  4     429. 
Inst.  85.  {q)  Cited   Wych  v.  East  India 

{p)  Oilb.  on  Uses,  Sugd.  'ed.      Company,  3  P.  W.  810.  note  (G). 


(1)  And  an  outstanding  tenn  in  a  trustee  will  attend  the  inheritance 
guned  by  the  disseisin.     Reynolds  v.  Jones,  2  Sim.  8c  Stu.  206. 
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term^  though  the  cestui  que  trust  was  an  infant.  In 
Wych  y.  The  East  India  Company  {f)  A.  had  agreed 
with  the  Company  for  an  allowance  of  two  per  cent.,  and 
afterwards  died  intestate,  leaving  an  infant  son.  B.  took 
out  administration  durante  minoritate,  but  instituted  no 
suit  upon  the  contract.  The  son,  within  six  years  after 
he  had  attained  his  age,  but  not  within  six  years  after 
the  cause  of  action  accrued,  brought  his  bill  against  the 
Company  for  an  account,  and  they  pleaded  the  Statute 
of  Limitations.  Lord  Talbot  said,  '*  The  administrator, 
during  the  infancy  of  the  plaintiff,  had  a  right  to  sue  ; 
and  though  the  cestui  que  trust  was  an  infant,  yet  he 
must  be  bound  by  the  trustee's  not  suing  in  time ;  for  I 
cannot  take  away  the  benefit  of  the  Statute  of  Limitations 
from  the  Company,  mho  are  in  no  default,  and  are  entitled 
to  take  advantage  thereof  as  well  as  private  persons,  since 
their  witnesses  may  die,  or  their  vouchers  be  lost*  And 
as  to  the  trust,  that  is  only  between  the  administrator  and 
the  infant,  and  does  not  affect  the  Company ^  Perhaps, 
therefore,  we  may  venture  to  conclude,  that  an  infant 
cestui  que  trust,  where  there  is  no  imputation  of  fraud, 
will  be  bound  by  a  legal  bar  incurred  through  the  laches 
of  his  trustee. 

If  a  tenant  for  life  of  leaseholds  be  bound  to  renew, 
and  by  his  threats  or  acts  manifest  an  intention  not  to 
renew,  the  remainder-man  may  file  a  bill,  and  have  a 
receiver  *  appointed  for  the  purpose  of  providing  the 
renewal  fine  out  of  the  rents  and  profits  of  the  estate ; 
and  if  the  period  of  renewal  have  already  expired,  a 
receiver  may  be  appointed  on  proof  of  the  tenant-for- 
life*s  default  («). 

(r)  3  P.  W.  309. 
(0  See  Bennett  v.  Colley,  5  Sim.  192;   S.  C.2M.&  R.  233. 
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In  one  case^  where  a  suspicion  was  entertained  that 
the  trustee  would  not  fairly  execute  his  trust,  the  Court 
required  of  him,  if  he  continued  in  the  office,  to  enter 
into  securities  for  his  good  faith  (t) ;  and  generally  a 
cestui  que  trust,  though  entitled  to  a  mere  contingent 
benefit,  may,  upon  reasonable  cause  shewn,  apply  to  the 
Court  to  have  his  interest  properly  secured  (u). 

III.  As  the  cestui  que  trust  may  compel  the  trustee  to 
the  observance  of  his  duty,  so,  on  the  other  hand,  if  the 
cestui  que  trust  have  reason  to  suppose,  and  can  prove 
to  die  satisfaction  of  the  Court,  that  the  trustee  is  about 
to  proceed  to  an  act  that  is  not  authorized  by  the  true 
scope  of  the  trust,  he  may  obtain  an  injunction  from  the 
Court  to  restrain  the  trustee  from  such  a  wanton  exercise 
of  his  legal  power. 

It  is  clear  the  cestui  que  trust  would  be  entitled  to  an 
injunction  where  the  act  in  contemplation  would,  if  done, 
be  irremediable  (x) ;  but  in  Pechel  v.  Fowler  (y),  a  case 
in  the  Exchequer,  it  is  said  to  have  been  held,  that  a 
cestui  que  trust  could  not  restrain  an  improvident  sale  by 
the  trustee,  because  the  cestui  qua  trust  might  proceed 
against  the  trustee  for  the  consequential  damage  to  the 
estate,  and  so  the  injury  was  not  irreparable ;  but  Sir 
J.  Leach  under  similar  circumstances  granted  an  injunc- 
tion (z) ;  and  other  authorities  are  not  wanting  in  sup- 
port of  so  just  and  reasonable  a  right  (a). 

(<)  Keeling  v.    Child,  Rep.  t.  The  Foundling  Hospital,  2  Ves. 

Finch,  360.  jun.  42. 

(tt)  Cole  ▼.  Moore,  Mo.  806.  (y)  2  Anst.  549. 

(jc)  See  Corporation  of  Ludlow  (2)  Jnon,  case,  6  Mad.  10. 
V.   Greenhouse,   1   B.  N.  R.  57;  {a)See  WebbY.EarlofShaftes- 
in  re  Chertsey  Market,  6  Price,  bury,  7  Ves,  487,  488;  Reeve  v. 
279,   281;    Attomey-General   v.  Parkins,  2  J,  &  W.  390. 
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CHAPTER  XXVIir. 

THE  REMEDIES  OF  THE  CESTUI  QUE  TRUST  IN  THE  EVENT 

OF  A  BREACH  OF  TRUST. 


Upon  this  subject  we  shall  consider,  1.  The  right  of 
the  cestui  que  trust  to  follow  the  estate  into  the  hands  of 
a  stranger,  to  whom  it  has  tortiously  been  conveyed; 
2.  The  remedy  against  the  trustee  personally  by  way  of 
compensation  for  the  mischievous  consequences  of  the 
act ;  and,  3.  The  mode  and  extent  of  redress  in  breaches 
of  trust  committed  by  trustees  of  charities. 

L  Of  following  the  estate  into  the  hands  of  a  stranger. 

The  rule  is,  that  a  cestui  que  trust  may  follow  the 
estate  specifically  into  the  hands  of  any  person  who  b 
either  a  volunteer,  whether  with  or  without  notice,  or  a 
purchaser  for  valuable  consideration  with  notice.  But 
against  a  purchaser  for  valuable  consideration  without 
notice,  or  against  his  alienee,  whether  a  volunteer  or 
purchaser,  and  whether  with  notice  or  without,  or  against 
a  purchaser  without  notice  from  a  purchaser  with  nottoe, 
the  cestui  que  trust  is  barred  from  prosecuting  his 
claim  (0). 

Upon  this  right  of  the  cestui  que  trust  against  the 

(a)  See  suprOf  p.  205. 
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grantee  of  the  estate  we  shall  enter  upon  two  questions : 
1.  Within  what  limits  of  time  the  cestui  que  trust  may 
be  allowed  to  institute  proceedings  for  the  recovery  of 
his  right;  and^  2.  To  what  extent^  and  under  what 
circumstances,  the  Court  will  order  an  account  of  the 
Mesne  rents  and  profits. 

1 .  As  to  the  limitation  of  time  within  which  the  suit 
must  be  instituted. 

It  is  a  well-known  rule,  that,  as  between  cestui  que 
trust  and  trustee  in  the  case  of  a  direct  trust,  no  length 
of  time  is  a  bar ;  for,  from  the  privity  existing  between 
them,  the  possession  of  the  one  is  the  possession  of  the 
other,  and  there  is  no  adverse  title  (b).  It  has  hence 
been  argued,  that,  as  the  person  into  whose  hands  the 
estate  is  followed  is  also  by  construction  of  law  a  trustee, 
the  cestui  que  trust  is  entitled  to  the  benefit  of  the  rule, 
and  is  not  precluded  by  mere  lapse  of  time  from  esta- 
blishing his  claim ;  but  the  authorities  to  the  contrary 
are  clear  and  express,  and  cannot  leave  a  doubt  (c). 

*'  It  is  certainly  true,"  said  Sir  W.  Grant,  "  that  no 
time  bars  a  direct  trust ;  but  if  it  is  meant  to  be  asserted 
that  a  court  of  equity  allows  a  man  to  make  out  a  case 
of  constructive  trust  at  any  distance  of  time  after  the  facts 


(6)  See  Chahner  v.  Bradley^  1 
J.  &  W.  67;  BenneU  v.  Collet/,  2 
M.  &  K.  232 ;  LleveUyn  v.  Mack- 
worth,  Bam.  449;  Wilson  v. 
Moore,  1  M.  &  K.  146 ;  Toums- 
hehd  V,  Townshend,  I  B.  C.  C. 
564;  Httmdnd  v.  Hicks,  1  Vera. 
432 ;  Norton  v.  TurviU,  2  P.  W. 
144  ;  Attomey^General  v.  Mayor 
cf  Exeter,  Jac.  448;  Iteaih  v. 
Henly,  1  Ch.  Ca.  20;  Sheldon  y. 


Weldman^  1  Cb.  Ca.  26  ;  Lord 
HoUis's  ease,  2  Vent.  345 ;  Earl 
of  Pomfret  v.  Windsor,  2  Ves. 
484;  Hargreaves  v.  MidieU,  6 
Mad.  326 ;  Nevarre  v.  Button, 
1  Vin.  Ab.  185. 

(c)  Townshend  v.  Townshend, 
1  B.  C.  C.  550,  see  554 ;  Bonney 
V*  Bidgard,  1  Cox,  145 ;  Andrew 
V.  Wrigley,  4  B.  C.  C.  125;  Lock- 
ey  y.  Lockey,  Pr.  Ch.  518. 
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and  circumstances  happened  out  of  which  it  arises,  I  am 
not  aware  that  there  is  any  ground  for  a  doctrine  so  fatal 
to  the  security  of  property  as  that  would  be :  so  far  from 
it,  that  not  only  in  circunistances  where  the  length  of  time 
would  render  it  extremely  difficult  to  ascertain  the  true 
state  of  the  fact,  but  where  the  true  state  of  the  fact  is 
easily  ascertained,  and  where  it  is  perfectly  clear  that 
relief  would  originally  have  been  given  upon  the  ground  of 
constructive  trust,  it  is  refused  to  the  party  who,  after  long 
acquiescence,  comes  into  a  court  of  equity  to  seek  that  re- 
lief (d)J*  And  Lord  RedesHale  observed,  "  The  position 
that  trust  and  fraud  are  not  within  the  statute  must  be  thus 
qualified  :  that  if  a  trustee  is  in  possession,  and  does  not 
execute  his  trust,  the  possession  of  the  trustee  is  the  pos- 
session of  the  cestui  que  trust ;  and  if  the  only  circum- 
stance is,  that  he  does  not  perform  his  trust,  his  pos- 
session operates  nothing  as  a  bar,  because  his  possession 
is  according  to  his  title:  but  the  question  oi  fraud  is  of 
a  very  different  description ;  that  is  a  case  where  a  per- 
son who  is  in  possession  by  virtue  of  the  fraud  is  not  in 
the  ordinary  sense  of  the  word  a  trustee,  but  is  to  be  con- 
stituted  a  trustee  by  a  decree  of  a  court  of  equity  founded 
on  the  fraud;  and  his  possession  in  the  mean  time  is 
adverse  to  the  title  of  the  person  who  impeaches  the  trans- 
action on  the  ground  of  fraud  (e).** 

As  the  remedy  of  the  cestui  que  trust  is  considered, 
therefore,  on  the  footing  of  any  other  equitable  right,  it 
may  be  proper  to  examine  briefly  how  the  lapse  of  time 
operates  generally  upon  suits  for  equitable  relief. 

To  claims  in  equity  there  appear   to  be  but  three 


(d)  Beckford  v.  fVadCt  17  Ves.  (e)  Hovenden  v.  Lord  Anneslty^ 

97.  2  Sch.  &  Lef.  633. 
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bars  : — 1.  A  statute  of  limitation ;  2.  The  presumption 
of  something  done  which,  if  done,  is  subversive  of  the 
plaintiff's  right ;  3.  The  ground  of  public  policy  or  the 
inconvenience  of  the  relief. 

1.  Wherever  there  is  a  statutable  bar  at  law,  the  same 
period  is  by  analogy,  or  rather  in  obedience  to  the 
statute,  adopted  as  a  bar  in  equity  (/). 

The  language  of  Lord  Camden  upon  this  subject  has 
been  admired  as  peculiarly  energetic.  **  A  court  of 
equity,"  he  said,  **  which  is  never  active  in  relief  against 
conscience  or  public  convenience,  has  always  refused  its 
aid  to  stale  demands,  where  the  party  has  slept  upon  his 
right,  and  acquiesced  for  a  great  length  of  time.  No- 
thing can  call  forth  this  Court  into  activity  but  con- 
science,  good  faith,  and  reasonable  diligence.  Where 
these  are  wanting,  the  Court  is  passive,  and  does  no- 
thing. Laches  and  neglect  are  always  discountenanced ; 
and  therefore,  from  the  beginning  of  this  jurisdiction, 
there  was  always  a  limitation  to  suits.  But  as  the 
Court  had  no  legislative  authority,  it  could  not  properly 
define  the  time  of  bar  by  a  positive  rule  to  an  hour,  a 
minute,  or  a  year :  it  was  governed  by  circumstances. 
But  as  often  as  parliament  hud  limited  the  time  of  actions 
and  remedies  to  a  certain  period  in  legal  proceedings,  the 
Court  of  Chancery  adopted  that  rule,  and  applied  it  to 
similar  cases  in  equity  ;  for  when  the  legislature  had  fixed 


(/)  See  ex  parte  Detvdney,  15  Purch.  No.  15;   White  v.  Ewer^ 

Yes.  496;  Bonne y  ▼.  Ridgard,  1  2  Vent.  340;  Knowles  v.  Spenee, 

Cox,  149;  Bedford  v.  Wade,  17  1  Eq.  Ca.  Ab.   315;  Pearson  v. 

Yes.  97;    Townahend  v.    Towns-  PuUey,   1  Ch.  Ca.   102;  Johnson 

hendt  1  B.  C.  C.  554;  Aggas  v.  v.  Smith,  2  Burr.  961;  Attorney- 

Pickerell,  3  Atk.  225 ;  Belch  v.  General  v.  Mayor  of  Exeter,  Jac, 

Harvey,  Appendix  to  Vend,  and  448. 
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the  time  at  law,  it  would  have  been  preposterous  for 
equity,  which,  by  its  own  proper  authority,  always  msin- 
tained  a  limitation,  to  countenance  hches  beyond  the 
period  that  law  had  been  confined  to  by  parliament; 
and  therefore  in  all  cases,  where  the  legal  right  has  been 
barred  by  parliament,  the  equitable  right  to  the  same 
thing  has  been  concluded  by  the  same  bar(g)J'  And 
Lord  Redesdale  to  the  same  purpose  observed,  ^  It 
is  said  that  courts  of  equity  are  not  within  the  sta- 
tutes of  limitations.  This  is  true  in  one  respect: 
they  are  not  within  the  words  of  the  statutes,  because 
the  words  apply  to  particular  legal  remedies ;  but  they 
are  within  the  spirit  and  meaning  of  the  statutes,  and 
have  been  always  so  considered.  I  think  it  is  a  mistake 
in  point  of  language  to  say  that  courts  of  equity  act 
merely  by  analogy  to  the  statutes :  they  act  in  obedience 
to  them  (A)."  And  again, ''  I  think  the  statute  must  be 
taken  virtually  to  include  courts  of  equity ;  for  when  the 
legislature  has  by  statute  limited  the  proceedings  at  law 
in  certain  cases,  and  provided  no  express  limitations  for 
proceedings  in  equity,  it  must  be  taken  to  have  contem- 
plated that  equity  followed  law ;  and  therefore  it  must 
be  taken  to  have  virtually  enacted  in  the  same  cases  a 
limitation  for  courts  of  equity  also  (i) ; "  and  his  Lordship 
then  lays  down  the  rule,  that  **  if  the  equitable  title  be 
not  sued  upon  within  the  time  that  a  legal  title  of  the 
same  nature  ought  to  be  sued  upon,  the  Court,  acting  by 
analogy  to  the  statute,  will  not  relieve.  If  the  party  be 
guilty  of  such  laches  in  prosecuting  his  equitable,  as 

(^)  Smith  V.  Clay^  cited  in  note  2  Scfa.  &  Lef.  630. 
to  Dehraine  v.  Browne^  3  B.  C.  C.  (t)  lb.  631 ;  and  see  Marquis 

639.  of  Choknondeley  ▼•  L^rd  CUniom^ 

(h)  Hovenden  v.  Lord  Annesley^  2  J.  &  W.  192. 
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would  bar  him  if  his  title  were  solely  at  law,  he  shall  be 
barred  in  equity  (A)/'  And  the  same  doctrines  have 
been  repeatedly  recognised  by  the  highest  authorities, 
amongst  whom  we  may  mention  particularly  Lord  Man- 
ners (/)  and  Sir  T.  Plumer  {m). 

Upon  these  principles,  then,  an  equitable  claim  to 
lands  cannot  be  preferred  after  a  lapse  of  twenty  years  ; 
for  though  to  writs  of  right  and  to  formedons  much 
longer  periods  were  allowed  at  law,  yet  equity  always 
looked  upon  these  as  peculiar  and  excepted  cases,  and 
guided  itself  rather  by  analogy  to  the  statute  of  James, 
which  fixed  the  limitation  to  the  prosecution  of  rights 
of  entry  (»).  But  at  law,  it  must  be  observed,  the 
remainder*man's  right  begins  not  to  run  before  the  de- 
termination of  the  particular  estate  :  in  equity  it  com- 
mences from  the  date  of  the  transaction  sought  to  be 
impeached  ;  for  the  remainder-man,  or  even  the  claimant 
of  a  mere  contingent  interest,  may  file  a  bill  to  re- 
establish his  right  from  the  first  moment  of  the  breach 
of  trust  (o). 

Upon  the  subject  of  a  statutory  bar  it  must  be  noticed, 
that  the  limited  period  affords  a  substantive  insuperable 
obstacle  to  the  plaintiff's  claim,  and  no  plea  of  poverty, 
ignorance,  or  mistake,  can  be  of  any  avail :  however 
clear  and  indisputable  the  title,  could  the  merits  be 
inquired  into,  the  limited  time  has  elapsed,  and  the  door 
of  justice  is  closed  (/?).    If  the  Court  could  relieve  after 

(k)  Bond  ▼.  Hopkins,  1  Sch.  &  Lord  Clinton,  2  J.  &  W.  192. 

Lcf.  429.  (o)  Andrew  v.  Wrigley,  4  B.  C.  C. 

(0  MedUeoH    ▼.    O^Donel,    1  125. 

B.  &  B.  166.  (p)  Marquis  of  Cholmondeley  V, 

(m)  Murquis  of  Cholmondeley  Lord  Clinton^  2  J.  &  W.  139,  per 

V.  Lord  CHnton,  2  J.  &  W.  151.  Sir  T.  Plumer  ;  Byrne  v.  Frere,  2 

(n)  Marquis  of  Cholmondeley  v.  Moll,  171}  178,  per  Sir  A.  Hart. 
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twenty  years  on  the  ground  of  distress,  or  any  similar 
plea,  so  might  it  after  thirty,  forty,  or  fifty  :  there  would 
be  no  limitation,  and  property  would  be  thrown  into 
confusion  (q). 

But  no  time  will  cover  a  fraud  so  long  as  it  remains 
concealed,  for,  until  discovery,  the  title  to  avoid  the 
transaction  does  not  properly  arise  (r).  But,  a^er  dis- 
covery, the  defendant  may  avail  himself  of  the  statute, 
for  he  has  a  right  to  say,  **  You  shall  not  bring  this 
matter  under  discussion  at  this  distance  of  time :  it  is 
entirely  your  own  neglect  that  you  did  not  do  so  within 
the  period  limited  by  the  statute  (j).** 

The  defendant  may  avail  himself  of  the  Statute  of 
Limitations,  when  the  bar  to  the  claim  appears  on  the 
face  of  the  bill,  by  demurrer  (t)  :    when    it  does  not 


(g)  Hovenden  v.  Lord  Annea- 
ley^  2  Sch.  &  Lef.  640. 

(r)  CottereU  v.  Purchase,  Cas. 
t.  Talbot,  63,  per  Lord  Talbot  ; 
MedUcott  V.  O'Donel,  1  B.  &  B. 
166,  per  Lord  Manners;  Arran  v. 
Tyrawly,  cited  lb.  170;  Alden  v. 
Gregory y  2  Ed.  280  ;  Morse  v. 
Royal,  12  Ves.  374,  per  Lord 
Erskine ;  BichneU  v.  Gough,  3 
Atk.  558;  South  Sea  Company  v. 
WymondseU,  3  P.  W.  143 ;  Booth 
V.  Warrington,  4  B.  P.  C.  163  ; 
Pickering  v.  Lord  Stamford,  2  Ves. 
jun.  280,  per  Lord  Alvanley;  Sel. 
Cas.  Ch.  34;  see  Hovenden  v. 
LordAnnesley,  2  Sch.  &  Lef.  634; 
Roche  y.  O'Brien,  I  B.  &  B.  330; 
Blennerhassett  v.  Day,  2  B.  &  B. 
1 18,  per  Lord  Manners ;  Whitton  v. 
Toone,  5  Mad.  54;  and  see  Whah 


ley  V.  fVhaUey,  1  Mer.  436;  JFes- 
iemv,  Cariwrighi,  Sel. Cas.  ch.  34. 
But  Sir  A.  Hart  thought  dme 
would  ran  against  fraud  from  the 
date  of  it,  though  undiscovered, 
provided  the  person  entitled  had 
knowledge  of  the  fraud  a  reason- 
able time  before  the  expiration  of 
the  period.  Byrne  v.  Frere^  2 
Moll.  137. 

(s)  Hovenden  v.  Lord  Annes- 
ley,  2  Sch.  &  Lef.  634,  per  Lord 
Redesdale;  Western  v.  Cariwrighi^ 
Sel.  Ch.  Ca.  34. 

(0  Foster  v.  Hodgson,  19  Ves. 
180;  Beckford  v.  Close,  dted  lb. 
184 ;  Hardy  v.  Reeves,  4  Ves.  479, 
|ier  Lord  Alvanley;  Hodiey.HeaUy, 
1  V.  &  B.  539  ;  Hovenden  v.  L<^rd 
Annesley,  2  Sch.  &  Lef.  637-8; 
Jenner  v.    Tracy,  cited   Cook  v. 
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appear  on  the  bill^  by  plea  (u) ;  or  the  defendant  may 
pray  in  his  answer  to  have  the  same  benefit  at  the  hear- 
ing as  if  he  had  pleaded  the  statute  (x)  ;  but,  if  he  neither 
demur,  nor  plead,  nor  pray  to  have  the  same  benefit  as 
if  he  had  pleaded,  he  cannot  shelter  himself  under  the 
statute  at  the  time  of  the  hearing  (y)  ;  though  the  Court 
itself  may  still,  in  its  ovirn  discretion,  refuse  to  grant  relief 
after  the  limited  period  {z). 

Even  when  the  bill  charges  fraud  the  defendant  may 
demur  (a),  or  plead  (b ),  unless  the  plaintiff  allege  that 
the  fraud  was  only  discovered  within  the  period  limited 
by  the  statute.  But  if  the  plaintiff  do  so  allege,  the 
defendant  must  then  by  plea  either  deny  the  fraud,  or 
prove  that  the  plaintiff  had  knowledge  of  it  (c). 

2.  The  Court,  after  great  length  of  time,  will  pre- 
sume  some  act  to  have  been  done,  which,  if  done,  is  a 
bar  to  the  demand. 

The  period  at  which  the  Court  raises  the  presumption 
depends   upon  the   circumstances  of  the   case.     As  a 

Amham,  3  P.  W.  287,  note  (B) ;  Windsor,  2   Ves.  483,  per  Lord 

Pearson  v.  Pulley,  1  Ch.  Ca.  102;  Hardwicke;  Prince  v.  HeyUn,  1 

Frazer  v.  Moor,  Bunb.  54.     But  Atk.  494,  per  eundem;  and  see 

Deloraine  v.  Brown,  3  B.C.C.  633,  Attorney-General  v.  Christ* s  Hos- 

and  Ldrd  Hardwicke  in  Aggas  v.  pital,  3  M.  &  K.  344. 

Pickerell,  3  Atk.  225,  contra.  {z)  Prince  v.  Heylin,  ubi  supra. 

(tf)  Aggas  v.  Picker  ell,  3  Atk.  (a)  See  Hovenden  v.  Lord  An-- 

225,  and   the  cases   there   cited  ;  nesley,  2  Sch.  &  Lef.  637,  disap- 

Wych  V.  E.  L  Company,  3  P.  W.  proving  Lord  Deloraine  v.  Browne, 

309  ;  Lacon  v.  Lacon,  2  Atk.  395 ;  3  B.  C.  C.  633  ;  Hoare  v.  Peck, 

Welford  v.  Liddel,  2  Yes.  400  ;  6  Sim.  51. 

Blewiti  V.    Thomas,  2  Yes.  jun.  (b)  South  Sea  Company  v.  fVy- 

669 ;   &c.  mondseU,  3  P.  W.  143. 

(«)  Barber  v.  Barber,  18  Yes.  (c)  See   Mitford    on    Pleading, 

286  ;   &c.  269,  4th  ed. 

(y)  Earl  of  Pomfret  v.   Lord 
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general  rule,  the  Court  presumes,  after  a  lapse  of  twenty 
years  (1),  but  where  there  is  a  statutable  bar  at  law,  and 
of  a  different  period,  the  Court  will  not  entertain  a  pre- 
sumption within  a  less  time  than  the  period  fixed  by  the 
statute.  Thus,  in  a  case  at  law,  where  an  action  was 
brought  f(Mr  the  recovery  of  a  quit-rent,  no  demand 
of  payment  having  been  made  for  the  preceding  thirty- 
seven  years.  Baron  Eyre  was  of  opinion,  that,  although 
the  claim  was  not  barred  by  the  statute,  yet  after  non- 
payment and  acquiescence  of  that  length  of  time  a 
release  might  be  presumed,  and  directed  the  jury  to  find 
the  quit-rent  extinguished.  A  new  trial  was  granted, 
and  Lord  Mansfield  said,  ''  there  was  no  instance  of  set- 
ting up  any  length  of  time  short  of  the  period  fixed  by 
the  statute  as  a  bar  to  the  demand,  and  in  cases  of  quit- 
rents  like  the  present  the  reason  of  carrying  back  the 
limitation  to  the  period  fixed  by  the  statute,  viz.  fifty 
years,  was  the  stronger,  because  the  consideration  was 
so  trifling,  though,  if  a  real  ground  for  supposing  a 
release  or  extinguishment  appeared,  the  smailness  of  the 
claim  would  have  no  weight ;  but  in  this  case  there  was 
mere  length  of  time,  which,  barely  as  such,  ought  not  to 
be  received  as  a  bar  (d)/" 

Presumptions  are  made,  not  because  the  Court  really 
believes  what  is  presumed,  but,  in  the  absence  of  all 

{d)  Eldridge  v.  Knott,  Cowp.  214. 


(I)  In  Harmooi  ▼.  Oglander,  6  Yes.  199,  8  Yes.  106,  the  bill 
filed  after  a  lapse  of  ihirty^two  years,  yet  neither  Lord  AlTanlej  nor 
Lord  Eldon  considered  the  length  of  time  to  bar  the  plaintiff's  demand; 
but  in  this  case  the  parties  were  equitable  tenants  in  common,  and  as 
between  them  the  presumption  of  ouster  does  not  arise,  or  not  in  an  e^ual 
degree. 
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evidence,  for  the  purpose  and  from  a  principle  of  quiet* 
ing  the  possession  (e).  Lord  Erskine  observed,  ''  It  is 
said  you  cannot  presume  unless  you  believe.  It  is  be- 
cause there  are  no  means  of  creating  belief  or  disbelief, 
that  sudi  general  presumptions  are  raised :  upon  the 
wealmess  and  infirmity  of  all  human  tribunals  in  judgmg 
of  matters  of  antiquity,  instead  of  belief  which  must  be 
the  foundation  of  this  judgment  upon  a  recent  transac- 
tion, where  the  circumstances  are  incapable  of  forming 
any  thing  like  belief  the  legal  presumption  holds  the 
place  of  particular  and  individual  belief  (/).''  Where 
positive  evidence  can  be  presented  to  the  Court,  the  fact 
may  be  presumed  after  a  period  much  shorter  than  the 
usual  one.  And,  on  the  other  hand,  though  the  distance 
of  time  may  be  fax  greater  than  the  ordinary  limit  for 
presumption,  yet  if  there  appear  any  positive  evidence 
to  negative  the  fact,  the  legal  inference  cannot  be  sus- 
tained, for  the  rule  is  stabit  presumptio  donee  probetur  in 
eontrarium.  But  the  Court  has  judged  it  better  for  the 
ends  of  justice,  that  presumptions  should  he  favoured  in 
law,  and  should  not  be  rebutted  by  very  slight  evidence 
in  contradiction  (g). 

The  Court  cannot  presume  a  person  to  have  aban- 
doned his  right  so  long  as  he  remains  in  ignorance  of  it, 
or  labours  under  a  mistake  {h) ;  and  the  distress  of  a 


(e)  Etdridge  ▼.  Knott,  Cowp. 
215,  per  Lord  Mansfield. 

(/)  HiUary  v.  WaUer,  12  Ves. 
266. 

{g)  Jones  v.  Turberville,  2  Ves. 
jun.,  13|  per  Lord  Commissioner 
Eyre. 

(A)  See  Marquis  of  Cholmonde- 
ley  V.  Lord  Clinton,  2  Mer.  362; 


Randall  v.  Errington,  10  Yes. 
427 ;  Roche  v.  O'Brien,  1  fi.  &  B. 
380,  see  342 ;  Pickering  y.  Stam- 
ford, 2  Yes.  jun.  280,  and  follow- 
ing pages ;  S,C.  lb.  585;  Chahner 
T.  Bradley,  1  J.  &  W.  65,  and  fol- 
lowing pages ;  Bennett  v.  CoUey,  2 
M.  &  K.  232. 
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person,  so  far  as  it  accounts  for  his  laches,  will  pro  tanto 
weaken  the  foundation  of  the  presumption  (f).  So  a 
release  of  right  cannot  with  the  same  force  be  presumed 
against  a  class  of  persons,  as  against  an  individual ;  for 
it  is  not  likely  that  a  person  having  only  an  aliquot 
share  in  the  property  should  pursue  his  remedy  with  the 
same  spirit,  as  if  he  were  the  exclusive  proprietor  (A:). 

Under  the  head  of  presumption  we  may  notice  the 
subject  of  waiver,  for  it  would  seem  that  waiver  is  not  a 
bar  per  se,  but  operates  by  way  of  furnishing  evidence 
towards  establishing  the  presumption.  ''  As  to  waiver,*' 
said  Sir  W.  Grant,  '^  it  is  difficult  to  say  precisely  what 
is  meant  by  that  term.  With  reference  to  the  legal 
effect,  a  waiver  is  nothing,  unless  it  amount  to  a  release. 
It  is  by  a  release,  or  something  equivalent  only,  that  an 
equitable  demand  can  be  given  away.  A  mere  waiver 
signifies  nothing  more  than  an  expression  of  intention 
not  to  insist  upon  the  right,  which  in  equity  will  not 
without  consideration  bar  the  right  any  more  than  at 
law  an  accord  without  satisfaction  would  be  a  plea.  If 
there  be  a  consideration,  however  slight,  I  do  not  know 
that  the  Court  would  not  consider  it  a  sufficient  founda* 
tion  for  a  release,  or  what  is  equivalent  to  a  release  (/)." 

A  bar  by  analogy  to  a  statute  may,  as  we  have  seen, 
be  taken  advance  of  by  demurrer,  or  plea,  or  answer ; 

(f)  See  Roche  Y.  O'Brien,  1  B.  Yes.    158;   Hardwiek  v.   Mynd^ 

&B.  342;  Hillary  v.  Waller,  12  1  Anst.  109;  Attorney-General  y. 

Yes.  266;  Gowland  v.  De  Faria,  Lord  Dudley,  Coop.  146;  but  see 

17  Yes.  25;  Byrne  y.  Frere,  2  EUioi  v.  Merriman,  2  Atk.  42; 

Moll.  171  >  178.  Hercy  v.  Dinwoody,  2  Yes.  jun. 

{k)   See    fVhichcote    y.    Law-  87* 
rence,  3  Yes.  752  ;   Anon,  case,         {I)  Stackhouse  v.  BamsUm,  10 

cited    Lister    v.    Lister,   6   Yes.  Yes.  466. 
632;  Kidney  y.   Coussmaker,   12 
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but  a  presumption^  being  the  inference  of  a  fact,  cannot 
be  opposed  to  a  claim  by  way  of  demurrer. 

Thus,  in  Deloraine  v.  Brown  {ni)  the  defendant  put  in 
for  general  demurrer,  that  it  appeared  by  the  bill  the 
last  transaction  sought  to  be  impeached  thereby  happened 
twenty-eight  years  before  the  filing  of  the  bill,  and  the 
plaintiff  had  shewn  no  cause  why  he  had  not  sooner  in- 
stituted the  suit.  **  The  argument,''  said  Lord  Thurlow, 
''must  be,  not  that  a  positive  limitation  of  time  has 
barred  the  suit,  for  that  would  be  a  pure  question  of 
law ;  but  that,  from  long  acquiescence,  it  should  be  pre^ 
sumed  that  the  firauds  charged  did  not  exist,  or  that  it 
should  be  intended  that  the  plaintiff  had  confirmed  the 
transaction,  or  had  released,  or  submitted  upon  such  consi- 
deration as  to  bar  himself  from  the  general  equity  stated 
in  the  bill.  This  must  be  an  inference  of  fact,  and  not 
an  inference  of  law ;  and  the  demurrer  must  be  over- 
ruled, because  the  defendant  has  no  right  to  avail  himself 
by  demurrer  of  an  inference  of  fact  upon  matter,  on 
which  a  jury  in  a  Court  of  law  would  collect  matter  of 
fact  to  decide  their  verdict  if  submitted  to  them,  or  a 
Court  would  proceed  in  the  same  manner  in  equity.  What 
limitation  of  time  will  bar  a  suit  where  there  is  no  positive 
limitation,  or  under  what  circumstances  the  lapse  of  time 
ought  to  have  that  effect,  must  depend  on  the  facts  of 
the  particular  case,  and  the  conclusion  must  be  an  in- 
ference of  fact,  and  not  an  inference  of  law,  and  there- 
fore cannot  be  made  on  demurrer  (w)  (1)." 

(f»)  3  B.  C.  C.  633.  Mitford  on  Pleading,  212,  4th  ed. 

(n)  See  the  argument  stated  in 

(1)  Lord  Thurlow  considered  the  demurrer  in  this  case  to  turn  on  pre- 
sumption, and,  on  that  supposition,  it  was  rightly  overruled ;  but  Lord 
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3.  Though  the  plaintiff's  demand  cannot  be  met  by  an 
absolute  bar^  and  no  release  of  right  can  be  presumed ; 
yet,  thirdly,  relief  will  not  be  granted  where,  if  adminis- 
tered, it  would  lead  to  great  public  or  private  inecm* 
venience  (o). 

Thus  in  a  bill  for  an  account  against  an  executor  or 
administrator,  who  is  in  equity  a  trustee,  and  not  reached 
by  any  statute  of  limitation,  though  the  premn^tion  of  a 
final  settlement  may  be  rebutted  by  positive  evidence, 
the  Court  will  not  open  the  account  at  any  distance  <^ 
time,  when  it  is  probable  most  of  the  parties  are  dead, 
and  the  vouchers  and  receipts  are  lost  {p). 

Where  a  suit  w^  prosecuted  after  a  delay  of  tlu-ee- 
score  and  two  years.  Lord  Keeper  Wright  s^,  that 
'Hhe  cause  being  now  within  one  year  of  the  gmnd 
climacteric,  it  was  fit  it  should  be  at  r^st  (9).**  But  bills 
have  been  dismissed  at  the  end  of  twenty-seven  years  (r), 
and  a-  much  shorter  period  would  be  a  sui&deni  bair, 
should  the  Court  see  a  difficulty  in  gfadting  the  relief: 
every  case  must  be  determined  witli  reference  to  its  own 


particular  circumstances  {s). 

* 

(0)  See  Attorney  •  General   v.  {q)  St.  John  v.  Tumier^  2  Yeni. 

Mayor  of  Exeter ^  Jac.  448.  418. 

(p)  Hunton  y.  Davtes^  2   Ch.  (r)  CampbeU  ▼.  Grakamf  1  R. 

Re.  44 ;  Huet  v.  Fleteher,  1  Atk*  &  M.  45S. 

467;  Pearson  ▼•  Belehier^  4  Yes.  (s)  See  Herey  v.  Dumen^  % 

627;  Hercy  v.  Dmwoody,  2  Yes.  Yes.  jun.  03;  Earl  of  Pomfrei  r. 

Jan.  87.  Lord  Wmdeor,  2  Yes.  483, 

■ 

Redesdale,  whose  profoand  knowle^S®  of  eqaity  ]|lef4i|g,€aiiBot  be  dis- 
pated,  has  since  declared  his  opinion  that  the  defendant's  demnrrer  was 
good,  as  stating  not  matter  of  ftiel,  bnt  what  is  mattei^  of  law,  tik.,  the 
bar  to  the  plaintiff's  demand  by  analogy,  or  in  obefieiiee  to  l!he  Stctnte  of 
Limitations.     Hovendenr,  Lord  Ameeley,  %  Seh.  h  Ilei.  637. 


CH.  XXVIII.]    IN  THE  EVENT  OP  A  BREACH  OF  TRUST.  623 

Where  there  is  no  bar  by  analogy  to  a  statute,  nor 
any  ground  for  presumption  of  a  release,  nor  any  private 
or  public  inconvenience,  there  is  then  no  obstacle  to  the 
claim  from  the  mere  lapse  of  time  (t). 

Thus  in  Pickering  v.  Lard  Stamford  (u)  a  testator 
gave  the  residue  of  his  personal  estate  to  a  charity,  and 
thirty-five  years  after  his  decease  the  next  of  kin  filed 
their  bill  for  an  account,  and  prayed  that  such  part  as 
consisted  of  money  upon  mortgage,  or  other  real  securi- 
ties, might  be  declared  a  void  bequest,  and  distributable, 
subject  to  debts,  &c.,  among  the  testator's  next  of  kin. 
Lord  Alvanley  said,  *'  I  should  be  happy  to  dismiss  the 
bill,  if  I  were  authorized  by  law  to  say  this  Court  would 
not  entertain  one  after  twenty  years,  every  disability  to 
sue  being  removed*  I  heartily  wish  it  was  so,  and  see  no 
reason  why  it  should  not.  It  is  a  grievous  thing  that 
the  defendants  should  be  disturbed  after  so  long  a  lapse. 
At  the  same  time  I  know  no  rule  that  has  established 
that  mere  length  of  time  will  bar.  Therefore,  that  being 
the  case,  I  am  to  say  whether  under  the  circumstances 
a  bar  can  be  presumed  (x)/*  And  for  facilitating  the 
question  of  presumption,  his  Lordship  directed  certain 
previous  inquiries  by  the  Master  ;  and  it  appearing  from 
the  report,  that  no  release  or  assignment  of  their  interest 
by  the  next  of  kin  for  the  purposes  of  the  charity  could 
under  the  circumstances  be  presumed,  his  Lordship  then 
had  recourse  to  the  ground  of  inconvenience.  "  It  does 
not  follow,"  he  said,  *'  that  the  bill  may  not  be  dismissed, 
though  it  Q^nnot  be  pleaded  to.  The  question  in  all  these 
cases  is,  whether  there  are  motives  of  public  policy,  or 

(i)  Earl  of  Pomfret  v.    Lord     Jac.  443. 
Windsor,  2  Yes..  472:  see  Attor-         (fi)  2  Yes.  jan.  272. 
ney 'General  v.  Mayor  of  Exeter ,         («)  lb.  283. 
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private  inconvenience^  to  induce  the  Court  to 'say/ Uniler 
all  the  circumstances^  the  suit  ought  not  to  be  entertained; 
and  if  great  public  inconvenience  would  arise^  and  the 
stale  demand  would  involve  the  parties  in  endless  difii- 
culties  in  clearing  the  accounts-r-difficulties  arising  from 
the  negligence  of  the  other  parties  in  lying  by,  I  very 
much  concur  with  the  principle  Lord  Cowper  lays  down 
in  Pooley  v.  Ray  (j/),  that  a  person,  who  willingly 
stands  by  while  the  executor  pays  away  money,  shall 
not  oblige  him  to  refund,  for  this  would  be  drawing 
the  executor  into  a  snare.  If  from  the  plainti£P's  lying 
by  it  is  impossible  for  the  defendants  to  render  Uie  ac*- 
counts  he  calls  for,  or  it  will  subject  them  to  great  incon- 
venience, he  must  suffer ;  or  the  Court  will  oppose^  what 
I  think  the  best  ground,  public  convenience.  It  mig^t 
have  happened,  that  the  trustees,  taking  possession  of  tlie 
personal  estate,  and  not  aware  of  the  law,  might  in  tfie 
course  of  so  many  years  have  conducted  themselves  tSo^ 
not  to  be  able  to  prove  of  what  the  personal  estate  c<fh- 
sisted  at  the  death  of  the  testator.  They  might  'have 
kept  such  accounts,  that  it  would  have  been  impossible 
to  determine  whether  the  plaintiffs  could  have  made  any 
specific  demand  upon  any  part  of  the  personal  estate.:  {£• 
so,  I  should  have  dismissed  the  bill.  If  the  executona 
had  lost  the  accounts  I  should  not  have  punished  thMQ 
for  executors  are  not  bound  to  keep  accounts  for  4biiri|i- 
years.  The  plaintiffs  are  so  conscious  of  this,  that  tkly 
do  not  call  on  the  trustees  to  account  for  what  has  he0a 
disbursed  before  any  demand  made  ;  and  therefore  it  is 
insisted  no  such  inconvenience  will  arise,  as  they  only  de- 
sire such  an  account  as  can  be  given,  and  are  willing  to 
take  that  part  of  the  personal  estate,  that  appears  to  have 

(y)  1  P.  W.  855. 
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consisted  of  real  securities,  and  demand  no  account  of 
interest  farther  than  from  the  time  of  filing  the  bill.  It 
appears  that  the  trustees,  who  by  their  conduct  have 
done  themselves  great  credit,  have  kept  such  accounts, 
that  there  is  no  difficulty  in  finding  the  personal  estate  at 
the  death  of  the  testator.  Then,  the  only  inconvenience 
will  be,  that  the  charity  will  now  cease  to  have  so  much. 
That  is  certainly  to  be  lamented,  but  it  will  not  involve 
any  person  in  difficulties  to  be  attributed  to  the  neglect 
of  the  plaintiffs.  Therefore,  desiring  to  be  understood  by 
no  means  to  give  any  countenance  to  these  stale  demands, 
but  upon  the  circumstances,  that  there  is  nothing  in- 
ducing great  public  or  private  inconvenience,  that  the  ac- 
counts are  found,  and  that  the  trustees  are  not  called  on 
to  account  for  what  has  been  disbursed,  I  am  bound  to 
decide  in  favour  of  the  plaintiffs  (z).'' 

We  may  now  introduce  the  late  Act  for  the  limitation 
of  actions  and  suits  (a). 

By  the  24th  section  it  is  declared,  that  *^  no  person 
claiming  any  land  or  rent  in  equity  shall  bring  any  suit 
to  recover  the  same  but  within  the  period,  during  which 
by  virtue  of  the  provisions  thereinbefore  contained  he 
might  have  made  an  entry  or  distress,  or  brought  an  ac- 
tion to  recover  the  same  respectively,  if  he  had  been  en- 
titled at  law  to  such  estate,  interest,  or  right  in  or  to  the 
same  as  he  shall  claim  therein  in  equity." 

This  enactment,  it  must  be  observed,  applies  to  lands 
and  rents  only  as  defined  by  the  first  section,  and  in  re- 
spect of  such  property  it  is  merely  confirmatory  of  what 
was  before  settled  in  equity  upon  general  principles.  The 
legal  bar  was  already  an  equitable  bar  by  analogy  to  the 

(a)  2  Ves.  jun.  582,  and  follow-  (a)  3  &  4  W.  4,  c.  27. 

ing  pages. 

S  S 
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the  statute,  and  the  present  Act  has  made  it.  an  express 
bar. 

The  25th  section  declares,  thatj  '^  when  wy  land  or 
rent  shall  be  vested  in  a  trustee  upon  any  expifass  trust, 
the  right  of  the  cettni  que  tru9t,  or  aqy  person  claiming 
through  him,  to  bring  a  suit  against  the  trustee,  09  any 
person  claiming  through  him,  to  recover  snob  land  or 
rent,  shall  be  deemed  to  have  first  4bc«rued#  4eQftfding  to 
the  meaning  of  the  Act,  at  and  not  b^or4  the  time  at 
which  such  land  or  rent  shall  have  been  conveyed  to  a 
purchaser  for  valuable  consideration,  md  abflll  tbep  be 
deemed  to  have  accrued  only  as  agaiBst'  such  purchaser, 
and  any  person  claiming  through  him/- 

Therefore,  if,  as  in  The  Marquis  of  ChohmudeUy  v. 
Lord  Clinton  {b),  lands  be  vested  in  A*  end  bi^  heirs 
upon  trust  for  B.  and  his  heirs,  and  on  B.'s  de«th  C., 
by  mistake,  is  considered  as  the  rightful  owner^  and 
enters  on  possession,  and  deals  with  the  property  by 
voluntary  settlement  or  devise,  but  makes  no  c(ttYeyance 
to  a  bond  fide  purchaser,  the  heir  of  B.  is  not  bansed 
of  his  remedy  by  virtue  of  this  Act,  though  20  years 
may  have  elapsed.  But  in  such  a  case,  though  the  posi* 
tive  bar  by  virtue  of  the  Act  does  not  apply,  yet  a  bar  to 
the  suit  may  still  be  pleaded  on  the  principles  laid  down 
before  the  Act,  by  analogy  to  the  statute  of  Jiunea. 

The  26th  section  declares»  that  "  in  every  case  of  a 
concealed  fraud  the  right  of  any  person  to  bring  a  suit 
in  equity  for  the  recovery  of  any  land  or  rent,  of  which 
he,  or  any  person  through  whom  he  claims,  may  have 
been  deprived  by  such  fraud,  shall  be  deemed  to  have 
first  accrued  at  and  not  before  the  time  at  whidi  such 

{h)  2J.  &W,  1. 
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frand  shall,  or  with  reasonable  diligence  might  have  been, 
first  known  or  discovered." 

This  enactment  also  is  not  introductory  of  any  new  law, 
but  is  merely  confirmatory  of  the  doctrines,  which  equity, 
acting  on  general  principles,  had  previously  established. 

By  the  27th  section  it  is  provided,  that  '^  nothing  in 
the  Act  contained  shall  be  deemed  to  interfere  with  any 
rule  or  jurisdiction  of  courts  of  equity  in  refusing  relief, 
on  the  ground  of  acquiescence  or  otherwise,  to  any  per* 
son  whose  right  to  bring  a  suit  might  not  be  barred  by 
virtue  of  that  Act." 

2.  We  shall  briefly  notice  to  what  extent  a  court  of 
equity,  upon  recovery  of  the  estate,  will  direct  an  ac- 
count against  the  defendant  of  the  meme  rents  and  profits. 

The  general  rule  is,  that  a  cestui  que  trust,  by  establish- 
ing his  claim  to  the  land,  has  shown  inclusively  a  right 
to  the  mesne  rents  and  profits  from  the  very  commence- 
ment of  his  title,  for,  if  the  corpus  of  the  estate  was  his, 
the  rents  and  profits,  which  ought  to  follow  the  corpus, 
were  tortiously  intercepted  by  the  wrongful  possessor  (c). 

But  to  this  rule  several  exceptions  must  be  made,  for, 

1.  It  would  seem  the  cestui  que  trust  cannot  enforce  an 
account  beyond  the  period  of  the  preceding  six  years ; 
provided,  at  least,  the  defendant  has  pleaded  the  Statute 
of  Limitations  in  bar  (cQ. 


(c)  Dormer  v.  Fortescue,  Ridg. 
Rep.  /.  Hardwicke,  1S3,  S.  C. 
3  Atk.  130,  per  Lord  Hardwicke; 
Hobson  V.  Trevor,  2  P.  W.  191 ; 
Coventry  v.  Hall,  2  Ch.  Ca.  134; 
AUomey 'Generals.  FloyerfiYein. 
748;  Duke  of  Norfolk's  case,  3 
Ch.  Ca.  52. 

(rf)  Love  V.  Eade,  Rep.  /.  Finch, 


269  ;  Reade  v.  Reade,  5  Ves.  749, 
750 ;  Harmood  v.  Oglander,  6  Ves. 
215;  Drummond  v.  Duke  of  Si% 
Albans,  5  Ves.  439;  Hercy  ▼. 
Ballard,  4  B.  C.  C.  468 ;  Stack- 
house  V.  Bamston,  10  Ves.  470; 
Monypenny  v.  Bristow,  2  R.  &  M. 
125. 
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2.  If  the  defendant  was  a  bond  fide  possessor,  that  is, 
if  he  had  no  notice  of  the  plaintiff's  title  expressly  given 
him,  and  had  no  deeds  or  writings  in  his  custody  which 
shewed  the  title  of  the  plaintiff  or  any  stranger,  in  such 
case  the  account  of  the  meme  rents  and  profits  will  be 
restricted  to  the  time  of  filing  the  bill  {e) ;  and  no  farther 
account  will  be  granted,  though  the  plaintiff  was  an  in- 
fant, and  the  defendant  an  express  trustee,  but  ignorant 
of  his  own  true  character  (/).  However,  such  rents  and 
profits  as  accrued  before  the  filing  of  the  bill,  but  never 
came  to  the  hands  of  the  defendant,  as  money  paid  into 
Court,  will  follow  the  right  to  the  land,  and  be  decreed 
to  the  plaintiff  (^). 

3.  If  the  ceUvi  que  trust  be  guilty  of  laches,  the  ac- 
count will  not  be  carried  farther  back  than  to  the  filing 
of  the  bill,  for  it  was  the  plaintifi^s  own  fault  that  he 
did  not  institute  his  suit  at  an  earlier  period  (h) ;  and  if 
it  be  a  case  of  great  laches,  the  Court  will  shew  its  dis- 
pleasure by  not  directing  an  account  beyond  the  date  of 
the  decree  (i). 

In  an  old  case  a  cestid  que  trust  had  filed  his  bill  for  an 
estate  upon  the  ground  of  an  equitable  title,  and  charged 
the  defendant  with  the  receipt  of  the  tnesne  rents  and 


(e)  Dormer  v.  Forteseue,  Ridg. 
Rep.  U  Hardwickc,  183,  S.  C.  3 
Atk.  134,  per  Lord  Hardwicke; 
PuUeney  v.  Warren,  6  Ves.  93, 
per  Lord  Eldon ;  Edwards  v.  Mor- 
gottf  M'Clel.  541,  see  t554,  555; 
Forder  v.  Wade,  4  B.  C.  C.  521. 

(/)  Drummond  v.  Duke  of  St, 
Albans,  5  Yes.  433,  see  439. 

(g)  S.C. 

(A)  Dormer  t.  Forteseue,  Ridg. 


Rep.  t.  Hardwicke,  183,  S.  C.  3 
Atk.  130,  per  Lord  Hardwicke; 
Cook  V.  Amham,  2  £q.  Ca.  Ak 
235 ;  Pettiward  v.  PrescoU,  7  Ves, 
541 ;  Bowes  v.  East  London  Wa-^ 
ierworks  Company,  3  Mad.  375; 
and  see  Pickett  v.  Loggom^  14 
Yes.  215;  Kidney  ▼.  Coussmdker^ 
12  Yes.  158. 

(i)   AeherUy  t.  Roe,    5  Yes. 
565. 
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promts,  but  prayed  only  for  a  conveyance  of  the  lands, 
omitting  to  pray  specially  for  any  account  of  the  rents. 
A  conveyance  was  decreed,  and  no  account  ordered ;  but 
afterwards  the  cestui  que  trust  filed  a  second  bill  for  the 
exclusive  purpose  of  obtaining  an  account  of  the  mesne 
rents  and  profits,  and  the  Court  so  decreed  it  (k)  (1). 

Xk)  HaU  V.  Coventry,  2  Ch.  Ca.  134. 


(1)  As  the  subject  td  accounting  for  mesne  rents  and  profits  in  equity 
is  nowhere  to  be  found  in  any  systematic  form,  the  following  remarks  may 
perhaps  not  be  found  useless. 

An  account  of  rents  and  profits  may  be  sought,  either  independently  of 
relief  respecting  the  carpus  of  the  land,  or  as  incident  or  collateral  to  it. 

T.  Where  the  account  is  sought  independently  of  other  relief,  if  it  be 
directed  against  a  person  who  is  an  express  trustee,  then,  as  the  statutes 
o(  limitation  do  not  run  between  trustee  and  cestui  que  trust,  an  account 
i^i]l  be  directed  from  the  time  the  rents  were  withdrawn.  See  Attorney- 
General  v.  Brewers*  Company,  1  Mer.  498. 

If  the  claim  to  the  rents  rest  upon  a  legal  title,  the  plaintiff  has 
then  a  legal  remedy,  and  cannot  come  into  a  court  of  equity  at  all; 
Jesus  College  v.  Bloome,  3  Atk.  262;  and  see  Dinwiddle  v.  Bailey, 
6  Yes.  136;  Taylor  v.  Crompton,  Bunb.  95;  Lansdowne  v.  Lansdowne, 
1  Mad.  137;  except  in  cases  where,  from  the  complicated  nature  of 
the  accounts,  or  other  particular  circumstances,  a  court  of  law  would 
aSbfi  Tdry  .inadequate  zelief :  see  O'Connor  v.  Spaight,  1  Sch.  &  Lef. 
309;  Corporation  of  Carlisle  v.  Wilson,  13  Yes.  276.  But  an  infant 
may  file  a  bill  for  an  account  upon  a  legal  title  ;  Gardiner  v.  Fell, 
1  J.  &  W.  22;  Roherdeau  v.  Rous,  1  Atk.  543;  YaUop  v.  Holworthy, 
1  Eq.  Ca.  Ab.  7 ;  Newhurgh  v.  Bickerstaffe,  1  Yem.  295 ;  as  every 
person  entering  upon  an  infant's  lands  is  regarded  in  the  light  of  a  bailiff 
or  receiver  for  the  infant;  Dormer  v.  Fortescue,  3  Atk.  130,  per  Lord 
Hardwicke;  PuUeney  v.  Warren,  6  Yes.  89,  per  Lord  Eldon;  New- 
burgh  V.  Bickerstaffe,  1  Yem.  296,  per  Lord  Keeper  North;  and  gene- 
rally all  persons  may  have  an  account  upon  a  legal  title  in  respect  of 
mfnes,  which  are  a  species  of  trade ;  Bishop  of  Winchester  v.  Knight,  1 
P.  W.  406;  and  see  PuUeney  v.  Warren,  6  Yes.  89;  Lansdowne  y. 
Lansdowne,  1  Mad.  116;  or  of  tithes,  which  when  severed  are  property 
in  trust;  Collins  v.  Archer,  1  R.  &  M.  284;  &c.;  but  not  it  seems  of 
timber,  without  praying  an  injunction,  Jesus  College  v.  Bloom,  3  Atk. 
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II.  Of  the  remedy  against  the  trustee  personaUy  by 
way  of  compensation. 


262;  and  nee  Puheney  y.  Warren^  6  Yes.  89;  University  of  Oxford 
V.  Richardstm^  lb.  701 ;  Griersou  v.  Eyre^  9  Yes.  346;  but  see  Garth 
V.  Cotton,  1  Dick.  211 ;  Lee  v.  Alston,  1  B.  C.  C.  194. 

Altbough  where  a  remedy  lies  at  law  an  account  cannot  be  had  in 
equity  against  the  pernor  of  the  profits  himself,  yet,  perhaps,  after  his 
decease,  if  the  action  survive  at  law  against  the  executor,  the  party  en- 
titled to  the  profits  may  consider  himself  a  creditor,  and  file  a  bill  in 
equity  for  an  account  of  the  assets.  Momfpenmy  ▼•  Srietow,  2  R.  &  II. 
117  (but  the  bill  also  prayed  delivery  of  title  deeds);  Gardiner  t.  Fett, 
1  J.  &  W.  22  (but  the  plaintiff  was  also  an  intot). 

Where,  as  in  the  preceding  cases,  a  court  of  equity  assumes  a  ooacnr- 
rent  jurisdiction  with  courts  of  law,  the  account  wiU  not  be  extended  be- 
yond the  legal  limit  of  six  years,  provided  the  statute  be  pleaded,  Loekey 
V.  Lochey,  Pr.  Ch.  518;  but  if  the  defendant  do  not  avail  himself  of  the 
statute  by  demurrer,  plea,  or  answer,  the  account  will  be  granted  in 
equity,  as  at  law,  from  the  time  the  title  accrued.  See  Monypenmy  ▼• 
Bristow,  2  R.  &  M.  125. 

It  often  happens  that  a  legal  remedy  did  exist,  but  has  since,  by  the 
death  of  a  party,  or  the  determination  of  the  estate,  become  extinguished. 
In  such  a  case,  as  the  right  teas  not,  bat  only  m,  without  a  remedy  at  law, 
there  seems  no  ground  in  general  for  the  interference  of  a  court  of  equity. 
BamwaU  v.  Barnwall,  3  Ridg.  P.  C.  71,  |>^  Lord  Fitzgibbon;  HuUan 
V.  Simpson,  2  Vem.  722;  Norton  v.  Freeher,  1  Atk.  525-6,  per  Lord 
Hardwicke ;  and  see  Pulteney  ▼.  Warren,  6  Yes.  88. 

But  if  the  remedy  was  lost  through  mistake,  the  Court  upon  that  prin* 
ciple  will  interpose :  as  where  a  lease  was  held  for  the  lives  of  A.  and  his 
two  daughters  B.  and  C,  and  A.  afterwards  married  again,  and  had 
another  daughter,  who  was  also  named  B.,  and  the  landlord  on  the  ex- 
piration of  the  lease  by  the  death  of  the  real  eestuis  que  vie  did  not  enter, 
B.  the  daughter  by  the  second  marriage  being  mistaken  for  B.  the  life 
named  in  the  lease.  Lord  Macclesfield  said,  "Where  one  has  title  of 
entry,  and  neglects  to  enter  or  to  bring  his  ejectment,  but  sleeps  upon  it 
for  several  years,  as  he  has  no  remedy  at  law  for  the  mesne  profits,  so 
neither  has  he  in  equity,  for  it  was  his  own  fault  he  did  not  enter,  and  he 
shall  never  come  into  a  court  of  equity  for  relief  against  his  own  n^li- 
gence,  or  to  make  the  tenant  in  possession  who  held  over  his  lease  to  be 
but  his  bailiff  or  steward,  whether  he  will  or  not ;  but  in  the  present  case, 
by  reason  of  the  circumstance  of  both  daughters  beiny  of  the  same  name^ 
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In  the  evait  of  a  breach  of  duty  by  the  trustee,  the 
cestui  que  trust  is  entitled  to  file  a  bill  against  the  trustee. 


and  the  mistake  consequent  thereon^  the  defendant  must  account  for  the 
mesne  profits  from  the  expiration  of  the  lease."  Duke  of  BoUon  v. 
DeanCf  Pr.  Ch.  516.  (Note,  in  this  case  Lord  Hardwicke  thought  a  re- 
medy stin  existed  at  law,  Dormer v,  Fortescue,  Ridg.  Rep.  t,  Hardwicke; 
but  Lord  Macclesfield  was  evidently  of  a  different  opinion,  and  so  was 
Lord  Fitzgibbon.     BamwaU  v.  BamwaU,  3  Ridg.  P.  C.  68.) 

So  equity  wiU  relieve  where  the  remedy  was  prevented  by  fraud :  as 
where  A.  was  entitled  to  a  leasehold  estate,  but  B.,  concealing  the  deeds, 
remained  in  possession  until  the  term  had  expired.  Lord  Xing  directed  an 
account  of  the  rents  and  profits  from  the  time  that  A.'s  title  accrued,  on 
the  gronnd  that  A.  had  been  kept  in  ignorance  of  his  just  rights  through 
B.'s  fraudulent  concealment  of  the  deed  and  counterpart.  Bennet  v. 
Whitehead^  2  P.  W.  644;  and  see  Duke  of  Bolton  v.  Deane,  ubi  supra, 
and  BamwaU  v.  BamwaU,  3  Ridg.  P.  C.  %%. 

And  generally  the  Court  will  in  all  cases  lend  its  aid  where  the  legal 
process  has  been  lost,  not  by  any  delay  on  the  part  of  the  plaintiff,  but 
through  some  default  of  the  defendant.     PuUeney  v.  Warren,  6  Yes.  73. 

And  an  infant  will  of  course  be  entitled  to  an  account  upon  the  ground 
that  the  pernor  of  the  profits  is  a  bailiff  or  receiver  for  the  infant.  Duke 
of  BoUon  V.  Deane,  Pr.  Ch.  517,  per  Lord  Macclesfield;  Hutton  v. 
Simpson,  2  Vern.  724 ;   TiUy  v.  Bridges,  Pr.  Ch.  252. 

II.  An  account  may  be  sought  as  incident  or  collateral  to  the  relief. 
The  doctrines  upon  this  subject  have  been  very  distinctly  laid  down  by 
Lord  Fitzgibbon  in  BamwaU  v.  BamwaU,  3  Ridg.  P.  C.  66, 

1.  "  The  general  rule  of  equity,"  he  said,  *'  is,  that  if  the  suit  for 
recovery  of  possession  be  properly  cognizable  in  a  court  of  equity,  and 
the  plaintiff  obtain  a  decree,  the  Court  will  direct  an  account  of  rents  and 
profits,  as  incident  to  such  relief.'* 

This  rule  has  been  treated  of  in  the  text,  and  requires  no  further 
observation. 

2.  "  If  a  man  have  a  mere  legal  title  to  the  possession,  he  has  no 
light  to  come  into  equity  for  the  recovery  of  it;  and  if  he  has  originally 
recovered  the  possession  at  law,  he  has  no  manner  of  right  to  proceed  by 
bill  for  an  account  of  rents  and  profits :  as  his  title  to  the  possession  was 
at  law,  he  must  proceed  for  the  whole  there."  See  also  Dormer  v. 
Porteseue,  3  Atk.  130;    TiUy  v.  Bridges,  Pr.    Ch.  252;    Owen  v. 
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if  living^^  Dry  iC*  dead,  against  his  representative,  t^  enibrce 
a  dompen^atiojt^^  the  loss  the  tnxst  estate  »hai^  sQfr- 


AjfHfioe.J  Cb,  lia.  02;    Aw^.  am*   I  Verti.    105,  commfictod  3 

Atk.  129.  ,  ,    .   » 

tJpon  tLis  rule  it  must  be  remarked,  that  a  doufress^  Mtmdy  v» 
JfimWyl  fe  Ves.  jun.  12^;  VArcy  ▼.  Blake,  S  Sch.  &  tef.  SSY ;  WOd 
V,  fnSih  1  Diek»  9 ;  Me^^iy.  M^g^  2  Id.  794 ; .  Goadmtcmgk  v.  (hcd^ 
enough, fiU.  735;  Curtis  v^  CurHs,2^B,  C.  C  620^  ^por -^.^B^^pK 
Rep.  i.  "^lalbot,  126  ;  and  ste  Dwnmr  v.  Fopescue,  3  Atk.  130^  /*»%: 
?4ey  v;' fPflrr^n;  6  Ves.  89;  y^^ar  v.  Fairfax,  17  Ves.  55i;  an^  Tit/oJi/, 
it^^^ffiAefilv,  FcfUscnef  3  Atk.  1^,  184,**  'S'.  C.  ]H%.  R«p.  ll  HitiUi- 
wiclf(|,43^ Jplj,  Pfftfeney  ^s  Warren,  a Y^.  S^r  ^;!|p&ffi3i^jT..4|(ibi)r- 
5to^e,l  yern.  ;295,  are  allo^ned^  on  the  principle! .  before,  mfsntioiied,  to 
proceed' m  equity  upon  their  legal  title,  and  incideutallj  to  the  relief  will 
be  decreed  an  aceottttt  of  the  mesne  rents  and  profit^.  'BotHy 'i'&'4 
W.  4.  c.  279  s*  41,  the  arrears  of  dower  are  recoverable  for  six  years 
only  next  preceding  the  commencement  of  the  soit.  And  the  ^eooat  of 
anVfiifiJHrViil  tw  barred,  if  he  do  not  bring  his  bill  withih  six  yettrs  after 
he^httBiMtainedhis  majority.     Loehey  v.  Loekey,  Pt.  Ch.  5t8/ ' 

3.  "  If  a  party  be  obliged  to  come  into  a  court  of  eqikity  fbr  aid  to 
enabt^Binto  prosecute  his  title  at  law"  (as  where  he  caniHDt  recerer  ia 
a  legal  action  by  reason  of  an  outstanding  term,  or  because  the  tide  deeds 
to  the  estate  are  in  the  hands  of  the  defendant),  "  after  possession  reco- 
verod  at  ]aw,  there  may  be  cases  in  which  he. may  eome  backfqran 
account  of  rents  and  profits  in  the  suit  depending  in  equity."  And  see 
Dormer  v^  Fortescue,  3  Atk.  124;  S.  C.  Ridg.  Rep»  L  Hardwlcke,  \J6; 
Reade  v.  Reade,  5  Ves.  744.  Or  the  plaintiff,  being  obliged  to  resort  to 
equity  on  one  ground,  may,  to  prevent  t:ircuity,  ask  complete  relief  in  the 
first  instance  in  that  court ;  and  if  his  title  be  established,  either  by  the 
determination  of  the  Court  itself,  or  by  an  issue  directed  at  law,  an 
account  of  the  rents  and  profits  will  be  consequential  upon  the  reliei 
Townsend  v.  Ash,  3  Atk.  336;  Edwards  v.  Morgan  M'QeL  541; 
Reynolds  v.  Jo%es,  2  Sim.  8c  Stu.  206. 

|n  these  cases  the  account  will  clearly  be  restricted  to  the  period  of  sii 
years ;  for  the  plaintiff  recovers  upon  a  legal  title,  and  the  circmnstauce  of 
his  being  obliged  to  sue  in  equity  does  not  alter  the  nature  of  the  action  for 
mesne  rents  and  profits.  See  Reade  v.  Reade,  5  Ves.  749,  750;  Har' 
mood  V,  Og lander,  6  Ves.  215  ;  Drummond  v.  Duke  of  St,  Albans,  5 
Ves.  439;  Hercyy.  Ballard,^  B.  C.  C.  468;  Stackhousev.  Bamston, 
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tained^l).  .  But)  tbe  claim-  of  the  cesttd  que  trust  is  & 
simploriKloiitrtot  debt'  oiily^  and  therefore,  until  the  late 
act,  it  was  payable,  not  out  of  the  real,  but  only  out  of 
the  personal  assets  (Q. 

If  the  trustee  become  bankrupt  or  insolvent,  the  cestui 
que  trust  may  prove  for  his  loss  against  the  estate  of  the 
baakrupt  or  insolvent  (m)  ;  and  if  interest  would  have 
been  daofeed  in  equity  against  the  trustee  himself,  it 
w31  con^itute  part  of  the  debt  in  the  proof  against 
the  estate  in  the.  hands  of  the  assignees  (n)  ;  and  if  the 
brench  of  trust  was  a  sale  of  stock  and  miseniployment 
of  tite  money,  the  cestui  que  trust  may,  at  his  option, 
prove  either  for  the  proceeds  of  the  sale,  or  for  the  price 
of  the  stock  at  the  date  of  the  commission  (o). 

(Z)  See  snpra^  p.  228.  Moify,  2  M.  &  K.  312. 

(m)  Kd>l€  V.  Thompson,  3  B.C.C.  («)  Domford  v.  Domford^  Biek 

112;    Moons  v.  De  Bemakst  1  v.  Jlfo%,  Moons  v.  De  Bemales^ 

Rubs.  301 ;  Domford  v.  Domford^  ubi  supra, 

\2  Ves.  127 ;  ez  parte  Shake-  (o)  Ex  parte    Shaheshafi^    8 

shaft,  3  B.  C.  C.  197;    Bich  v.  B.  C.  C.  197. 


10  Yes.  470;  Monypenny  v.  Bristow,  2  R.  &  M.  125  ;  and  see  Rey- 
nolds  V.  Jones,  2  Sim.  &  Stu.  206. 

But  if  the  plaintiiF  has  heen  kept  out  of  the  estate  hy  the  fraud,  miS' 
representation,  or  concealment  of  the  defendant,  the  Court  will  suppose 
that,  had  the  plaintiff  known  his  just  rights,  he  would  have  commenced 
his  action  at  law  on  the  first  accruer  of  his  title,  and  will  then  decree  an 
account  of  the  mesne  rents  and  profits  against  the  defendant  from  that 
period.  Dormer  v.  Fortescue,  Ridg.  Rep.  t,  Hardwicke,  184,  185; 
S.  C.  8  Atk.  130. 

On  the  other  hand,  if  the  plaintiff  he  in  fault,  as,  if  he  be  guilty  of 
laches,  the  account  will  be  restricted  to  the  time  of  filing  the  bill.  Ed^ 
wards  r,  Morgan,  M'Clel.  541,  see  557. 

(1)  The  right  against  the  representative  was  very  early  established,  for 
Sir  T.  Egerton,  in  ruling  to  that  effect  in  the  reign  of  Elizabeth,  said,  he 
had  seen  a  similar  case  resolved  by  all  the  judges  of  England  in  the 
thirty-fourth  year  of  H.  6.     Mears*s  case,  4  Inst.  86. 
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In  awarding  oompeasation  against  the  trustee,  the 
Court  pays  no  regard  to  the  circumstance  whether  the 
trustee  derived  any  actual  advantage  or  not,  but  pfo- 
oeeds  upon  the  principle,  that  a  trustee,  who  deviates 
from  the  line  of  his  duty,  is  under  an  obligation  to  make 
good  the  situation  of  the  eertui  que  trust  (p) ;  and  if  a 
trustee  be  guilty  of  nusconduct,  and  a  loss  follow,  it  does 
not  acquit  him,  because,  as  subsequent  events  have  shewn, 
the  loss  would  equally  have  been  incurred  had  the 
breach  of  trust  -never  been  committed :  if  the  damage 
happen  by  fire,  lightning,  or  any  other  accident,  it  will 
be  no  excuse  to  the  trustee,  if  guilty  of  previotts  n^i- 
genceCgr). 

But  a  trustee  will  not  be  charged  with  imaginary 
values  (r) ;  and,  being  regarded  as  a  mere  stakeholder, 
he  will  not  be  liable  for  more  than  he  has  actually  re- 
ceived («),  except  in  cases  of  very  supine  negligence,  or 
wilful  default  (t). 

Where  co^trustees  vxe  jointly  implicated  in  a  breach  of 
trust,  it  seems  the  cestui  que  trust  may  at  his  option  pro- 
ceed against  any  one  of  them  singly,  or  against  all  of  them 
collectively  (u),  for  as  regards  the  remedy  of  the  cestui 


(jp)  See  Domford  y.  Domford, 

12  Yes.  129  ;  Raphael  v.  Boehm^ 

13  Yes.  411;  S.  C.  lb.  490, 
491;  Moans  y.  De  Bemaleay  1 
Russ.  305;  AdaJir  v.  Shaw^  1 
Sch.  &  Lef.  272 ;  Lord  Montfort 
V.  Lord  Cadogan,  17  Yes.  489; 
Scwfield  ▼.  Howes^  3  B«  C.  C. 
90;  but  see  AUomey-Oeneraly. 
Oreenhoust,  1  B.  N.  R,  57—9. 

(q)  See  Caffrey  v.  Darhy^  6 
Ye«.  496;  Cocker  ▼.  Quayle,  1 
R.  &  M.  535. 

{r) Palmers,  Jones,  1  Yeni.144. 


(»)  Hamard  v.  Webster,  ScL 
Cb.  Ca.  53. 

(0  Pybus  ▼•  Smith,  1  Yes.  jm. 
193,  per  Lord  Thudow;  Palmer 
T.  Jones,  nbi  supra^  per  Lord  NoU 
tingbam. 

(tt)  Ex  parte  Shakeshaft,  3  B. 
C.  C.  197;  Walker  v.  S^monis,  3 
Sw.  74,  75 ;  and  see  ex  parte 
jingle.  Bam.  425 ;  bat  9et  m  re 
Chertaey  Market,  6  Price,  278, 
279;  Taylor  t.  Tabrum,  6  Sim. 
281. 
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que  trust  there  is  no  primary  liability,  but  each  trustee  is 
responsiMe  for  the  entirety  of  the  loss  incurred  (x).  But 
where  a  trustee  had  refused  to  accept  the  office  unless 
another  should  be  named  with  him,  and  the  trust  money  be 
divided  between  them,  so  that  each  might  be  responsible 
for  a  moiety  only,  and  this  was  accordingly  done,  but  the 
trust  deed  was  drawn  in  the  usual  form  as  if  they  were  joint 
trustees  of  the  whole  sum,  it  was  held,  upon  the  insol* 
vency  of  one  of  the  trustees>  that  the  co^trustee  should 
not  be  answerable  for  more  tiian  the  moiety  paid  to 
himself,  the  division  of  the  trust  money  being.  Sir  J. 
Leach  observed, ''  a  term  in  the  creation  of  the  trust  (y)." 
But  though,  as  respects  the  remedy  of  the  cestui  que  trust, 
each  trustee  is  individually  responsiUe  for  the  whole 
amount  of  the  loss,  whether  he  was  the .  principal  in  the 
breach  <^  trusty  or  was  merely  a  consenting  party,  yet, 
as  between  the  trustees  (z),  or  as  between  the  trustee* 
and  a  third  person  who  has  reaped  the  benefit  of  the 
breach  of  trust  (a),  the  Court  will  fix  the  onus  upon  the 
person  who  in  reality  was  the  contriver  of,  or  gainer  by, 
the  firaud. 

Thus,  in  Trqff(yri  v.  Boehm  (6),  Henry  Heathcote  and 
Charles  Boehm  were  the  trustees  of  Mr.  Trafibrd's  mar- 
riage  settlement,  and  the  fortune  of  the  lady  was  placed  in 
their  hands,  to  be  laid  out  in  a  purchase  of  lands,  as  soon 
as  one  could  conveniently  be  found.  No  suitable  pur- 
chase offering,  the  money  was  invested  by  the  direction  of 

(x)  See  Wilson  v.  Moore,  1  M.  440 ;  Lord  Montfori  ▼.  Lord  Ca- 

&  K.  146.  dogan,   17   Ves.   485  ;    19   Ves. 

(if)  BirlsY.  Betty,  6  Mtid.  90.  635;  S.  C.  2   Mer.  3;  and  see 

{z)  Ex  parte  Shakeshaft,  3  B.  Howcy.  Earl  of  Montfort,  7  Yes. 

C.  C.  19Sj  per  Lord  Thurlow.  150, 151. 

(fl)  Trafford  v.  Boehm,  3  Atk.  (Jb)  Ubi  supra. 
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tkehudundm  Soaih  Sea  Stocky  and  a  lOds  was  incvRhred. 
Lord  Hardwicke  said^  ^^  There  is  no  doubt  thb  Comrt 
will  Ididdea^ow  to  deliver  a  trostod  from  any  mischief  Chat 
miay  happen  from  a  misapplication  of  ttust  mon^,  and 
in  tiie  present  instance  the  bssnrast  first  come  out  of -ttie 
estate  of  the  husband,  because  done  with  liis  concurrence 
or  subsequent  assent,  for  he  has  passed  the  account  uriA 
the  trastees,  imd  constantly  received  the  diridends  of  the 
stoek.^  The  rule  of  the  Court  is,  thiat  ^  a  trustee  err  in 
the'  moMgemefd  of  the  trust  with  the  approbation  cf  the 
ceetuique  trust,  it  must  be  fndde  good  first  out  of  the 
estate  of  the  person  ttho  consented  to  itr 

AAd'  the  same  principle  was  acfed  upon  in  the  case 
(^  L&ird'  Monifort  v.  Lord  Cadogan  (d).  By  indenture 
bieiuiiig'dBte  in  1772,  certain  le^holds  were  vested  in 
tMstees' '  ixptin  trukt  in  the  first  place  to  renew  the  teases 
out'of^the  terits  tind  ptqfitk,  and  then  upon  tru^  Ibt 
IXftA  *  Montfort  for  life,  remainder  to  Lady  ^  Mohtfott 
fbr  life^  remainder  td  the  issue.  The  "fiht  pe?r{6d  "4^ 
r^i«Wa(>M«it¥ed1il  1766,  and  the  second  7Ai8t)0;^4^' 
LDi^£M%ntfbrt  di^  tn  1799.  The  trtfstees,  lin^^d 
dlMnm^l  te  they  should  hAve  done;  ^^rmittetf  L<!i^d 
Mmifift^'iduring  Ms  life,  and  Lady  Monifbft'  'afl!6r 
bis^>^e6ease,  Ixy  receive  the  whok  rents  of  the  esiatibJ 
Lord) Montfort,  the  son  and  only  issue,  renewed  the 
lease  ^M  his  own  expense  in  1808,  during  the  lifetime 
of'the  doWi^r  Lady  Montfort,  and  then  filed  a  bill 
against  her,*  the  executors  of  Lord  Montfort  his  fether, 
and  the  trustees,  to  be  repaid  the  money  he  had  ad- 
vanced fer  the  renewal.  Sir  W.  Grant  said,  "  Though 
my  opinion  is  that  these  trustees  are  answerable,  they 

(c)17Ve8.485. 
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are  not  alone  answerable*    The  tenants  for  life  have 
acquiesced  in  the  breach  of  trusty  and  profited. by  it 
by  re?eiyiog.tbe  whak  rents  and  profits,  a  part  oC  whi<^ 
wai^  applicable  to  the  renewals.    AU  the$e  parties  are 
amwerable  to  the  plaintiff;  but  aabetween  the  tmnnts 
for  l^e.and  the  trustees,  if  Lord  Montfort  has  Irft  assets, 
they  vaM  in  the  first  place  be  appUcabfe  to .  make  g^d^  » 
mwih  of  ike  fine  as.  corresponds  with,  the  pmod  <^  kh 
et^of/ment.    iiady  Montfort  is  in  like  miwier  aqswera>le 
for.the  period. of  her  poss6ssion«.and  the  ae^uing.awnt^ 
diKii^  her  life  are  liable  to  be  impowidedto^mafc^  good 
the  demand  against  her.    Whatever  can  be  got  firoiQ 
th^  fpnds  lyill  go  in  ease  of  the  trustees^"    Andihe 
decr^i^^^  that  ihfi  renewal  fine  qaght  to  be.pi^id^to^be. 
pl^iifjtiff  by  thetru^tees^  but  that  the  ravie  o^gjit;  t<>Y  j>e> 
repaid  to.  the^.out  of  the  estates  of  Lord  Mont^rt  4^, 
cea^e^i  and  of  jiihe  dowager  Lady  Montfort,  4^€Q(f^^i^:ifi, 
tife,  tivi^/  theyhadt  respectively  been  inpossesmmf' '  ^Wi^ 
this  4^<^66  some  of  the  parties  appealed  ((Q>  ^i^d  I^oi^d' 
Eldpn,  before  whpm  the  case  was:  now  arguadjt;  Mid> 
''One, question  is,  wheth^  Lord  Montfort's  etfate>if 
sufficient,  and  that  of  Lady  Montfort,  should  hai^dbeeii 
resorted  to  for  payment  of  the  plaintiflTs  demandi  befprier' 
the  trustees   were  called  upon,  and  many  eases  .ba^^ 
established,  that  a  tenant  for  life  Joimng  in  a  brfachtqf) 
trust  shall  be  answerable  in  the  first  instance ;  but  jth^ 
cestui  qt^e  trust  is  not  bound  to  wait  while  inquiri^sy;^  t^ 
assets,  or  what  proportion  Lady  Montfort  ^  to.pajy^^iW^ 
dependii^.     My  opinion  therefore  is,  that  t^b^  9(Iaf^?r  of 
the  Rolls  was  perfectly  right  in  charging  the  rtrustees  in 


(i)  19  Yes.  635 ;  S.  C.  ft  Mar.  3. 
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thej^st  inrtanee,  and  aho  in  deciding^  that  they  have  a 
remedy  over  against  those  who  took  the  rents  and  profits 
which  ought  to  have  paid  the  fine."*  His  Lordship 
then  proceeded  to  consider  the  proportion  in  which 
the  estate  of  Lord  Molntfort  deceased^  and  the  Dowager 
Lady  Montfort,  aught  to  contribute.  '^  It  is  a  little 
difficult,**  he  said,  ^  to  determine  the  meaning  of  these 
terms  in  which  the  tenants  for  life  are  charged  accord- 
ing to  the  times  they  ha?e  respectively  been  in  pos- 
session. In  1700  (when  Lord  Montfort  died),  Lady 
Montfiirt  was  entitled  by  the  settlement  to  possession 
of  the  leasehold  estate,  under  a  lease  renewed  in  1786, 
for  fourteen  years,  with  a  fund  accumulating  for  the  fine, 
to  be  paid  on  the  next  renewal  in  1600.  If  therrfore 
the  decree  is  to  be  understood,  that,  as  Lord  Montfort 
enjoyed  from  1772  to  1700,  and  Lady  Montfort  from 
1700  to  1808,  when  the  fine  in  question  was  paid,  that 
sum  is  to  be  reimbursed  as  between  his  and  her  estate^ 
in  this  pr(^rti<m,  that  his  estate  is  to  be  charged  accord- 
ing to  the  account  of  the  rents  between  177S  and  1700, 
and  she  is  to  pay  according  to  the  rents  from  1700  to 
1808,  she  appears  to  me  to  be  charged  in  a  way  in  which 
she  is  not  chargeable.  My  opinion  is,  that  the  estate  of 
the  late  Lord  Montfort  is  to  be  made  answerable  to  the 
trustees  after  they  hare  paid  the  plaintiff;  and  Lady 
Montfort  is  also  answerable,  but  only  for  the  proportion 
for  which  she  ought  to  be  called  upon,  with  a  due  regard 
to  the  obligation  of  the  trustees  to  put  her  in  possession 
of  the  estate  fully  renewed  in  1786,  and  with  an  accumu- 
lating fund  to  be  applied  to  another  renewal  in  1800. 
Lord  Montfort  having  received  the  rents  from  1772  to 
1700,  and  not  having  renewed,  and  a  much  larger  fine  of 
course  being  required  at  the  end  of  twenty-eight  years  than 
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fourteen  years,  bis  estate  must  be  answerable  for  the  in- 
crease; but  if  the  trustees  sbould  not  find  his  estate 
sufficient  to  answer  that,  I  cannot,  as  betweien  them  and 
Lady  Montfort,  throw  any  part  of  the  increaae  appn  her. 
That  must  therefore  fall  upon  the  trustees  perBonaUy/' 

In  assigning  to  the  cestui  que  trust  this  remedy  against 
the  trustecj  it  must  of  course  be  understood  that  the 
cestui  que  trwt  has  not  himself  amcurred  ia  the  breach  of 
duty,  ov  subsequently  aequieeced  in  it, and, afortiori,hM 
not  executed  a  formal  release. 

If  a  cestui,  que  trust  concur  in  the  breach  of  trust,  he  is 
for  evegt  estopped  from  proceeding  against  the  trustee  for 
the  consequences  of  the  act  {e).  Thus,  in  the  leading 
ca^e  of  JBrice  v.  Stokes  (/),  where  the  trust  estate  was 
sold  mth  the  approbation  o/Brice,  the  tenant  for  life,  and 
the  purchase  money  was  improperly  left  in  the  hands  of 
one  of  the  trustees  with  the  knowledge  of  Brice,  Lord 
E^14on  bel|d>  that  the  trustees  were  answerable  to  the 
r^jmainder-man  for  the  principal,  but  not  to  the  tenant  for 
i^e;fpr  the  interest.  "  If,"  said  his  Lordship, ''  there  are 
t^o  ^rustees>  and  a  transaction  takes  place,  in  which  the 
fond  is  taken  out  of  the  state  in  which  it  ought  to  have 
remained,  and  is  not  placed  in  a  state  in  which  it  ought 
to  be,  but  is  kept  in  hands  which  ought  not  to  retain  it,  if 
any  p^icular  cestui  que  trust  has  acted  in  authorizing 
thitt  as  much  as  the  trustee  who  has  not  the  money  in  his 
hands,  and  continues  to  permit  it  to  be  so  treated,  in  a 


(«)    Walker  t.  Symonds,  S  Sw.  Laugford  v.  Gascoyne,   11    Ves. 

64,  per  Lord  Eldon ;    Wilkinsofi  y.  336 ;  White  v.  Whiiej  5  Yes.  555 ; 

Parry,  4  Russ.  272;   Cocker  v.  in  re  Chertsey  Market,  6  Price, 

Quayle,  1  R.  &  M.  535 ;  Nail  ▼.  280,  284,  per  Lord  Chief  Baron 

PurUery  5  Sim.  555 ;  Newman  v.  Richards. 
Jones,  Rep.  ^  Finch,  58;  and  see         (/)  11  Ves.  319. 
FeUotos  V.  Mitchell,  1  P.  W.  81 ; 
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querti<m  between  that  cestui  que  trust  and  that  trustee, 
the  latter  shall  not  be  called  upon  by  the  former." 

But  persons  cannot  CMcur  in  a  breach  of  trust,  who, 
as  feme  caverti  (g)  and  infants  (h),  have  no  legal  capar 
city  to  consent  to  the  transaction.  Thus,  in  Cocker  v. 
Quisle  ( j),  where  a  trust  fund  was  settled  on  the  wife 
for  life  for  her  separate  use  without  power  of  antici- 
pation (k),  remainder  to  the  husband  for  life,  remainder 
to  the  children,  and  the  trustees  were  empowered  with 
the  written  consent  of  the  wife  to  lend  the  trust  fund 
to  the  husband  upon  the  security  of  his  band,  and  they 
advanced  the  money  to  the  husband  with  the  written  am- 
sent  of  the  wife,  as  they  offered  to  prove,  but  without  the 
security  of  his  bond,  they  were  made  responsible  for  Uie 
money  to  the  wife,  though  not  to  the  husband.  '*  The 
power  of  the  feme  covert,*'  as  Lord  Hardwicke  observed 
upon  a  similar  occasion, ''  must  arise  out  of  the  articles, 
for  after  the  marriage  she  has  no  power  to  prejudice  her- 
.  self.  The  power  is,  that  she  must  give  her  consult  to 
placing  out  the  money  on  security,  therefore  she  could 
not  give  her  consent  to  placing  out  the  money  on  nose* 
cmityataU{l)r 


if)  ^9^  ^'  Biekerton^  cited 
WMer  ▼.  Sifmonds^  8  Sw.  80^ 
SmUk  ▼.  French,  2  Atk,  243; 
Needkr's  ea«e,  Hob.  225 ;  Leneh 
V.  Lenchf  10  Yes.  617i  per  SirW. 
Grant;  Lord  Mantfort  v.  Lord 
Cadogan,  19  Yes.  639,  640,  per 
Lord  Eldon;  and  see  Parkes  v. 
WhUe,  11  Yes.  221. 

(h)  See  supra,  p.  91, 99 ;  and  see 
WiUnnsony,  Parry,  4  Russ.  276. 

(0  1  R.  &  M.  635. 

Ik)  In  Smith  v.  French,  2  Atk. 


243,  there  seems  to  hare  been  no 
clause  against  anticipation,  yet 
Lord  Hardwicke  clearly  thooght 
the  wife  was  not  so  far  o:  feme  sole 
in  respect  of  the  property  settled 
to  her  separate  use  as  to  enable  her 
to  consent  to  a  breach  of  tmst. 
And  see  Nail  ?.  Punter,  5  Sim. 
555. 

{I)  Ryder  ?•  Biekerion,  cited 
Walker  v.  Symonds,  3  Sw.  82,  per 
Lord  Hardwicke. 


-  .•BMtrti^Mbf  i«>\«*jfdrie*  ii(*^ihftn<*y  mW^  a  J)rt)tection 
from  a  ch«i^"b*jfi><«rf?,'i(M»tfe6rtift)re^il'>l'yCTJ*^  cbv'ertXm), 
w\kdmtin%' dhtmih  %  rti-i)litie'\d  commit  ^'^libeach'  of 
tta^tf  faafh  fam^etniert  or  itiihttt  ^cahnM  'dft^H^ard^  call 


tke\ti«tk0iio-'Mboun«fttf  hiitif)^  exce^cfed  tlfie  fih^  of  his 

«linily.-«(tt  c-  i      •  -  •    •;  ,  ••  f  •  .     ••  .       ,  y'  •• . 

^  Agmxi,'eL  r^iui  ^  trmt , '^ou^h  \e  diA  kiat  ^onchr  at 
AhtimBynmy  'ha\^'  a^quie^edht  fhe  breaeh  6f  ti^u^  sub-> 
atqwirtif  (o);  -  '   '      • 

I  ik'ttdftatbr-fatv  1000/:^  due  to  hitn  tipon  htortgage,  fb 
Av^B^Ci.,  Md'D.>  his  exeteiMor^,  upon  trust  to  mVest 
in^  landd-to  be  settled  on  E.  The  money  was  called  in, 
and  lentimproperiy  to  A.  upon  the  security  of  his  bond, 
an&  tofiit ;  but>  as  D.;the  legatee,  had  constantly  accepted 
intel-eSt  on  the  loan,  it  was  held  he  had  estopped  ^^sellP 
hyytiim  sanction  of'  the  proceeding  frotA  holding  the 
tradtete  responAible  for  the  mischievous  cdnsequen(*es'(;;)*: 

-  iM  'another  ease,  on  \  thfe  martiagfe  df  MY.  Sdghl'  "Wi?li 
Mlsi  Prenoh;  a  sum  of  10007.,  i)el6riging  to  thetady,  Was 
aUigiled'^lo'*  her  mother  as  trustee,  arid  by  'iridBnture' 
eaoactOedvafterthemamagethe  trusts  were  'decta?M*ifef 
the  separate  me  of  the  wife,  remainder  t6  "fti^*^  i wi?^*, 
remainder,  if  no  issue,  to  the  survivor.  At  the  joint 
soUcitati^,  of  the  h\i3^ai3jd  and  wife  the  iiboney'-ic^<%d- 
vaaceil  to  the  husband,  and,  with  the  exception  of  39lllff.^ 
wi§' never  repaid ;  but  the  mother,  who  was  the  trustee, 
had  threatened  to  proceed  for  the  remainder,  when  the 

(m)  lb.  per  eundem ;  and  see  64,  per  Lord  Eldoti^ 

Savage  y,  Foster,  9  Mod.  Sb\  Lord  (p)  Harden  v.  Parsons^  1   Ed. 

Montfori    v.   Lord  Cadogan,    If)  145  ;  and  see  Brice  v,  Stokes,  11 

Vea.  640.  Ves.  326  ;     fValker  v.  Symonds, 

(«)  See  Mipra,  p.  99i  3  Sw.  43-4. 

(0)  Walker  v.  Symonds,  3  Sw. 

T  T 
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daughter  fell  upon  her  knees  and  begged  her  to  desist, 
as  she  would  release  her  from  all  claims.  For  seven 
years  after  the  husband's  death  the  widow  lived  with  her 
mother,  and  made  no  demand,  but  several  times  offered 
to  execute  a  release.  The  daughter  then  married  again, 
and  a  bill  was  filed  against  the  mother  to  make  good  the 
money  lost;  but  Lord  Hardwicke  said,  **  I  think  it 
comes  very  near  the  case  of  an  infant,  who,  contracting  a 
debt  during  his  minority,  shews  his  consent  to  it  by  con- 
firming it  after  he  comes  of  age,  which  shall  effectively 
bind  him,  though  it  was  voidable  at  his  election.  So  here 
a  promise  by  the  wife  to  release  during  the  coverture,  it 
is  certain,  would  not  bind  the  wife,  but  if  after  the  death 
of  her  husband  she  repeats  the  promise,  it  is  a  confirma- 
tion of  it,  and  good  {q)J* 

It  is  almost  unnecessary  to  repeat,  that  acquiescence 
cannot  be  objected  against  a  class  of  persons,  as  credi- 
tors, with  the  same  degree  of  force  as  against  a  single 
individual  (r). 

Lastly,  a  cestui  que  trust  may  preclude  himself  from 
his  remedy  against  the  trustee  by  executing  a  formal 
release  of  the  breach  of  trust,  or  giving  validity  to  the 
transaction  by  an  express  confirmation  (s).  And  if  the 
cestui  que  trust  release  the  principal  in  a  breach  of  trust 
or  fraud,  (as  for  the  purpose  of  making  him  a  witness,) 
he  cannot  afterwards  proceed  against  the  other  parties 
who  would  have  been  secondarily  liable  (t). 

But  acquiescence,  and  release  or  confirmation,  to  have 
the  effect  we  have  mentioned,  must  be  understood  to  be 
accompanied  with  the  following  conditions : — 

{q)  Smith  ▼.  French,  2    Atk.  103;  Wilkifuon  v.  Parry,  4  Ross. 

243.  272. 

(r)  Seesttj^rdip.  391.  {t)    Thompson   t.  Harriton^  2 

Is)  French  v.  Hobson,  9  Ves.  B.  C.  C.  164. 
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1.  As  in  the  case  of  concurrence,  the  cestui  que  trust 
must  be  sui  juris,  and  not  a  feme  covert  or  infant.  And 
in  the  case  of  infants,  the  Court  continues  its  protec- 
tion even  after  they  have  attained  twenty-one  till  such 
time  as  they  have  acquired  all  proper  information  (u). 

2.  The  cestui  que  trust  must  be  fully  conusant  of  all 
the  facts  and  circumstances  of  the  case  (x). 

3.  The  cestui  que  trust  must  not  only  be  made  ac- 
quainted with  the  facts,  but  be  also  apprised  how  those 
facts  would  be  dealt  with  if  brought  before  a  court  of 
equity  (y). 


III.  Of  the  mode  and  extent  of  redress  in  breaches  of 
trust  committed  by  trustees  of  charities. 

1.  Of  the  mode  of  redress. 

The  regular  and  ordinary  course  of  proceeding  is  by 
way  of  information  (1)  in  the  name  of  the  Attorney- 


(tt)  See  Walker  t.  Symonds,  3 
Sw.  69 ;  Hicks  v.  Hicks,  3  Atk. 
274  ;  Osmond  v.  Fitzroy,  3  P.  W. 
131 ;  HyUon  v.  HyUon,  2  Ves. 
547  ;  Kilbee  v.  Sneyd,  2  Moll. 
233. 

(x)  Adams  v.  Clifton,  1  Russ. 
297;  Walker  v.  Symonds,  3  Sw. 
1 ;  Randall  v.  Errington,  10  Ves. 
423;  CockereU  v.  Ckolmeley,  1 
K.  &  M.  425,  per  Sir  J.  Leach ; 
Bennett  v.  CoUey,  2  M.  &  K.  232, 
per  Lord  Brougham ;  and  see  Earl 


of  Chesterfield  v.  Janssen,  2  Ves. 
146,  149,  152,  158;  Roche  v. 
O'Brien,  1  B.  &  B.  339,  and  the 
cases  there  cited ;  Bowes  v.  East 
London  Water  Works  Company,  3 
Mad:  375. 

(y)  CockereU  v.  Cholmeley,  1 
R.  &  M.  425,  per  Sir  J.  Leach ; 
and  see  Chesterfield  v.  Janssen,  2 
Ves.  146,  149,  152,  158;  Bowes 
V.  East  London  Waterworks  Com- 
pany, 3  Mad.  384. 


(1)  Where  the  management  of  no  charity  revenue  is  concerned,  as  in 
a  suit  instituted  by  parishioners  for  the  mere  purpose  of  setting  aside  the 
nomination  of  a  clerk  to  the  bishop  by  the  trustees  of  the  advowson,  the 
Attorney -General  need  not  be  a  party :  it  is  the  simple  case  of  cestuis  que 

T  T  2 
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General :  the  King  is  parens  patriw,  and  it  is  the  duty 
of  his  officer^  the  Attorney-General,  to  see  that  justice 
is  administered  to  every  part  of  his  Majesty's  subjects. 
Relators  are  necessary  on  account  of  costs  only^  and 
need  not  be  personally  interested  {z)  :  as  the  Attorney- 
General^  prosecuting  a  suit  in  the  name  of  the  Crown, 
would  not  be  liable  to  costs,  it  might  occur,  unless  some 
person  were  made  responsible  for  them,  that  proceedings 
might  be  instituted  very  oppressive  to  individuals  (a). 

In  the  reign  of  Elizabeth  an  Act  was  passed,  caok- 
monly  called  the  Statute  of  Charitable  Uses  (A),  by 
which  the  Court  of  Chancery  was  empowered  to  issue 
commissions  to  certain  persons,  including  the  bishop  of 
the  diocese,  who  were  authorized,  after  summoning  a  jury 
of  the  county  where  the  property  was  situate,  to  inquire 
into  any  abuse  or  misapplication  of  the  trust  estate. 
Many  of  these  proceedings  were  so  little  consonant  to 
justice,  and,  on  appeal  to  the  Lord  Chancellor,  were 
found  at  once  so  puzzling,  and  so  far  from  accomplishing 
the  object  in  view,  that  at  length  the  practice  of  issuing 
commissions  fell  into  disuse,  and  people  ^ain  resorted 
to  the  original  process  by  way  of  information  (c). 

(2)  Attorney' General  v.  Vivian^  {h)  43  Eliz.  c.  4. 

1  Russ.  226.  (c)  Corporation  of  Ludlow  v. 

(a)    Corporation   of  Ludlow  v.  Greenhouse^  1  B.  N.  R.  61,  62, 

Greenhouse,   1  B.  N.  R.  48,  per  per  Lord  Redesdsde. 
Lord  Redesdale. 


trust  calling  upon  the  trustees  to  exercise  the  legal  rights  and  the  sak 
should  he  not  hy  information,  but  hy  bilL  See  Attorney-General  ▼. 
Parker,  1  Ves.  43;  S,  C.  3  Atk.  576;  Attorney-General  v.  Forster,  10 
Ves.  335  ;  Attorney- General  v.  Newcombe,  14  Ves.  I ;  Davis  ▼. 
Jenkins,  3  V.  &  B.  151;  Inhabitants  of  Clapham  ▼.  Hewer,  2  Vem. 
387. 
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After  commissions  had  ceased  to  be  issued^  the  legis- 
lature endeavoured  to  provide  a  remedy,  not  as  before, 
by  creating   a  new  jurisdiction,  but  by  giving  liberty 
to  proceed  under  the  old  jurisdiction  in   a   summary 
mode.     The  52  Geo.  3,  c.  101,  commonly  called  Sir 
Samuel  Romilly's  Act,  and  intituled  "  An  Act  to  pro- 
vide a  summary  Remedy  in  Cases  of  Abuses  of  Trusts 
created  for  Charitable  Purposes,"   declared   that    *'  in 
every  case  of  a  breach  of  any  trust  created  for  cha- 
ritable purposes,  or  whenever  the  direction  or  order  of  a 
court  of  equity  should  be  deemed  necessary  for  the  ad- 
ministration of  any  trust  for  charitable  purposes,  it  should 
be  lawful  for  any  two  or  more  persons  to  present  a  peti- 
tion to  the  Chancellor,  Master  of  the  Rolls,  or  Court  of 
Exchequer,  praying  such  relief  as  the  nature  of  the  case 
might  require,  such  petition  to  be  heard  in  a  summary 
way  upon  affidavits  or  such  other  evidence  as  should  be 
produced,  the  order  made  thereon  to  be  final  and  con- 
clusive, unless  appealed  against  to  the  House  of  Lords 
within  two  years  from  the  entry  thereof."     And  it  was 
provided  that  "  every  petition  should  be  signed  by  the 
persons  preferring  the  same  in  the  presence  of  and  be 
attested  by  the  solicitor  or  attorney  concerned  for  the 
petitioners,  and  should  be  allowed  by  his  Majesty's  At- 
torney or  Solicitor  General." 

These  enactments,  though  penned  by  a  very  able 
hand,  have  been  strongly  reprobated  as  very  loosely  and 
obscurely  worded — as  tending  rather  to  increase  than  di- 
minish the  expense  of  the  application — in  short,  to  have 
produced  more  harm  than  good.  "  It  was  a  wise  saying," 
observed  Lord  Redesdale,  '*  that  the  farthest  way  about 
was  often  the  nearest  way  home,  and  he  believed  that 
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these  summary  proceedings  would  be  not  always  the 
nearest,  or  at  least  not  the  best  way  home  (d)." 

Upon  the  construction  of  this  statute  the  foUowing 
points  have  been  resolved :— 

1.  That,  although  the  act  authorizes  any  two  or  more 
persons  to  present  the  petition,  the  words  must  be 
understood  to  mean  any  persons  having  an  interest  (e) : 
and  the  Court  is  bound  to  see  not  only  that  the  peti- 
tioners,are  possessed  of  a  clear  interest,  but  that  they 
prove  themselves  to  be  possessed  of  the  identical  interest 
they  allege  in  their  petition  (/)• 

2.  That  the  body  of  the  statute  is  to  be  governed  by 
the  preamble,  and  therefore  will  not  authorise  a  petition 
for  setting  aside  a  lease  or  agreement  for  a  Jetse((A), 
or  indeed  for  any  other  purpose  than  relbf  agaiast  a 
breach  of  trust  (A).  But  this  narrow  construction  gives' 
no  force  to  the  words  in  the  Act, ''  or  whenever  the  tUfwo- 
tion  or  order  of  a  court  of  equity  shall  be  deemed  nec^ 
saryfor  the  administration  of  any  trust  for  charitable  pur- 
poses;" and'  the  doctrine,  though  supported  by  ^gh 
authority,  has  skkce  been  called  into  question  (i), 

3.  That  the  provision  e&tends  only  to  plain  and  simple 
breaches  of  trust  (Jc),  not  where  a  question  is  involved 


{i)  Corporation  af  Ludlow  v. 
Greenhonscy  1  B.  N.  R.  49. 

(e)  In  re  Bedford  Charity,  2 
Sw.  518,  per  Lord  Eldon. 

(  /)  Corporation  of  Ludlow  t. 
Greenhouse,  1  B.  N.  R.  91,  per 
Lord  Eldon. 

(g)  Ex  parte  Brown,  Coop.  299. 

(A)  Corporation  of  Ludlow  v. 


Greenhouse,  1  B.  N.  R.  66, 67, 81, 
per  Lord  Redesdale. 

(t)  In  re  Upton  Warren,  1  M.  & 
K.  410;  and  see  in  re  Slewringe*s 
Charity,  3  Mer.  707 ;  ex  parte 
Rees,3  V.  &  B.  12. 

(Ar)  Corporation  of  Ludlow  t. 
Greenhouse,  1  Mad*  92,  reversed 
in  D.  P.  1  B.  N.  R.  17,  see  06, 
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who  are  the  parties  entitled  to  the  charity  fund^  or  where 
any  person  is  interested  against  whom  no  hreach  of  trust 
is  alleged  {I),  (for  the  right  of  a  third  person  cannot  be 
disposed  of  on  petition  (/w),)  or  where  the  relief  which 
is  sought  is  directed  against  the  assets  of  a  deceased 
trustee  (w). 

4.  That  the  allowance  "  by  the  Attorney  or  Solicitor 
General"  must  be  construed  with  reference  to  the  previous 
law  upon  the  subject^  and  must  therefore  be  taken  to 
mean^  not  by  the  Attorney  or  Solicitor  General  indiffe- 
rently, but  by  the  Attorney-General  when  there  is  such 
an  officer,  and,  in  the  vacancy  of  that  office,  by  the 
Solicitor-General  (o). 

6.  That  if  the  petition  be  not  so  signed  by  the  Attorney 
or  Solicitor  General,  or  if,  after  signature,  it  be  not  duly 
served,  any  order  made  by  the  Court  will  be  an  absolute 
nullity  (p),  and  the  petition  may  be  taken  off  the  file  for 
irregularity  (g). 

6.  That  as  the  intention  of  the  legislature  was  to 
guard  the  charity  fund  from  abuse,  and  with  that  view 
to  prevent  proceedings  from  being  instituted>  as  they 
frequently  were  before,  for  no  other  reason  than  because 


81,  89;  ex  parte  Brown,  Coop. 
295;  ex  parte  Skinner,  2  Mer. 
456,  457,  per  Lord  Eldon;  and 
see  in  re  Chertsey  Market,  6  Price, 

277. 

(i)  Corporation  of  Ludlow  v. 
Greenhouse,  1  B.  N.  R.  66,  per 
Lord  Redesdale ;  ex  parte  Rees,  3 
V.  &  B.  10;  but  see  Upton  v. 
Warren,  1  M.  &  K.  410. 

(»)  Corporation  of  Ludlow  v. 
Greenhouse,  1  B.  N.  R.  93,  per 
Lord  Eldon.  . 


(n)  Ex  parte  Skinner,  Wils.  15, 
per  hold  Eldon ;  in  re  Saint  Wenn's 
Charity,  2  S.  &  S.  66. 

(o)  Corporation  of  Ludlow  v. 
Greenhouse,  1  B.  N.  R.  51,  52, 
82,  per  Lord  Redesdale ;  ex  parte 
Skinner,  2  Mer.  456,  per  Lord 
Eldon. 

(p)  Attorney-General  v.  Green, 
1  J.  &  W.  305. 

(q)  In  re  Dovenhy  Hospital,  1 
Myl.  &  Cr.  279, 
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it  was  known  the  costs  would  be  paid  out  of  the  charity 
estate,  the  Attorney^General,  or,  in  the  vacancy  of  that 
office,  the  Solicitor-General,  ought  not  to  sanction  the 
petition  with  his  signature,  but  upon  a9  much  delibe- 
ration as  if  the  relief  were  sought  by  way  of  inform- 
ation (r). 

7.  That  the  Attorney-General  by  his  allocatur,  or  allow- 
ance, of  the  petition,  is  not  functus  officio,  and  precluded 
from  all  future  control,  but  must  be  made  a  party  to  any 
subsequent  proceedings  under  the  petition,  as  he  would 
have  been  to  all  procasdings  by  way  of  information  (s). 

8.  That  the  AttorDey^jrenaral,  as  repi^seniiog  the 
person  of  the  King  in  his  character  ef  parenk  pairim,  » 
bound  to  see  justice  done  not  only  to  the  plaintiff  in  the 
pi9titionjt  Je^ut  also  to  the  trustees  and  other  dofeiidaatSt 
and  ithcarefore  is  not  estopped  by  his  alheatwr  of<  the 
petition  from  afterwards  correcting  his  judgttieislv  ibift 
may  support  or  oppose  the  views  of  the  petitibnei*il  a  in 
hii^  diwsretien  he  may  think  fit  {t)»  >l      i 

. :  &»..|rhat  when  the  jurisdictiaii  oi  the  Court: haft  been 
wee  attracted  by  the  petition,  any  aubsequent  ord^  may 
be  made  upon  motion  without  the  expense  of:  aay  ftrthef 
petition  (2(). 

. .  10»  That  although  the  Act  does  not  in  terminis  avtho* 
rize  a  reference  to  the  Master,  yet  such  an  order  m%j  be 
made  upon  the  petition  ;  but  the  Master  must  take  the 
erid^snoe  thereupon  not  by  interrogatories,  eithi^  ex- 
hibited in  his  office,  or  by  eommiasioners  duly  *a|i|iointed. 


'  (ry£x  parte  Skinner,  2  Mer.  271. 

450,  per  Lord  Eldon.  (t)   Corporation  of  Ludlow  ▼. 

(5)  *  Corporation   of  Ludlow   v.  GreenhousCy  1  B.  N.  R.  4^ — 52. 

Greenhouse,  1  B.  N.  R.  51,  65,  (u)  In  re  Slewringe*8  Charity , 

82,  83,  per  Lord  Redesdale;  but  3  Mer.  707;    ex  parte  Friendkf 

sec  in  re  Chertsey  Market,  6  Price,  Society,  10  Ves.  287. 
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as  is  usual  in  causes^  but^  as  directed  by  the  Act  upon  the 
hearing  of  the  petition,  by  affidavit  (x). 

1 1«  Where,  in  a  petition  under  the  Act,  the  trustees  at 
the  hearing  did  not  appear,  it  was  ordered  that  the  trus- 
tees should,  on  the  next  day  of  petitions,  shew  cause 
why  the  Court  should  not  make  an  order  according  to 
the  prayer  of  the  petition,  or  such  other  order  as  to  the 
Court  should  seem  meet  (y). 

By  Sir  Edward  Sugden's  Trustee  Act  {z)  it  is  declared, 
the  provisions  of  that  Act  shall  extend  to  all  cases  of 
petitions  in  which  the  Court  is  authorized  to  grant 
and  make  summary  orders  in  matters  of  charity  and 
benefit  or  friendly  societies  ;  and  the  construction  which 
has  been  put  upon  this  clause  is,  that  the  Court  is 
thereby  authorized  to  make  the  same  orders  in  petitions 
of  charity  and  friendly  societies  as  in  petitions  imder  the 
Trustee  Act  (a). 

2.  Of  the  eastent  of  redress. 

Under  this  head  we  propose  to  inquire  within  what 
period  of  time  the  account  of  mesne  rents  and  profits 
directed  against  the  person  guilty  of  the  breach  of  trust 
wiD  be  restricted. 

It  has  been  stated  in  a  former  page  that  to  suits  for 
Klief  in  equity  there  exist  but  three  bars  :  first,  a  statute 
of  limitations ;  secondly,  the  presumption  of  an  act  which, 
if  done^  is  an  answer  to  the  plaintiflP's  demand;  or, 
thirdly,  the  public  or  private  inconvenience  that  would 
wise  from  the  Court's  interference  (A). 

(«)  Ex  parte  GreenhouseflWils.  {a)  In  re  Friendly  Sodeiy,  1  S. 

18;  S.  C.  1  Sw.  60.  &  S.  82. 

(jf)  Ex  parte  Seagears,  1 V.  &B.  {h)  Attorney  ^General  v.  Mayor 

496.  of  Exeter,  Jac.   448,  per  Sir  T. 

(«)  11  G.  4.  &   IW.  4.  C.60.  Plumer. 
s.  21. 
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1.  It  is  clear  that  informations  against  trustees  of  cha- 
rities (the  trust  being  not  constructive  but  direct)  are 
not  within  the  purview  of  the  statutes  of  Umitatums  {c). 
It  was  formerly  held,  that^  although  the  statute  was  not 
an  absolute  bar^  yet  the  Court  would  be  governed  by  the 
same  period^  as  a  good  rule  how  far  back  to  carry  the 
account  {d) ;  but  at  the  present  day  the  doctrine  has 
been  denied^  and  the  Court  professes  to  pay  no  attention 
whatever  to  the  limitation  of  any  statute  {e). 

2.  It  was  observed  by  Sir  T.  Palmer,  that  presumption 
also  did  not  apply  to  the  case  of  trustee  and  cestui  que 
trust  (J).  However,  although  the  Court  will  not  pre- 
sume the  cestui  que  trust  to  have  released  his  right  to  the 
estate,  it  may  presume  the  employment  of  the  funds  in  a 
particular  manner  to  have  been  by  the  direction  or  with 
due  consent  of  the  •  cestui  que  trust  In  Attamey-^Ge- 
neral  v.  Scott  (g)  the  parishioners  had  purchased  tfn 
advowson  by  subscription  in  the  names  of  trustees  ;  and 
by  a  decree  of  the  Coiu*t  the  advowson  had  been  Tested 
in  twenty-five  of  the  principal  idbabitants,  upoh>trast  to 
elect  and  present  a  proper  clerk,  the  presentation  to  he 
approved  by  certain  assistant  preadiers.  This  trustees, 
for  a  century^  had  been  in  the  habit  of  electing  and  pre- 
senting without  such  approbation ;  and,  the  last  ^leotion 
being  disputed  as  irregular  for  want  of  that  fbrmali^TiLoikl 
Hardwicke  said,  ''  The  general  disusage  was  evidence  of 
the  consent  of  the  parishioners  to  lay  aside  tliat>part  dt 

(c)  Attorney-General  v.  Mayor  (c)  Attorney- General  v.  Mayor 

of    Exeter^    Jac.    448,    per    Sir  of  Exeter,   Attorney- General  v. 

T.  Plum€fT;   AUomey-General  ▼.  Brewers*  Company,  ubimpra. 

Brewers*   Company,  1  Mer.  498,  (/)  Attorney' General  ?.  Mayor 

per  Sir  W.  Grant.  of  Exeter,  tibi  supra, 

{d)  Love  V.  jl?a(2e,  Rep.  <.  Finch.  (y)  1  Ves.  413;  and  see  in  re 

269;  2  £q.  Ca.  Ab.  12,  pL  20.  Chertsey  Market^  6  Price,  280. 
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the  constitution  as  useless  :  he  would  presume  the  com- 
mon consent  of  the  trustees  and  parishioners  to  lay  aside 
the  custom^  as  the  Court  would  presume  an  ancient  by- 
law to  vary  the  constitution  of  a  corporation." 

3.  The  Court  may  set  a  limit  to  the  account  on  the 
ground  of  inconvenience;  and  this  bar  applies  in  its 
full  force  to  cases  of  charities.  *'  It  is  the  constant 
practice  of  courts  of  equity,"  said  Sir  Thomas  Plumer, 
'^  to  discourage  stale  demands ;  and  this  principle  has 
often  been  acted  upon  in  cases  of  charities.  When  there 
has  be^i  a  long  period,  during  which  a  party  has,  under 
an  innocent  mistake,  misapplied  a  trust  fund  from  the 
laches  and  neglect  of  others,  that  is,  from  no  one  of  the 
public  setting  him  right,  and  wh^i  the  accounts  have, 
in  consequence,  become  entangled,  the  Court,  under  its 
general  discretion,  considering  the  enormous  expanse  of 
the  inquiriesi,  and  the  great  hardship  of  calling  upon 
representatives  to  refund,  what  families,  acting  on  the 
notion  of  its  being  their  property,  have  spent,  has  been  in 
the  habit,  while  giving  relief,  of  fixing  a  period  to  the 
aiaount.  The  result  of  the  authorities  is,  that  in  each 
case  the  Court  is  bound  to  be  guided  by  the  particular 
circumstances  ( A) ." 

In  Attemey^Gejieral  V.  The  Corporation  of  Stafford  (i) 
the  trustees  in  their  answer,  filed  in  1811,  had  furnished 
accounts  of  the  trust  estate  from  the  year  1791,  and 
Lord  Oift>rd  saw  no  inconvenience  in  decreeing  the 
account  as  far  back  as  the  trustees  themselves  had  stated 
it,  but  refused  to  extend  it  farther. 

Where  no  inconvenience  can  be  objected,  the  Court 


(h)  Attorney-General  v.  Mayor         (i)  1  Russ.  547. 
of  Exeter,  Jac.  448. 
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will  carry  back  the  account  to  the  time  of  commence- 
ment of  the  misapplication,  or  at  least  up  to  the 
period,  when  the  plaintiff's  title  to  the  fund  first  ac- 
crued. 

In  Attomey^General  v.  The  Mayor  of  Exeter  (Jc)  the 
defendants  admitted  by  their  answer,  they  had  been  in 
possession  of  the  charity  estate  for  the  last  200  years, 
and  had  applied  considerable  parts  of  the  rents  and  pro- 
fits to  the  purposes  of  the  charity,  and  that  the  residue 
of  the  rents  and  profits,  the  amount  of  which  would 
appear  from  their  books,  they  had  always  been  ready  and 
willing  to  apply  ;  and  Sir  W.  Grant  decreed  an  account 
of  the  rents  and  profits  without  any  limitation  of  time. 
Sir  T.  Plumer,  before  whom  the  cause  was  reheard, 
observed,  *'  Suppose  the  case  of  trustees  called  upon  to 
account  for  the  receipts  of  two  or  three  hundred  years, 
who  admit  the  receipt,  and  say  they  have  conscientiously 
laid  up  the  money,  and  that  they  have  it  ready  for  the 
charity,  or  that  they  have  invested  it  in  the  funds  or  in 
land,  unmixed  with  other  money.  What  is  the  Court  to 
do  ?  Can  the  Court  give  to  the  trustees  a  part  of  the 
money  or  land  which  they  acknowledge  not  to  be  theirs  ? 
It  is  admitted  to  belong  to  the  charity,  and  the  charity 
must  have  it.  There  is  no  diflBculty  from  complicated 
accounts  :  all  the  topics  of  hardship  that  may  sometimes 
be  urged,  fidl  of  application  to  this  case."  And  his 
Honor  compelled  the  defendants  to  account  for  the  rents 
and  profits  for  the  whole  period  of  200  years. 

In  Attorney-General  v.  The  Brewers*  Compainy  (J) 
an  estate  had  been  vested  in  that  company  upon  trust 
for  the  repairs  of  the  Harrow  Road ;  and,  by  an  Act 

{k)  Jac.  443.  (/)  1  Men  495. 


en.  XXVIII.]]     IN  THE  EVENT  OF  A  BREACH  OP  TRUST.        653 

of  19  Geo.  3^  the  proprietors  of  all  lands  chargeable 
with  the  said  repairs  were  directed  to  pay  the  sums 
which  should  be  so  charged  to  certain  trustees  appointed 
by  the  Act.  About  1810  an  information  was  filed  in  the 
name  of  the  Attorney-General^  the  trustees  under  the 
Act  being  the  relators,  for  an  account  of  the  rents  and 
profits  which  the  company  had  not  applied.  Sir  W. 
Grant  said,  *'  It  was  a  point  not  yet  decided,  from  what 
period  a  corporate  body  should  account  in  matters  of 
trust ;  for  to  give  the  account  only  from  six  years  would 
be  to  create  an  analogy  between  a  trust  account  and 
a  common  account.  However,  the  Act  which  had  been 
passed  was  not  meant  to  have  a  retrospective  operalion, 
and  the  trustees  under  that  act  could  not  say  they  had 
a  right  to  the  accumulated  fund  from  any  anteoedetfit 
period ;  and  the  Attorney-Genend,  suing  at  tfie  relation 
of  the  tousteesi  could  have  only  such  an  account  as  ih€ 
trustees  themselves  would  be  entitled  to  ; "  arid  theFefimre 
his  Honor  directed  the  account  to  be  taken  fr^im  the 
date  of  the  Act  of  Parliament,  a  period  of  about  thirty 
years.  ' 

But  where  the  trustees  have  diverted  the  charityfiiiids 
from  their  proper  diannel  through  misiake,  it  is  now 
settled,  the  Court  will  not  call  back  any  disbursements 
made  before  the  filing  of  the  information  (m),  or  before 
the  trustees  had  notice  that  the  propriety  of  such  appU* 
cation  would  be  called  into  question  (n)*  The  Court 
holds  a  strict  hand  over  trustees  where  there  is  any  wil* 

{m) Attorney-General  y.  Corpor-  3  P.  W.  145. 

ation  of  Exeter,  2  Russ.  45;  af-  (n)  Attorney-General  v.    Bur- 

firmed,  3  Hnss.  a96  ;    Ailomey-  gesses  of  East  Retford,  2  M.  &  K. 

General  v.  Dean  of  Christchurch,  35,  see  37;  and  see  Attomey-Ge* 

Jac.   474,   637;    S.    C.  2  Russ.  neral  v.  Corporation  of  Berwick' 

321;  Attorney 'General  v.  Riyhy,  upon-Ttveed,  Taml.  239. 
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ful  misemployment ;  but  where  the  Court  sees  nothing 
but  mistake,  while  it  gives  directions  for  the  better 
management  in  future,  it  refuses  to  visit  with  punish- 
ment what  has  been  transacted  in  time  past.  To  carry 
back  the  account  to  the  very  commencement  of  the 
misapplication  would  be  the  ruin  of  half  the  corporations 
in  the  kingdom  (o)  ;  besides  that  to  act  on  such  a  prin- 
ciple would  be  a  discouragement  to  all  prudent  persons 
to  undertake  the  office  of  trustees  of  charities  {p). 

If  an  individual  make  an  annual  payment  for  a  par- 
ticular purpose  out  of  the  profits  of  his  estate,  it  is  a 
reasonable  presumption,  from  the  strong  interest  which 
he  has  to  resist  an  unfounded  demand,  that  he  has 
inquired  the  origin  of  the  claim,  and  he  is  therefore 
fixed  with  implied  notice  of  all  the  circumstances  that 
attend  it ;  but  the  same  presumption  cannot  be  applied 
to  corporations,  because,  having  no  immediate  personal 
interest  in  the  application  of  the  profits  of  the  corporate 
property,  they  may,  without  the  imputation  of  culpable 
negligence,  adopt  and  follow  the  practice  of  their  pre- 
decessors (q). 

If  the  trustee  has,  in  breach  of  his  duty,  disposed  of 
the  corpus  of  the  estate,  it  seems  the  Attorney-General, 
as  representing  the  interests  of  the  charity,  may  take  the 
purchase-money  with  interest  at  five  per  cent.,  or  the 
present  value  of  the  lands  after  allowances  for  improve- 
ments (r). 

(o)  Attorney 'General    v.   Bur-  gesses  of  East  Retford,  2  M.  & 

geaseM  of  Retford,  2  M.  &  K.  d7i  K.  38,  per  Sir  J.  Leach. 

per  Sir  J.  Leach.  (r)  See  Attorney-General  v.  East 

(p)  Attorney-General  v.    Cor-  Retford,  2  M.  &  K.  35,  see  38, 

poration  of  Exeter,  2  Hues.  54,  39;  and  see  Attorney-General  ▼. 

per  Lord  Eldon.  Lloyd,  6  Mad.  92. 

{q)  Attorney-General  v.   Bur- 
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CHAPTER  XXIX. 

MAXIMS  OP  EQUITY  FOR  SUSTAINING  THE  TRUE  CHARACTER 
OF  THE  TRUST  ESTATE  AGAINST  THE  LACHES  OR  TORT  OF 
THE  TRUSTEE. 


Besides  the  several  rights  and  remedies  which  have 
just  been  the  subject  of  discussion,  the  Court,  with  the 
view  of  keeping  the  trust  estate  in  its  regular  channel,  and 
sustaining  its  proper  character,  whether  of  realty  or  per- 
sonalty,  against  the  laches  or  other  misbehaviour  of  the 
trustee,  has  found  it  necessary  to  establish  two  maxims, 
which  we  now  proceed  to  examine :  viz.,  first.  What 
ought  to  be  done  shall  be  considered  as  done  (a) ;  and, 
secondly.  The  act  of  the  trustee  shall  not  alter  the  nature 
of  the  cestui  que  trust's  estate  (b). 

I.  What  ought  to  be  done  shall  be  considered  as  done. 
*'  The  forbearance  of  the  trustees,"  said  Sir  J.  Jekyll, 


(a)  Walker  v.  Denne,  2  Ves. 
jun.  183,  per  Lord  Loughborough; 
Foone  v.  Blount,  Cowp.  467,  per 
Lord  Mansfield ;  Holland  Y.Hughes, 
16  Ves.  114,  per  Sir  W.  Grant; 
GaskeU  v.  Harman,  11  Ves. 
507,  per  Lord  Eldou ;  Stead 
V.  Newdigaiey  2  Mer.  630,  per 
Sir  W:  Grant;  PuUeney  v.  Bar- 
Ungton,  1  B.  C.  C.  237,  per  Lord 
Thurlow;   Burgess  v.    Wheate,  1 


Ed.  186,  per  Sir  T.  Clarke ;  Lech- 
mere  v.  Earl  of  Carlisle,  3  P.  W. 
215,  per  Sir  J.  Jekyll;  GuidotY. 
Guidot,  3  Atk.  256,  per  Lord 
Hardwicke ;  Crabtree  v.  Bramble, 
lb.  687,  per  eundem ;  Trafford  v. 
Boehm,  lb.  446,  per  eundem ;  &c. 
(6)  Philips  V.  Brydges,  3  Ves. 
127,  perJjoiA  Alvanley ;  Earlom 
V.  Saunders f  Amb.  242,|>er  Lord 
Hardwicke. 
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''  in  not  doing  what  it  was  their  office  to  have  done,  shall 
in  no  sort  prejudice  the  cesttds  que  trust,  since  at  that 
rate  it  would  be  in  the  power  of  trustees,  either  by  doing 
or  delaying  to  do  their  duty,  to  affisct  the  right  of  otiier 
persons;  which  can  never  be  maintained.  Wherefore  tb« 
rule  in  such  cases  is,  that  what  ought  to  have  been,  done 
shall  be  taken  as  done,  and  a  rule  so  powerful  it  is  as 
to  alter  the  very  nature  of  things,  to  make  money  land, 
and,  on  the  contrary,  to  turn  land  into  money  (c)/'  And 
Lord  Macclesfield,  in  the  case  of  a  bequest  to  a  trustee 
for  purchasing  lands,  observed,  ''If  the  purchase  had 
been  made  it  must  have  gone  to  the  heir,  but  if  the 
trustee,  by  delaying  the  purchase,  might  alter  the  right, 
and  give  it  to  the  executors,  this  would  be  to  make  it  ihe 
mil  of  the  trustee,  and  not  the  mil  of  the  testator,  which 
would  be  very  unreasonable  and  inconvenient  (d),*" 

Upon  these  grounds  it  is  in  equity  a  universal  rule,  that 
money  directed  to  be  employed  in  the  purchase  of  land, 
or  land  directed  to  be  sold  and  turned  into  money,  shall 
be  considered  as  that  species  of  property  into  which  it  is 
directed  to  be  converted  ;  and  this,  in  whatever  manner 
the  direction  is  given,  whether  by  will,  by  way  of  con- 
tract, by  marriage  articles,  by  settlement  or  otherwise,  and 
whether  the  money  has  been  actually  deposited  in  the 
hands  of  trustees  for  the  purpose,  or  is  only. covenanted 
to  be  paid,  whether  the  land  has  been  actually  conveyed, 
or  is  only  agreed  to  be  conveyed  {e). 

Thus,  if  money  be  stipulated  to  be  laid  out  in  land  to 
be  settled  on  ^feme  covert  in  fee  or  in  tail,  the  husband  of 

(c)  Lechmere  v.  Earl  of  Car-  {e)  Fletcher  v.  AMmnter^  1  B. 

Usle,  3  P.  W.  215.  C.  C.  499  ;  and  see  WheJdale  ▼. 

{d)  Scudamore  v.    Scudamore,  Partridge^  5  Yes.  396. 
Pr.  Ch.  543. 
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the  feme  is  entitled  to  his  curtesy,  though  no  purchase 
be  actually  made  in  the  lifetime  of  the  wife ;  and  he  will 
be  decreed  the  interest  of  the  money  until  a  purchase  can 
be  found ;  and,  when  the  investment  has  been  made,  he 
will  have  a  life  estate  in  the  lands  (/). 

Whether  a  widow  can  under  similar  circumstances 
establish  her  title  to  dower,  has  not  been  equally  ascer- 
tained. It  is  readily  admitted  she  is  not  dowable  of  a 
mere  trust  estate  (g);  but,  where  money  is  to  be  con^ 
verted  into  land,  the  interest  is  only  prevented  from 
being  legal  through  the  forbearance  of  the  trustee,  and 
the  rights  of  parties  ought  not  to  be  varied  by  the  neglect 
of  the  person  who  is  merely  the  nominal  instrument. 

It  cannot  be  denied  that  the  widow  of  a  cestui  que 
trust  has  a  general  equity.  "  Marriage,"  said  Sir  J.  Jekyll, 
''  is  in  its  nature  a  civil,  and  in  its  celebration  a  sacred 
contract,  and  the  obligation  is  a  consideration  moving 
from  each  of  the  contracting  parties  to  the  other,  and 
from  this  obligation  arises  an  equity  to  the  wife  in  seve- 
ral cases  without  any  previous  agreement,  as  to  make 
good  a  defective  execution  of  a  power,  or  defective  con- 
veyance, or  supply  the  defect  of  surrender  of  copyhold 
estate:  in  all  which  the  Court  relieves  the  wife,  and 
makes  a  provision  for  her,  where  it  is  not  unreasonable  or 
injurious  to  others  (A)."  And  he  afterwards  added,  "  I 
Cannot  but  wonder  how  it  ever  came  to  be  thought  that  a 
tenant  by  the  curtesy  was  entitled  to  relief  in  equity 
niore  or  farther  than  a  dowress,  and  particularly  that  a 
tenancy  by  the  curtesy  may  be  of  a  trust  estate,  but  not 

(/)   Sweetapple  v.  Bindon,  2  (^)  Altered  by  the  late  Act,  3  & 

Vera.  536 ;  Cunntngfum^.  Moody,     4  W.  4,  c.  105. 
1  Ves.  174;  Dodsoii,  v.  Hay,  3  B.         {h)  Banks  v.  Sutton,  2  P.  W. 
C.  C.  405.  M4. 

U  U 
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doyrqi;^  ^hiph  is  up  lei^s  th^o  a  dirept  oppositiou  to  the 
rule  wA  Vfi^on  of  t^ ]a,F)i  wbiph, allows  4p!^er  Qf^^eum 
in  law^  but  niot  a.^lf^zancy .%  /A^  c^r^^iy,  because  tljie  wiie 
cannot  gain  an  actual  seisin,  but  the  husband  may ;  whicb 
remcp.hfd^l^m a tm^t .^sitate; ; for  the  mfp, c^nlu>tfs$\^0T 
c€mvgfilAU:n9ifi»  to/conyqy  the  legal  estate  to  tliejuis- 
baa^Kibut.ihe  ^n^b^nd.  Vi^s^lf  may*!  tl^refore^af.ai^y 
distinction  ^  tpjbc;  madie,  <^w^j.®De  wpuld  think,  wg^i 
to  be  >preff9irpd  to .  curtesy  {iy  If  thie.  wife,,  thier^fw^, 
have, this  genifi^al  equity,  why  may  sb^  notopqi^ie  i^to 
Ch^iH5gry,  ^,  tp\ea4  the  rydie  pf  ppnrt,  th»t  what  oifght 
to  be  rdpp^  sh^U,  b^  tal;e«  aip  .donqT^tb^,^*ns  tlie  eqiu^le 
estate  shpH^.h^i^  be#i>.ina4e  a^^;{^l.«9tajt,eU'itQ^g]^  to 
be  ^0  Qp^sid^rad  in  respect  of  dower  ?  \    .  ^ 

tTha  di^ipn  in  the  oldcase  of  Fktqh^yf^kinii^ (Jk) 
appeaits  to  tprn  upon  this  principle..  U^j,  i^e^fyi^j^, 
priwMfd.fer  Visluable  cw8i4eratic«i,tQ  spt^eijC^irtflifl,  I^if^ 
in  iYf^lf.  frpon.  Henry^  the  spn^  in  fee,  hnt  afy^^ys^^,^  f^|lr 
i^Jotp  trpuble.  from  having  counterfeited,  a  pa^n^^jhf, 
copyejed  th^  estate  to  Joha^  his  yo^ng^r  spn^  ii^  fe^j,  fpr 
t]^  purpp;^  pf  preventing  a  forfeiture*  The  fathi^  ^^b- 
8eq^€^y  ^ecuted  a  conveyance  to  Henry  an^  hi?  j^^rs 
in  p^ursii^n/Qe,  of  the  original  contract^  but,  a^  thf^in^^^noe- 
di^t^'dispoflfttion  had  vested  the  legal  estate  in  Jpjip,  tfijei)^ 
p9S9¥|i  only  the  equitable  interest.  Henji;y,  tlie  sqv^^^j^^ . 
and  the  quesjtion  arose,  whether,  as  the  legal  .f^^tej  ^fps 
still  jovtstanding,,  the,  widow .  should  be  en|Jt|e4  to .  do^^ie^ ;, 
aiaidtit  wfis  4^ci:eed  in  the  affirmative.  Th<^^^und,of 
the.  d(?ter^ination.  apparently  was,  that  ^/l^eiir}(^^  the 


(t)  Banks  ▼.    SuHon,  2  P.  W.      Dudley,  Pr.  Ch.  ^50.  and  stated 
706.  ttom  TLtg.  Lib.  Sankt  r.  5WttM, 

{k)  Cited  Lard  Dudley  v.  Lady     2  P.  W.  709. 
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father,  would,  except  for  the  fraud,  hdvfr  eoriVeyed  the 
l^al  iestatb  to  Henry,  thef  son,  the  widb^  shouM  dually 
hare  fter  dower  as  if  the  conveyance  had  been  actually 
executed.  • 

In  Otztay  r.  Hudson  (/)  thef' tenaiit  in  tall  at  an  equit- 
able^ interest  requested  the  trustees  to  surrender  thekgal 
e&tate  to  him  in  tail>  which  they  refused  to  do  ;  dnd  he 
th^ri  iffled  a  bill  in  equity  to  compel  the  surrender;  He 
rfso  went  to  the  loin's  court  during  the  pendency  df  tfie 
sbftv  and  desired  to  be  admitted ;  but,  as  the  legal  Estate 
was  in  the  trustees,  the  application  was  refdsAd.  Before 
a  decree  could  be  obtained,  the  tenant  in  tail  died;  and  it 
Was  determhied  the  widow  was  entitled  to  doiwer.  ^ 

With  respect  to  Banks  v.  Sutton  (fn),  it  is  certain  that 
many  of  the  doctrines  there  laid  dowii  have  been  bvter- 
ruled  by  subsequent  cases,  but  as  regards  the  question 
under  discussion,  it  seems  to  be  still  a  binding  authority. 
Hiancock,  seised  of  lands  in  fee,  mortgaged  them  to 
Ward  in  fee,  and  afterwards  made  his  will,  and  devised 
them  to  Ellis  in  trust  to  pay  his  debts  and  legacies,  and 
to'ljring  up  and  educate  Sutton  until  twenty-^he.  Or 
marriage,  and  then  to  settle  a  moiety  of  the  estate  upon 
him,  and  the  heirs  of  his  body.  Ellis,  the  trustee,  paid 
oifiP  the  mortgage,  and  took  an  assignment  of  it  in  trust  * 
for  himself,  but  neglected  to  settle  the  moiety  on  Sutton 
in  tail  on  his  attaining  twenty-one.  Sutton  died,  and  his 
Wi^ow  filed  a  bill  in  equity  for  her  dower.  Sir  J.  Jekyll 
said,  **  The  question  is,  whether  the  widow  of  a  tenant  in 
tali  of  a  trust,  to  whom  the  legal  estate  is  hy  the  will 
directed  to  be  conveyed  at  his  age  of  twenty-one  years^  and 
who  lives  te  thai  age,  shall  have  the  aid  of  equity  to  help 
her  to  dower  ;'^  and,  after  discussing  at  considerable  length 

{I)  2  Vern.  583.  (w)  2  P.  W.  700. 

U  U  2 
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in  what  cases  generally  a  widow's  daim  to  dowei:  of  a 
trust  should  be  allowedi  he  coneludiod  thu^:.  *'  But  aftea: 
a^l  these  reasons  and  authorities^,  I  must  declare  tbat  I 
would  not  take  upon  myself  to  determine^  whether  a 
wife  should  have  dawer  out  of  a  trust  of  inheritance^ 
where  no  time  is  limited  for  oomeymg.  ike  legal  e^Uite^ 
and  that  time  come  in  the  Ufetikme  of  the  pknitt^a  im^ 
band.  This  makes  it  dear  for  dpwer  upon  a  principle 
well  known  and  established  in  this  Court — ^that  wh^e  a^. 
act  is  to  be  done  by  a  trustee^  that  is  to  be  looked  upon 
as  done^  which  ought  tQ  have  hem  done*  Consequ^nUy, 
the  estate  directed  to  be  conveyed  to  the  ptiiWtift'a  hus- 
band ought  to  be  considered  as  actually  cpAVieyadiQ.and 
vested  in  him>  aud  then  the  {^ainftiff  hath  a  right  to 
dower  out  of  it  (w)." 

Thus  there  are  several  early  authorities,  ia  favour  of 
dower :  on  the  other  hand  it  must  not  he  coiH^ed^.that. 
the  opinion,  of  Lord  Hardwiicke  was  on  moie  ifkm  90(^ 
occasion  expressed  adversely  to  the  doctrine  (9)^  Ei^pt 
as  to  marriages  celebrated  on  or  before  the^  1st  dajy  qi 
Januai^y^  1834^  the  question  is  row  impiateri^;  fo^, 
1^  regards  marriages  subsequent  to  thiat  p«]:iqd,  thf^ 
]l4egislatui:e  has  giveu  dower  out  of  every  speQie9,,of 
trust  estate  ;  subject  to  be  defeated^  however^  hy  ^JT  do* 
claration  of  intention  on  the  part  of  the  hi^bandt  (jE^f . 

Upon  liie  principle  under  discussion  it  has  alsp  bciep 
argued,  that  if  money  be  arti^led^  or  directed^  to;  h^  ^aM 
out  in  land  to  be  settled  on  a  person  in  fee^  if  the  c^^tui 
que  trust  die  widioot  heirs^  the  money  shftU^  as  land. 


(n)2P.W.  715.  SAtk.  687. 

(0)  See  Cunningham  v.  Moody ^         (p)  3  ^r  4  Will.  4^  c.  105. 
1  Ves.  176 ;  Crabtree  v.  Bramble^ 
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escheat  tb  thfe  lord:  but  between  dower  and  escheat 
there  is,  it  is  submitted,  this  manifest  distinction ;  that  a 
wido^  claims  through  her  husband,  and  has  a  general 
cqaity>  which  gives  her  locns  siimdl  in  Court ;  but  a  lord 
by  escheat  comes  under  no  head  of  equity — is  entirely 
a  stranger  to  the  trust,  claiming  by  title  paramount  of  his 
own  (y).  The  pretence  for  his  claim  is,  that  the  operation 
of  the  rule  so  absolutely  converts  the  equitable  into 
A  legal  estate,  that  all  the  incidents,  that  would  have  be- 
\m^A  to  the  legal,  must  be  coAsidered  in  Chancery  as 
attached  to  the  equitable ;  but  the  rule  was  not  meant 
to  Subvert  the  natui'e  of  a  trust,  but  to  be  subservient  to 
it — not  to  benefit  third  person*,  but  to  protect  the  in- 
tereirt  of  parties  privies  to  the  trust.  And  of  this  opinion 
was  Sir  T.  Clarke  in  the  case  of  Burgess  v.  Wheate  (r). 
Th^re  A.,  Sfeised  ecc  parte  paternd,conyeyed  the  estate  to 
t^rustees  in  trtst  for  herself,  her  heirs  and  assigns,  and 
died  without  heir  of  the  paternal  line,  but  leaving  an  heir 
df  the  maternal ;  and  it  was  argued  in  favour  of  the  heir 
ex  parte  iriaternd,  that,  as  the  ce&tut  que  trust  might  at 
atty  tim«  havte  called  upon  the  trustees  to  convey,  and 
e()toity  looked  tipon  what  ought  to  have  been  done  as 
done,  the  Court  would  by  a  fiction  consider  the  convey- 
ance of  the  legal  estate  as  actually  executed ;  and  then, 
in  deftiult  of  heirs  of  the  paternal  line,  the  lands  would 
descend  to  the  heir  ex  parte  matemd.  But  the  Master  of 
the  Rolls  said,  ^'  Had  such  a  conveyance  been  executed, 
it  wouM  have  been  like  a  feoflSnent  and  refeofffeient,  and 
have  made  A.  seised  of  a  new  use ;  but,  as  this  was  not 

{q}  W<aker  v.  Ihmne,  2  Ves.         (r)  1    Ed.    177 ;    S.  C.   \  W. 
jun.  185,  per  Lord  Lougkborougfa.      BlaekftC.  Rep.  123. 
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done,  the  cons^qaences  inftistad  oik  will  nob  MloW;  for 
nothing  is  looked  upda  in  jsqnitjr  ^  done  tbu*  ^'vtkfit'^pugkt 
to  hare  been  dond — aotwhat'intg^hanre/tteaudane;  nor 
wUleqm^  oanskkr  thiMgisinthat  Ught  in  fafkntr  cf  every 
hodjfybut'onlyofthoee  who  had  a  tigkt  to  pfUMpitfk^kt 
he  donk.  The  rule  ie^^ihat  it  shall  be  ^ther  between^ 
parties  who  stipulate  what  is  to  be  done,erthdsewho^eii^ 
in  their  place.  A.  neter  prayed  a  ceitiveymse,  ^tS^A-  one 
canilot  telL  whether  she  erer  uronld,  aaid  the  mat^nml  hkir 
is  not  to  be  considered  as  a  priyy  in  btood,  but  i»  Mere 
stranger  {s)"  As  the  lord  by  *  escheat  dadms :  Mlt  ia 
printy,  it  is  erident,  that,  according  to  Sir  IVdarloid's 
construction  of  t^6  rale,  he  has  nb  titlt»  Uoi^^  se^ptmm*  / 

As'ineD^y  to  be  laid  out  in  landis  ilegafsd^^is'land, 
it  dannot  fte  devised  by  an  ir^dnt;  thf6iigfa  ttfitfoflfeient 
age  to  bequeath  personal  estate  (*)  i  tn^  for  dl(^  samriie 
reasoiii  i*' will  pass  by  the  cestui  que  ttwfs  wiH^midei-  Hie 
geoeral^  desbription  of  all  the  testator^  lands  fit),  l>r  (of- all 
his  lands  in  the  county  of  ■  ^  ■  or^tifeiei^e  (d^j  though 
in  the  latter  case  it  may  very  plausibly.  1^  cpmt^nded, 
that  the  testator  could  not  have  rdbri^  to  moneyi  ^t 
must  have  alluded  to  something  that  possessed  a  local 
character. 

So  money  to  be  converted  into  land  is  t)ound  by  a 
judgment  (y),  but  was  never  accounted  pecs9n^l,t  asse^, 

(0  1  £d.  186.  Stephens,  17  V68.  77  ;  HUd^ 

(0  Earlm  tr.  Saunderi,  Amb.  v.  Biddulph,  12  Ves.  llflii,' 

241.  («)  Lingeny,  Sowray^  IP. W. 

(if)  GiMdt  y.    Quidot,  3  Atk.  172;  Ouidoi  v.    Guidoi,  3  Aik. 

256,  per  Lord  Hardwicke ;  Rash-  254. 

ley  V.  Masters,  1  Ves.  jun.  201 ;  (y)  Frederick  yf.  AjfiucoMtt,  I 

S.  C.  9  B.  C.  0.  99;  Gretn  v.  Atk.  892. 
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and  tbesefore  was  mot,  tiiital  the  lBte.A^<(«),  liaUe  to 
the^paymenftiftf  Amptft-oant^racfc  debte(iiX^  >  '  - :       '  ' 

Sq  :a!gift  by  »  patent  to  a  eluU  o(^  mDiiey><iO'he<Iaid 
out  m  kmd  \%  oonbidered  a  purohaee  by  ^tlM  fatboiv  and 
li^  donatpon  of  tile  estate^  and. the  child  ia  not^ bound, 
befinre  receiving  his  orphanage  share,  to  biring  die  pur- 
chase into  hotebpot  (&)• 

.Woith  refltpeotto  the  heir  of  the  person  upon  whom 
the  lands,  when  purchased,  are  directed  or  agreed  to-be 
satikledi  it  is  necessary^  for  ascertaining  his  rights,  to 
distingaish  between  the  cases  where  the  real  represents- 
ti?e  claims  as  against  a  stranger^  and  where  he  claims  as 
against  the  executor  of  hie  own  aneesUr. 

It  appears  to  be  perfectly  established  that  the'  heir 
is  entitled  to  the  money  as  land,  if  he  seek  to  enforce 
las  equity  against  a  stranger.  Thus,  1.  If  a  sum 
of  flMwey  be  bequeathed  to  be  laid  out  in  a  purohaae  of 
lands  to  be  settled  to  the  use  of  A.  and  his  heirs,  sad 'A. 
die  before  a  purchase  has  been  obtained,  the  mon^  is 
Hie  property,  not  of  the  executor,  but  of  the  heir  of 
A.  (py     S.  If  on  the  marriage,  of  A.  money  be  actually 


(s)  3  &  4  W.  4,  c.  104. 

(a)  Whitwick  ¥•  Jermin^  cit«d 
Baden  v.  Earl  of  Pembroke,  2 
Vern.  58 ;  Lawrence  v.  Beverley , 
cited  lb.  55 ;  S.  C.  2  Keb.  841  ; 
Putbim  V.  Jones,  cited  Pvlieney  v. 
DariingtQu,  7  fi.  P.  C.  550; 
Foane  v.  Blount,  Cowp.  467,  per 
Lord  Mansfield. 

(5)  Hume  v.  Edwards,  8  Atk. 
450;  Annand  ▼.  Honeywood,  1 
Vera.  345. 

(e)  Seudamore  v.  Seudamore, 
Pr.   Cb.  543.     Abbot  v.  Lee,  2 


Vern.  284,  at  first  sight  appears 
contra,  but  it  seems  from  the  Re- 
gistrar's book  that  the  direction  for 
conversion  was  not  imperative,  but 
to  be  at  the  discretion  of  the  testa- 
tor's executors.  Had  the  money 
been  absolutely  converted  into  land, 
the  ultimate  remainder  by  failure  of 
issue  of  the  surviving  daughter 
would  have  resulted  to  the  execu- 
tors of  the  testator,  but,  as  money 
to  be  converted  and  settled  in  tail 
upon  a  discretion  which  was  not 
exercised,  it  belonged  to  the  admi- 
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dipomted  jit  tbe  bmd»  of  trwteefl^  f»|lt»riby^ A.  Iiknelf  oi 
by  «  stranger,  ta  ^  laid  Qii^  in  n  purobi^e  (^  Iwds  U>  be 
settled  to  the  use  of  A.  for  life,  remainder  to  his  wife  for 
liie«  Twtamdev  to  the  isfiike  in  tail,  rewwider  to  A.  in  fte, 
and  A.  4e  without  issue,  hb  heir,  and  not  his  execirtor, 
is  entitled  (<0*  3.  If  on  the  manrilige  of  A.  there  be  a 
covenant  on  the  part  of  B.  to  lay  ont  money  in  a  pnrciiaae 
of  lands  to  the  above  uses,  and  A.  die  withoi^  iscue,  his 
heir  daiois  the  benefit  of  the  covenant  (ey 

Out  if  the  heir  have  to  enforce  his  dahn^  not  against 
a  stf  anget^  but  against  the  personal  repretenkUwe  qf  hU 
ornn.  dnceefw,  a8  tf  A*  on  hb  marriage  eavenant  ta  lay 
ont  money  in  a  purchase  of  lands  to  be  setdcd  to  tiie 
litse  of  himself  lor  lifet,  remainder  to  Us  wife  fioor  ^life, 
remainder  to  the  muifi  in  tail,  remainder  to  his  own  right 
heirs,  in  this  ipstapce  the  question  wheth^  the  heir  can 
call  upon  the  eiseeutor  for  the  money  must  depend  upon 
this  further  distinction : —  ' 

h  If  at  the  death  of  A.  there  be  an  equitable  inlerost 
in  the  fund  outstniiuling  in  another,  as  a  life  estate  ia  the 
wifoi  or  an  estate  tail  in  the  bsue,  then  the  real  qiaHty 
of  the  money  is  sustained  and  continued  by  that  right, 
and  the  heir  of  A.  is  entitled  to  cdil  upon  A/s  exe- 
cutor (/),  and  if  there  be  such  an  outstanding  claim  at 
the  death  of  the  ancestor^  the  circuiQstance  that  the  heir 


nistrators  of  the  legatee,  as  was 
decifeed  by  the  Court.  See  the 
case  stated  ixom  Reg.  Lib.  Appen- 
diz>  No.  6. 

(d)  Disher  v.  Disher,  1  P.  W. 
904  ;  ChapUn  v.  Horner^  lb. 
483 ;  Edwards  v.  Countess  of 
Warmkh  2  P.  W.  171 ;  and  see 
Lechmere  v«  Lechm^et  Ca8«  U 
Talb.  90. 


(e)  KnighU  t,  Aik^siSi  Z  Yerii* 
20. 

{f)  Kettleby,  v.  Atwood^  1  Vera. 
298;  reheard  lb.  471  ;  Lanoy  ▼. 
Fairechild,  2  Yem.  101 ;  ChafUn 
V.  Homer^  1  P.  W.  483 ;  Lech^ 
mere  v.  Earl  of  Carlisle^  3  P.  W. 
211 ;  afBrmed,  Cas.  U  Talbot,  80  ; 
Oldham  v.  Hu^hesy  2  Atk.  452. 
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ihttifeiitei  hU  sciit'dtiting^  the  ^Ubdirte&ee  of  that  daim^ 
or  afte]^'ite'dM6rniitaiiitian>  seetns  to  be  perfectly  iimnate^ 

In  Walker  v.  Denne  (Ji)  Lord  Loughborough  expesaed 
acoae  doubt  upon  this  dodtrine.  ^^  Is  there/'  he  said^ 
^^  any  case  where  the  heir  has  filed  a  bill  merely  as  rach^ 
and  has  had  money  paid  to  him>  because  it  was  directed 
to  he  laid  out  in  land  ?  The  idea  is  commonly  enter- 
tained^  but  there  are  doubts  about  it.  I  do  not  recollect 
any  ca^e  where  the  heir  haa  said^  I'he  money  ought  to 
be  laid  out--*all  the  particular  objects  are  gone^  and  I 
as  heir  claim  the  money  as  land  for  my  benefit.  Upon 
that  I  doubt  what  gives  the  heir  a  title  to  a  subpcma  in 
this  Court :  between  the  heir  and  personal  representa- 
tiTO  their  rights  are  pure  legal  rights :  chance  decides 
what  shall  be  real,  what  personal :  Uieither  has  a  scmtUla 
of  equity  to  make  the  property  that  which  it  is  not  in 
fact."  To  this  reasoning  of  Lord  Loughborough  it  may 
be  replied,  that,  when  it  is  said  there  is  no  equity  between 
the  real  and  personal  representatives,  the  meaning  is  no 
mwe  than  this, — that  what  is  real  estate  at  the  death  of 
the  ancestor  will  go  to  the  heir,  and  what  is  personal  estate 
at  the  death  of  the  testator  will  go  to  the  executor ;  but,  for 
the  purpose  of  determining  what  is  real  and  what  is  per- 
sonal estate,  the  Court  is  guided,  not  by  the  legal  nature 
of  the  property  at  the  death  of  the  owner,  but,  as  appears 
in  numerous  instances,  by  the  stamp  and  character  im- 
pressed upon  it  in  consideration  of  a  court  of  equity. 
Thus  if  a   mortgagee  in^  fee  die,  the  mortgage  being 

(g)  See  Chaplin  v.  Homer,  1  and  see  Oxenden  v.  Lord  Compton, 

P.  W.  483  ;  Lechmere  v.  Lech-  lb.  70 ;  Lord  Compton  v.  Oxenden, 

mere,  Cas.  L  Talb.  80.  lb.  265. 

(A)  2  Ves.jun.  175,176,  183; 


666  MAXin  FOR  SUS^AININa  THfi  TaUST  BSTATIt  [^ClUXSIX. 

regardied  as  a  xxiere  security  &r. pott  of  the  woortgageifs 
paracAial  estate,  the  exeouton  may  call  uj^od  the  hehrifor 
a  oonveyaiice  of  the  land.  On  the  other  hand/  if  Ae 
mortgagor  die,  the  heir  of  the  mortga^  nay  call  in 
the  executor  to  discharge  the  incumbmnoe  out  of  the 
personal  aasetSw  So  if  a  person  contract  Jer  Uie-  sale. of 
an  estate,  and  die  before  the  completion  of  thi^  sale>  the 
legal  fee  descends  upon  the  heir,  but  the  purchase. meoey 
passes*  to  the  executor;  and,  on  the  other  hahd,;if  !a 
person  contract  for  the  purchase  of  an  estate,  and  die, 
the  executor  must  pay  the  money,  hut  the  heir  is  entitled 
to  the  purchase.  Thus,  in  the  wovds  of  Lord  TalfaiMt, 
M  Where  the  dispute  is  between  the  two.  repr^entatives 
of  the  deceased,  the  one  of  his  real,  the  cxfcher  of  his  per- 
sonal estate,  the  heir's  being  but  s  volunteer  in  r^^ard 
to  his  ancestor  will  not  exclude  him  from  the  aid  of  the 
Court,  for  though  the  question  ia  between  two  voIiib- 
teers,  die.  Court  will  determine  whidi  way  the  ri^t  is,  a^d 
will  deofee  accordingly  (i)/'  **  I  am  disposed,*"  said  Lord 
Elddn^ '  ^' to  say,  notwithstanding  the-  opinion  of  Loed 
Roadyn  in  Walker  v.  Dmne,  and  some  other  moobni 
authorities,  that  if  the  instrument  be  taken  to  impsess  a 
fund  wiidi  real  qualities  immediately  upon  ihe  execution, 
in  tiie  question  between  the  heir  and  executor,  the  mosiey 
being  once  clearly  and  plainly  impressed  with  veai  uses 
as  land,  and  one  of  those  uses  being  for  the  ^benefit  of 
the  hdr,  it  will  remain  for  his  benefit,  and  it  ia?not  <dr* 
rect  to  say  the  Court  does  not  interpose  between  (Man- 
teers,  if*  they  gi^eto'the  executor  Ihat  vaanxf  irtiich  ithe 
instrument  has  given  to  the  heir  (Ar)."    And  Sir  W.  Grant 

(i)  Leehmere  v.  Leehmere^  Cas.         (i)  WheldaU  '  v.   Partridge,  S 
i.  Talb.  90.  Ves«  235. 
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to  Ihe  sMDe  ^eet  cibserved,  ^  There  is' do  weight  in  tiie 
circumstflnce'tiiat  the  propetty  is  found  in ^ the. shape  of 
money  or  Iknd,  far  the  cktgracter  is  to  be  found  in  tkenieed. 
The  opinion  of  Lord  Rossi  jn  that  property  was  to  be  taken 
as  it  happened  to  be  at  the  death  of  the  party  from  whom 
the  representatives  claimed^  was  mudb  doubted  by  Lord 
Eldon,  who  held,  in  which  I  perfectly  concur,  it  mnstbe 
considered  as  being  in  the  state  in  which  it  ought  to  be. 
Lord  Rosslyn's  rule  was  new,  and  not  according  to  prior 
oases  (J);* 

2.  Bot  if  A.  die,  leaving  neither  wife  nor  issue,  so  that, 
to  use  the  teahnicai  expression,  the  money  is  **  at  home,'' 
that  is,  A.  at  the  time  of  his  death  is  the  absolute  and 
exclusive  owner,  and  there  is  no  outstanding  right  in 
another  person,  in  this  case  the  real  quality  of  the  money 
has  become  merged  and  extinguished,  and  on  the  death 
of  Ai  the  heir  has  no  equity  to  call  upon  the  executor. 
To  keep  on  foot  the  notional  conversion  of  money  into 
land,  it  is  evident  there  must  be  a  right  in  some  one 
to  insist  upon  the  actual  conversfion;  bat  if  A*  >  be  hi 
poBsession  of  20,000/.  iq>on  trust  to  lay  out  in  a  purehise 
of  lands  to  be  settled  to  the  use  (tf  himself  and  i  his  heirs, 
thfi  ri^t  and  the  thing  both  centering  in  the  same  per- 
son, there  is  nobody  to  sue,  and  it  follows  the  action  *is 
extinguished  (m). 

The  decision  in  the  much  litigated  caae  ci  Vhicheater  y. 
Bicherstaffifi)  amounted  probably  to  no  more  than  this. 
On  the  marriage  of  Sir  J.  CluGhester  with  the  daughter  of 
Sir  C«  Bickeffstafl^  1^  latter  agreed  to  pay  IfiOO/L  byway 

(Q    Thornton   ▼.  Hawley,    10  1  B.  C.  C.  237. 

Yes.  138;  Kirknan  v.  Miles,  13  (n)  2  Vera.  295  ;  S.  C.  cited 

Yes.  339.  PuUeney  ▼.  Darlington,  7  B.  P.  C. 

(m)  See  PuUeney  ▼.  DarHngUm,  554. 
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of  pottioD,  which,  together  with  •  lOOOL  more  to  be  ad* 
vanced  by  Sir  John  Chichester  within  three  years  after 
the  marriage,  was  to  be  invested  in  lands  to  be  serttled  on 
Sff  John  for  life,  remainder  to  hts  wife  for  life,  remainder 
te  the  issue  in  tail,  remainder  to  Sir  John  in  fee*    Sir 
Joiih  and  his  lady  within  one  year  after  the  marria^ 
both  died  without  issue,  the  husbanid  baying  survived. 
Sir  John  by  his  will  made  Sir  C.  Bkbentagff^  hi$  exeoutot, 
and  bequeatlied  the  residue  of  his  persomil  estite,  after 
payment  of  his  debts,  &c.,  to  Frances  Chtche^tet  his* 
sistari    The  heir  at  law  of  Sir  John  brought  his  bill 
against  Sif  Charles  to  compel  him  to  pay  tbe  1£0(ML,  kh 
sistirig  that  by  virtue  of  the  marrii^e  articles  the  money 
ougbt  to  be  looked  upon  as  land,  and  therefore  behxiged 
to  Hini  a^heir*  Lord  Somers  said,  **  This  money,  tfaoii^ 
eocei  Bound  by  the  articles,  yet  vrfaen  the  vrife  died  witb- 
attt  iisne  became  free  i^ain,  and  vras  nndet  the  power 
Md\fispose  of  Sir  John,  as  the  land  would  likewisk^  have 
been  m  case  a  purchase  had  been  made  pursuant  to 
like  articles,  and  therefore  would  have  been  asseta  to  a 
crecfitor,  aftid  must  have  gone  to  the  executor'  or  admi^ 
xnMMteriof  Sir  John;  and  this  is  mndi  stroirgev  where 
tke^e  is  H  residvftry  legatee  f  and  therefore  dismissed  tiM 
bill.    Theni  follows  what  is  apparently  the  note  of  Hie 
reporter;  viz.,  that  ''  money  shall  in  many  cases  ^be  cobm 
sidered  as  Ibnd  when  bound  by  articles'  m  order  to  m  pur-^ 
diatte^;  but  whilst  it  remains  still  mimey,  and  no  purshsM 
iMd^,  the  saifte  shall  be  deemed  as  part  of  She  personal' 
eHMk  of  stick  person,  who»  migkt  have  atii^M^  the  latid' 
in  cdse  a  purchase  had  been  made.**  ' 

In  this  case  it  has  been  commonly,  but  surely  vnth- 
out  reason,  supposed,  that  the  suit  of  the  plainti£f  was 
for  the  1500/.  which  Sir  Charles  had  articled  to  pay. 
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and  in  consequence  of  tbis  'misoonoepti^n  Ike  ««ithority 
of  ihe  de<nsiott  has  repeatediy  bfeon  oailed  into  ques* 
tion.  Thus  Sir  J.  Jekyl)^  •  ov^rloc^ng .  the  Viery-  mate^ 
rial  jciioanstanoe  that  Sir  Charles  had .  belpn  uppoibted 
ike  executor  of  the  testi^or,  observes,  ^'  It  is  renlark* 
able  with  respect  to  this  case,  thai;  the  wife,  died  witbia 
three  years  after  the  marriage,,  during  whieb  periodltbe 
purchase  was  to  be  fnade,  so  that  the  time  wasnof  ttomef 
within  which  the  money  was  to  be  laid  out ;  and  till  then 
it  continuied  money;  and  possibly  the  Covrt  had  some 
evidenoe  to  induce  them  to  believe,  that  Sir  John  Chi-* 
Chester  looked  on  the  money  as  personal-  etiltate  ;  and  if 
this  does  not  disimguish  k  from  other  ease^  I  do%ibt,  in 
opposiAoH  to  so  many  decrees,  the  resolution  here  given 
mould  hardly  be  maintmnable  (o)/'  And  Lord  Talbot 
was  apparently  under  the  same  misapprehension,  for  be 
observies, ''  Had  the  money  in  the  case  before  me  been  ier 
podted  in  the  hands  of  trustees,  it  must  have  been. looked 
upon  as  real  estate,  and  the  heir  have  been  Qptxtled. 
This  seems  to  be  granted,  and  no  authority  against  it 
but  what  has  been  collected  from  the  oase  of  Chkherter 
V.  Bickerstngffl  It  is  probable  the  Court  went  uponi  some 
reason,  which  induced  it  to  think  that  Sir  John  looked 
upon  that  money  as  personal  estate,  for  otbern&e  the 
authority  of  that  case  is  not  to  be  maintained^  heiifg 
contraory  to  all  former  resolutions  {p)*"*  But.  Lord  Thur- 
low  viewed  the  case  in  a  different  light,  and  evidently 
considered  the.  1500/.  sought  by  the  bill  of  the  ptuntiff 
to  be  the  1500J.  articled  to  be  paid  by  the  testator  himr 
self,  and  so  payable  out  of  his  assets  in  the  hayfeds.  of  Sir 

(o)   Lechmere    v.    Carlisle,    3  (p)  Lechmere  y.  Lechm^re^  Cas. 

P.W.221.  <.  Talb.  90. 
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JohmBi&^Ufflhiv  executor.  '^  Where^'*  said 'bis  iJordr 
ship,  **  a  sum  of  money  is  in  the  kmuk^^^onnimikmtian^ 
other  iiaa  but  for  hmsel^f  it  iriU  be  mooej^  an^  tbe  heir 
caunqfc  ekipD^  ^Uke  the  ca»e  of  Chichester  ir«'  &dcer9ttjffi 
against whidii I  tUnk  tUere  iano  jiidgmeiBt^  tfaoughthere 
are-^a-Quitiber  <if  6pinions»  I  know  so  bettcv  aotboiity 
tkaii  thai  <tase<9).-' 

Tl]^:Regiatrar's  book  has  been  seamkedf^  but  the  de* 
ctj^e  ^^imiiqt  be  founds    It  appears,  howeter;   frofm  a 
motion  in  the  cause  for  dissolving  an  injunction,  that  die 
cip^iiihstances  of  'the  case  were  as  follows  :*^Sir  Charles 
Kekei^sdaff  had  'brought  an  action  at  law  against  the* 
plaintiff;  and  Had^  Obtained  judgment  for  a  certaAft  sum 
upon* &  halanee  of  accounts;    Upon  this  tiie  plaintiff  in- 
sttitltted  a  stiit*  hi  equity  for  staying  ^e  prodeedii^  at 
laiM;<altegtng,  thai  Sir  GhaHes  stood  indebted  to  him  m 
the  Mm  of  8000/.,  to  which  the  plaintiff  was  entUldd  as 
hdr  at 'kw'  of  Sir  John,  nndei^  Sir  JTohn's^  nt^t^ij^ 
Bxtitle^ ''  It  was  ordered  by  the  Court  that  jndlgfBdtM' 
shMld- be  entered  up>  but  execution  should  be*  stayed  (till' 
the  eduse  ehould  be  heard  the  Easter  term  foHoWingA' '  As ' 
Venion,  the  reporter,  speaks  only  of  one  sum  of  ISOM;' 
to  which  %he  executor  was  declared  entitled,  it  ifir^pMftabt^ 
the  other  smn  wto  adjudged  to  the  heir,  adeeSsidtf^Attt'' 
wbuld  in  every  respect  be  conformable  to  fiii»A'ple'i 
for  while  the  1500/.  covenanted  to  be  phid  bf  ^Sii^^^Mi^ 
hknself  was,  by  the  death  of  his  wife  t^thOutibbfe4i!ihhis' 
lifbtime,  *' at  home,"*  and  therefore  set  fte&'^^iti^  iMe 
artidlei^,  the  other  sum  of  1500/.,  which  'vt^^di^ktMilei 
to  be  paid  by  Sir  Charles,  was  outstandfai]^^  ^  %iiiSk 
of  Sir  Charles   a^  trustee,  and  would  ihdrdflij^e^^rirtfliih 

iq)  Pulteney  v.  Darlington^  1  B.  C.  C.  238, 
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the  charaoter  of  real  estate  until  some  act  bfSiat' John 
to  remora  that  impressUm. 

iTo  the  principle  under  considejratioD  must  be  Kfierred 
the  ca»  of  Pulieney  v.  DarUngtom  (r).  Henry:  Guy  the 
testetor  appointed  Lord  Bath^  Tayiour,  knd.Lake  fais 
execut(aQ8»  and  devised  to  them,  their  heirs  and  assigns^ 
all  his  estates  at  Earl's  Court,  and  certain  freeholds  and 
copyholds  at  Muswell  Hill,  upon  trust  to  sell,  AnA  di- 
rected thatj  after  payment  of  his  debts  and  legacies,  all 
such  monies  or  other  personal  estate  as  should  remain  in 
the  hands  of  the  executors,  or  be  raised  by  sale  of  the 
devised  estates,  should  be  laid  out  in  the  purchase  of 
lands  to  be  settled  to  the  use  of  Lord  Bath  for  life; 
remainder  to  the  first  and  other  sons  in  tail,  reittainder 
to  Genei^l  Pulteney  for  life,  remainder  to  the  first  ftiid 
other  8pns  in  tail,  remainder  to  Daniel  Pulten^  for  li&, 
remainder  to  the  first  and  other  sons  in  tail,  with  a 
r^^aomjyifix  in  fee  to  the  father  of  Lord  Bath,  which  after* 
wjards^  •  became  vested  in  Lord  Bath  himself.  The  t^s* 
tator^died  in  1710*  Daniel  died  without  issue  in  the 
li£rtime;ictf.Xord  Bath  and  General  Pulteney.  Lord 
Bafth^dfi^siieia  son,  who  died,  without  having  disturbed 
th^ifidtt^ment,  in  the  lifetime  of  his  father.  General 
Plllil^Af^iJ^Y^r  had  any  issue.  Lord  Bath,  who  acted  in 
the,;(f^(9^orship,  retained  in  his  hands  the  sum  of 
2S^8d>up<>n \the  trusts  of  the  will;  and,  after  the 
d^Vfia§p  pf  Di^niel.and.of  his  own  son,  by  his  will,  bearing 
d^tA  in.  17i63«. devised  all  his  real  and  personal  estate  to 
Gf^pf^fj^.^nlit^p^i  and  appointed  him  executor;  so  that, 
wh^hi^.|jh(e.fum  qf  23,4i88^  was  to  be  regarded  as  the 
real,  of  as  ^e  ,pQrsonal  estate  of  Lord  Bath,  utraque  vid 

(r)  1  B.  C.  C.  223. 
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datd  it  became  vested  in  General  Pulteney  under  this 
devise  and  bequest.  General  Pulteney  proved  the  will, 
took  possession  of  the  estates,  and  transferred  the 
securities  upon  which  the  23,488/.  was  invested  into  his 
own  name.  By  his  will  bearing  date  in  1767^  General 
Pulteney  devised  all  his  estates  in  Middlesex,  Salop,  and 
York  to  certain  uses,  and  gave  all  his  money,  seourUiei, 
goods,  chattels,  and  personal  estate  to  his  executors  upon 
certain  trusts  ;  so  that,  under  General  Pulteney's  will,  if 
the  28,488/.  was,  under  the  circumstances,  to  be  taken 
as  land,  then^  for  want  of  a  general  devise,  it  bad  de- 
scended upon  the  plaintiff  as  General  Pidteney's  brar ; 
but  if  it  was  to  be  regarded  as  personalty,  it  was  in- 
cluded in  the  bequest  of  the  6eAeral''8  porscnml  estate. 
Lord  Bathurst,  before  whom  the  cause  was  fiist  heard, 
conceived  the  heir  had  no  title,  and  disndased  die  kill. 
It  was  afterwards  reheard  before  Lord  ThtaAtm^  who 
affirmed  the  decree  upon  two  grounds ;  i«it,  4lia^  iiie 
money  was  ''  at  home,''  the  possibility  of  iswe  hansf^ 
on  the  death  of  General  Pulteney,  the  survivifig 
for  life,  become  extinct,  and  thereSare,  Mt  his 
there  was  no  claim  upon  tlie  fond  oatalaiiditig  in  «iiy 
other  person  ;  and,  secondly,  that  General  PullaMy  had 
manifested  a  disposition  to  destroy  the  impyessioo  ef  jesl 
estate,  and  continue  the  fund  as  money.  His  Lovdsh^ 
said,  ''  If  there  be  no  legal  or  equitable  title  out  agamst 
the  party  who  is  in  possession  of  the  fund,  there  the  role, 
that  when  the  right  and  the  thing  centre  in  one  and  Ae 
same  person  the  action  is  extinguished,  applies,  and  the 
heir  cannot  say  there  was  a  use  for  him ;"  and  then,  after 
commenting  upon  the  numerous  decisions  upon  the  suIk 
ject,  his  Lordship  continued :  *'  The  use  that  I  make  of 
these  cases,  notwithstanding  the  dicta  they  contain,  is 
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this^  that  where  a*  sum  of  money  is  in  the  hands  of  one 
without  any  other  use  hut  for  himself/ it  will  be  money, 
and  the  heir  cannot  claim.  But  whether  that  is  clearly 
so  or  not,  circumstances  of  demeanour  in  the  person, 
eren  though  slight,  will  be  sufficient  to  decide  it :  a  very 
little  would  do :  receiving  it  from  the  trustees  there  is 
no  doubt  would  be  sufficient :  Lord  Bath  did  receive  it — 
he  had  it  in  his  hands.  Suppose  he  had  it  by  way  of 
covenant :  otherwise,  where  would  there  be  an  end  ?  If 
he  kept  it  subject  to  a  covenant  to  lay  it  out  for  fifty 
years,  should  the  heir  come  for  it  at  the  end  of  that 
term  ?  It  would  lead  to  infinite  inconveniences."  The 
decree  was  afterwards  affirmed  in  the  House  of  Lords, 
and  upon  the  ground,  as  stated  by  Lord  Eldon,  that  the 
money  was  "  at  home  («)." 

Of  course  the  money  will  be  *'  at  home"  where  the  per- 
son absolutely  entitled  to  the  fund  receives  it  from  the 
trustee  tiie  depository  of  it,  and  that  whether  the  pay- 
ment be.  made  with  the  sanction  of  the  Court,  or  by  the 
voluntary  act  of  the  trustee  himself  (^). 

If  a  teitator  bequeath  a  sum  of  money  to  be  laid  out 
in  lands,  to  be  settled  to  certain  uses,  with  the  ultimate 
remaind^  to  his  own  right  heirs,  and  the  prior  limitations 
fail,  the  heir  may  file  a  bill  against  the  executor  of  his 
ancestor,  and,  though  the  only  person  entitled,  may  claim 
to  have  the  benefit  of  the  conversion. 

Lord  Loughborough,  in  Walker  v.  Denne  (u),  appears 
to  have  doubted  upon  this  point,  and  observed,  that  in 

(*)  WheUale   v.   Partridge,   8  of  Shaftesbury,  5  B.  P.  C.  144; 

Ves.  286.  Chaplin  ▼.  Homer,  1  P.  W.  4S3» 

(t)  S«e  PuUenc^  v.  DarlmgttM,  as  to  the  1850/. 

1  B.  C.  C.  236  ;    Bwei  v.  Earl  (u)  2  Ves.  jun.  175-7. 

X  X 
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general  a  limitation  to  the  right  heirs  of  the  testator  was 
an  indication  that  he  had  no  will  concerning  it,  and  meant 
that  he  did  not  know  what  to  do  with  it ;  but  hb  Lord- 
ship's doctrines  have,  as  before  remarked,  been  repeat- 
edly disapproved,  and  the  very  point  was  decided  by  Lord 
Northington  in  the  case  of  Robinson  v.  Knight  (x). 

Lord  Macclesfield  advanced  the  position,  that  if  a 
person  voluntarily  and  without  consideration  covenanted 
to  lay  out  money  in  a  purchase  of  land  to  be  settled  on 
himself  and  his  heirs,  the  Court  would  compel  the  execu- 
tion of  such  a  contract,  though  merely  voluntary ;  for  in 
all  cases,  where  it  was  a  measuring  cast  betwixt  an 
executor  and  an  heir,  the  latter  should  in  equity  have 
the  preference  (y).  But  the  position  that  the  heir  is 
more  favoured  than  the  executor,  though  often  re- 
peated (js),  does  not  appear  to  be  founded  on  any  intel- 
ligible principle.  The  notion  may  have  arisen  firom  the 
leaning  of  the  Court  towards  the  heir  in  respect  of  lands  of 
which  the  ancestor  was  seised.  And  as  to  the  application 
of  the  rule,  that  what  ought  to  be  done  shall  be  looked 
upon  as  done,  the  heir  in  the  case  put  by  Lord  Maccles- 
field cannot,  it  seems,  take  advantage  of  it ;  for  the 
Court  will  not  act  upon  the  rule  universally,  but  only 
where  the  agreement  is  founded  on  a  good  or  valuable 
consideration  (a).  The  opinion  expressed  by  Lord  Mac- 
clesfield may  therefore  justly  be  doubted. 

If  a  settlement  contain  a  power  of  sale,  with  a  trust  to 

(x)  2  Ed.  155.  Atk.  689  ;  Seudamwre  ▼.  Sefda- 

(ff)  Edwards  y. Countess  of  War-  more.  Ft.  Ch.   544;    Haytor  r. 

wick,  2  P.  W.  176 ;  aod  see  Lech-  Rod,  1  P.  W.  S64. 

mere  y.  Lechmere,  Cas.  t  Talb.  (a)  See  Crabiree  v.  Brmtble,  I 

90,  91.  Atk.  6S7  ;  Frederiek  t.  FHitnek, 

(s)  See  Crabiree  y.  Bramble,  3  1  P.  W.  71 S. 
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re-invest  the  proceeds  in  a  purchase  to  the  same  uses,  and 
the  lands  be  sold^  but  the  proceeds  be  not  re-invested^ 
though  the  bulk  of  the  estate  sold  was  of  gavelkind 
tenure,  yet  if  one  of  the  uses  be  to  A.  and  his  heirs,  the 
proceeds  of  the  sale  will  descend  to  the  heirs  of  A.  at 
common  law,  and  not  to  the  heirs  by  the  custom  of 
gavelkind  (6). 

In  the  preceding  observations  it  has  of  course  been 
assumed,  that  the  direction  or  agreement  for  conversion 
is  by  the  terms  of  the  instrument  made  absolute  and  im- 
peraiwe  ;  for,  where  a  mere  option  is  given,  the  original 
character  of  the  property  continues  until  the  discretion 
has  been  exercised,  and  the  conversion  actually  effected ; 
as,  if  the  direction  or  agreement  be  to  lay  out  money  in 
*'  lands  or  securities  (c),"  in  "  freeholds  or  leaseholds  (flf)," 
or  if  by  any  other  mode  of  expression  an  intention 
i*  manifested  of  not  converting  the  property  at  all 
events  {e). 

Jlut,  where  the  uses  declared  are  exclusively  appli-- 
cable  to  real  estate^  the  direction  or  agreement  will  be 
construed  to  be  imperative,  though  the  instrument  con- 
tain an  authority  to  invest  the  money  upon  securities 
until  a  purchase  can  be  found  (f),  or,  the  fund  being 
already  out  upon  security,  a  power  is  inserted  to  call  it 
in,  And  lay  it  out  upon  other  securities  (g),  or  even 

(5)  HoughaAt  v.  Sandys,  2  Sim.  Yes.  888  ;  S.C.%  Yes.  227 ;  and 

95,  see  153.  see  Abbot  v.  Lee,  2  Yera.  284; 

(c)  Curling  ▼.  May,  cited  Gnidpt  Davies  v.  Goodheto,  6  Sim.  585. 
T.  Gnidot,  3  Atk.  255;  Amlerv.         (J)  Edwards  Y.CounieBs  of  War- 
Awler,  3  Yes.  683 ;  and  see  Van  wick,  2  P.  W.  171  ;  EarUm  v. 
y.  Bameit,  19  Yes.  102.  Saunders,  Amb.  241. 

(d)  Walker  ▼.  Denne,  2  Yes.  (g)  Thornton  v.  Hawley,  10 
jon.  170 ;  Davies  v.  Goodhew,  6  Yes.  129 ;  and  see  Triquet  ▼. 
Sim.  585.  Thomion,  13  Yes.  345. 

(e)  JVkeldale  ▼.   Partridge,    5 

XX  2 
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though  the  direction  or  agreement  be  to  lay  out  the 
money  on  lands  or  securities,  the  intention  in  the  last 
case  apparently  being,  that  the  money  shall  be  invested 
upon  security  until  a  suitable  purchase  can  be  found, 
and  that  the  interest  and  dividends  in  the  mean  time 
shall  be  paid  to  the  person  who  would  be  entitled  to  the 
rents  (A). 

And,  where  the  uses  are  thus  exclusively  applicable  to 
real  estate,  the  direction  or  agreement  will  be  regarded 
as  imperative,  though  the  settlement  require  the  pur- 
chase to  be  made  at  the  request  of  a  party  (t),  for  the 
insertion  of  such  a  clause  has  been  taken  to  mean,  not 
that  a  conversion  may  not  be  effected  before,  but  that  it 
shall  certainly  be  effected  after-  request  (A).  And  the 
construction  is  the  same,  though  the  purchase  be  directed 
to  be  made  with  a  person's  consent  and  approbation  (J) ; 
for  upon  a  convenient  purchase  being  proposed^  the 
Court,  said  Sir  J.  Jekyll,  will  take  upon  itself  to  judge 
thereof,  and,  without  some  reasonable  objection  made, 
will  order  the  money  to  be  laid  out  in  it,  so  that  such  a 
proviso  seems  to  be  immaterial,  and  as  if  omitted  (m). 

As  money  to  be  converted  into  land  is  considered  as 
land,  so  land  to  be  converted  into  money  is,  upon  the 
same  principle,  invested  with  all  the  properties  of  money. 
Thus,  if  an  estate  be  directed  to  be  sold,  and  the  pro- 


(A)  Earhm  v.  SaunderSf  Amb. 
241 ;  Cowley  v.  HartsUmge^  X 
Dow,  861. 

(•)  ThomUm  v.  HawUy,  10  Ves. 
129. 

{k)  lb.  137 ;  but  see  SUad  v. 
Newdigate,  2  Mer.  530. 

(I)  Thornton  v.  Hawley,  tibi 
supra;  in  Symons  y.  RutteK$  2 


Vem.  227,  Hatching  was  right,  |wr 
Sir  J.  Jekyll,  Lechmere  ▼.  £afl 
of  Carlisle,  3  P.  W.  220,  and  per 
LordThurlow,  Pulteney  ▼.  Dvr* 
Hngton,  1  B.  C.  C.  238 ;  bat  sec 
Stead  V.  Newdigate^  2  Mer.  530 ; 
Davies  t.  Goodhew,  6  Sim.  585. 

(m)  Lechmere  v^EartofCarUsk^ 
3  P.  W.  220,  per  Sir  J.  Jekyll. 
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ceeds  be  made  payable  to  A.,  the  property,  though  un- 
converted at  A.'s  decease,  will  pass  by  a  general  bequest 
of  all  his  personal  estate  (n)  ;  and,  if  A.  die  intestate, 
will  vest  in  his  personal  representative  (o). 

But  where  land  is  to  be  converted  into  money,  or 
money  into  land,  the  notional  conversion  will  only  subsist 
until  some  cestui  que  trust,  who  is  competent  to  elect, 
declare  his  intention  to  take  the  property  in  its  original 
character.  The  Court  will  not  compel  a  conversion 
against  the  will  of  the  absolute  owner,  for  should  the  con- 
version be  made,  he  would  immediately  reconvert  it,  and 
Equity  will  do  nothing  in  vain  (jp). 

Upon  the  subject  of  election  we  propose  to  consider 
two  questions : — 1.  What  persons  are  capable  of  elect- 
ing ;  and  2.  In  what  manner  the  act  of  election  may  be 
manifested. 

1.  Who  may  elect. 

In  respect  of  personal  incapacity,  an  infant  (jj),  luna- 
tic (r),  or  feme  covert  (s),  has  no  power  to  make  elec- 
tion. 

"  But  although,"  said  Lord  Hardwicke,  "  a  feme 
covert  cannot  alter  the  nature  of  money  to  be  laid  out 
in  land  by  contract  or  deed,  yet  if  the  money  be  invested 

(fi)  SUad  V.  Newdigate,  2  Mer.  Yes.  129  ;     Van  v.  Barnett,    19 

521.  Ves.   102;  Seeley  v.  Jago,  1  P. 

(o)  Ashby  v.  Pahner,   1   Mer.  W.  389 ;  and  see  Ashby  v.  Pai- 

296;  Bigga  v.  Andrews^   5  Sim.  tow,  1  Mer.  301. 

424;    Burton  v.  HodaoU^  2  Sim.  (r)  Ashby  v.  Palmer,   1  Mer. 

24.  296. 

(p)  Seeley  v.  Jago,  1  P.  W.  389.  («)  Oldham  v.  Hughes,  2  Atk. 

{q)  Carr  ▼.  Ellison,  2  B.  C.  C.  452 ;  and  see  AsMnf  ▼.  Pahner,  1 

56;  Earlom  v.    Saunders,  Amb.  Mer.  301. 
241  ;     Thornton  v.   Hawley,   10 
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in  land,  (and  sometimes  sham  purdiases  have  been  made 
for  the  purpose,)  she  may  then  levy  a  fine  of  the  land, 
and  give  it  to  her  husband  or  any  body  else.  There  is  a 
way  also  of  doing  this  without  laying  the  money  oat  in 
land,  and  that  is,  by  coming  into  a  court  of  equity,  and 
consenting  to  take  the  money  as  personal  estate  ;  for  upon 
her  being  present  in  Court,  and  being  examined  as  a 
feme  covert  upon  a  fine  is,  her  consent  binds  the  money 
articled  to  be  laid  out  in  land  as  much  as  a  fine  at  law 
would  the  land,  and  she  may  dispose  of  it  to  the  husband 
or  any  body  else.  And  the  reason  of  it  is  this — that  at 
law  money  so  articled  to  be  laid  out  in  land  is  considered 
barely  as  money  till  an  actual  investiture,  and  the  equity 
of  this  Court  alone  views  it  in  the  light  of  real  estate ; 
and,  therefore,  this  Court  can  act  upon  its  own  creature, 
and  do  what  a  fine  at  common  law  can  upon  land  (<).** 

A  remainder-man  may  elect  as  between  himself  and  the 
trustees,  but  not  as  between  himself  and  the  owner  of 
the  prior  estate.  Thus  in  Lingen  v.  Soxgnray  («)  A.,  on 
his  marriage,  agreed  to  add  700/.  to  the  lady's  portion  of 
700/.,  and  the  securities  for  both  sums  were  assigned  to 
trustees,  and  the  money  was  directed  to  be  laid  out  in 
lands  to  be  settled  to  the  use  of  the  husband  for  life, 
remainder  to  the  wife  for  life,  remainder  to  the  first  and 
other  sons  in  tail,  remainder  to  the  right  heirs  of  the 
husband.  There  was  no  issue  of  the  marriage,  and  250/L 
of  the  trust  money  was  called  in  by  the  direction  of  the 
husband,  and  placed  out  upon  other  securities,  and  a 

'  (<)  OWuim  V.  Hughes^  2  Atk.  223 ;  Crabtree  ▼.  Bramble^  3  Atk. 

453.  6S0;     Triquet  v.    Thornton,    13 

(«)  1  P.  W.  172;  and  see  Ptil-  Yes.  345 ;  Stead  ▼.  Newdigate,  2 

ieneif  v.  DarUngion,  1  B.  C.  C.  Mer.  531. 
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trust  declared,  not  lor  the  husband  and  his  heirs,  but  for 
the  husband,  his  executors  and  administrators.  The  bus-* 
bflEnd  afterwards  died,  having  devised  part  of  his  real  estate 
to  his  wife,  and  the  residue  to  J.S.,  and  having  bequeathed 
his  personal  estate  and  all  his  securities  for  money  to 
his  wife.  It  was  debated  whether  the  250/.  ought,  as  to 
thi  operation  of  the  husband's  will,  to  be  regarded  in 
the  light  of  realty  or  personalty.  Lord  Harcourt  said, 
**  As  to  the  250/.  which  was  called  in  by  the  testator, 
amd  afterwards  placed  out  on  securities  on  a  different 
trust,  that  shall  be  taken  to  be  personal  estate,  foras- 
mneh  as,  there  ^  being  no  i^ue  of  the  marriage,  it  was 
in  the  power  of  the  husband  to  alter  and  dispose  of 
it  as  against  the  heir  at  law,  though  not  as  against  his 
wife." 

Where  an  estate  is  directed  to  be  sold,  the  proceeds 
to  be  divided  amongst  several  persons,  no  one  singly  has 
a  right  to  elect  that  his  own  undivided  share  shall  not  be 
disposed  ot(x),  for  the  other  undivided  shares  will  not 
sell  so  beneficially  in  proportion  as  if  the  estate  were 
entire  (y) ;  but  if  money  be  directed  to  be  laid  out  in 
lands  to  be  settled  on  A.,  B.,  and  C,  as  tenants  in  com- 
mon, any  one  of  them  may  elect  to  take  his  own  third  as 
money,  for  two-thirds  may  be  invested  just  as  advan- 
tageously as  the  whole  sum  (z). 

It  may  be  thought,  perhaps,  that  a  tenant  in  tail  of 
lands  to  be  purchased  cannot  elect,  because  the  interests 
of  the  issue  and  the  remainder-man,  who  both  take  by  title 

(«)  Fletcher  v.  Ashbumer,  1  B.  (tf)  Chalmer  v.  Bradley,  1  J.  & 

C.    C.  500,  per  Sir  T.   Sewell;  W.  59. 

Dee&i  V.    Hah,    2  Moll.    317;  («)  SeeUy  v.   Jago,   1  P.  W. 

and  see  Smithy.  C/aa-^on,  4  Mad.  389;    Walker  v.  Denne,   2  Ves. 

494.  jun.  182,  joff  Lord  Loughborough. 
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paramount^  would  otherwise  be  prejudiced.  But  the  old 
rule  appears  to  have  been^that  tenant  in  tail  might  in  every 
case  have  elected,  and  on  filing  a  bill  would  have  been  en- 
titled to  the  money  (a) ;  and  the  principle  upon  which  the 
practice  was  grounded  was,  that  equity  will  do  nothing 
in  vain,  and  it  were  nugatory  to  direct  an  actual  purchase 
and  settlement,  when  the  tenant  in  tail  the  next  moment 
might  dispose  of  the  fee  simple.  Lord  Cowper,  in  the 
case  of  Colwal  v.  ShadweU  (b),  took  the  distinction,  that 
where  the  remainder  in  fee  was  not  vested  in  the  tenant 
in  tail  himself,  but  was  limited  over  to  a  stranger,  there, 
as  the  absolute  fee  could  only  be  acquired  by  a  recovery, 
which  was  a  thing  of  time,  and  could  not  be  suffered  in 
vacation,  the  remainder-man  should  not  lose  his  chance ; 
and,  as  in  that  case  the  tenant  in  tail  did  actually  die 
before  the  recovery  was  suffered,  it  shewed  the  remain- 
der-man's interest  in  so  glaring  a  light,  that  it  established 
the  precedent  ever  afterwards  (c).  Of  course  the  money 
would  still  have  been  decreed  to  the  tenant  in  tail,  pro- 
vided the  remainder-man  had  waived  his  right  and  con- 
sented to  the  payment  (d). 

In  Eyre's  case  (e)  Lord  Chancellor  King  was  for  ex* 
tending  the  same  protection  to  the  issue.  *'  I  cannot  see," 
he  said,  "  why  I  should  not  have  the  like  regard  to  the 
issue  in  tail  as  for  the  remainder-man.  It  is  possible  the 
tenant  in  tail,  before  he  can  light  on  a  purchase  and  settle 
it,  may  die,  leaving  issue,  and  this  is  a  chance  of  which  I 
would  not  deprive  such  issue."    And  in  Speaker  Onslow's 

(a)    Cunningham  t.  Moody,  1  t  Yes.  176;   Talbot  y.  Whitfield, 

Yes.  176,  per  Lord  Hardwicke.  Bunb.  204. 

{b)  Cited  Chaplin  v.  Homer,  1  (i)  See  Trajfbrd  ▼.  Boehm,  S 

P.  W.  486.  Atk.  440. 

(<r)  Sec  Cunningham  v.  Moody,  (e)  3  P.  W.  13. 
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case  (J)  he  declared  his  adherence  to  the  same  opinion, 
ohserving,  that ''  the  levying  of  a  fine  also  was  a  thing  of 
time,  there  being  several  offices  to  pass,  and  the  writ  of 
covenant  to  be  under  the  Great  Seal."  But  the  rule, 
which  had  been  uniformly  acted  upon  before  his  time  {g), 
appears,  notwithstanding  his  Lordship's  authority,  to 
have  been  revived  by  his  successors  (Ji). 

And  the  election  of  the  tenant  in  tail  need  not  neces- 
sarily  be  made  in  a  suit,  but  may  be  expressed  by  act  in 
pais,  as  if  tenant  in  tail  with  remainder  to  himself  receive 
the  money  of  the  trustee,  or  if  tenant  in  tail  with  re- 
mainder to  a  stranger  receive  it  of  the  trustee  with  the 
consent  of  the  remainder-man.  Upon  this  subject  Lord 
Hardwicke  observed,  *'  The  Court  pursues  the  rights  of 
parties,  and  whatever  a  court  of  common  law  does  by  a 
judgment,  or  Chancery  by  a  decree,  is  in  affirmance  of 
those  rights,  and  does  not  give  them  a  right  which  they 
had  not  before  (i).  Why  does  the  Court  decree  the 
money  ?  Because  the  parties  are  entitled  to  it.  There 
is,  therefore,  no  occasion  for  a  decree  of  the  Court  to  de- 
stroy the  real  quality  of  the  money,  unless  there  be  an 
incapacity  of  the  person,  as  in  the  case  of  2,  feme  covert, 
who  must  first  be  examined  (A)." 

Lord  Thurlow,  indeed,  once  said,  "If  the  fund  be  out- 
standing in  trustees,  and  it  be  necessary  to  come  hither 

(/)  lb.  14,  note  (G).  eundem;  Holdemesse  v.  Carmar' 

(g)  Benson  v.  Benson,  1  P.  W.  then,   1  B.  C.  C.  882,  per  Lord 

130;    Short  v.    Wood,   lb.  470;  Thurlow. 

Edwards  v.  Countess  of  Warwick,  (i)  And  see  Earl  of  Bath  y. 

2  P.  W.  178,  admitted.  Earl  of  Bradford,  2  Ves.  590. 

{h)  Trafford  v.  Boehm,  3  Atk.  (A)    Trafford  v.  Boehm,  8  Atk. 

447,  per  Lord  Hardwicke;  Cun-  448;  but  see  Pearson  v.  Lane,  17 

ningham  v.  Moody,  I  Ves.  176,  per  Ves.  106. 
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in  order  to  obtain  it,  the  money,  when  obtained,  will  be 
personal  property ;  and  so  it  would  also,  if  the  trustees 
pay  it  without  suit.  That  is^  supposii^  the  estate,  when 
purchased,  would  be  a  fee  simple,  fer  it  tmmld  be  other* 
wUe  to  cMe  of  its  being  an  estate  tail(J)I*  But  the  con- 
cluding remark  must,  as  Mr.  Seijeant  Hill,  in  a  note  on 
the  passage,  has  observed  (m),  be  taken  to  i^ply,  not  to 
every  tenant  in  tail,  as  not  to  tenant  in  tail  with  remain- 
der to  himself  in  fee,  but  only  to  tenant  in  tail  with  re- 
mainder to  a  stranger ;  for,  in  a  subsequent  case,  where 
the  tenant  in  tail  had  executed  an  assignment  of  two 
sums  of  money  directed  to  be  laid  out  in  lands,  his 
Lordship  said,  '^  As  to  the  fiOO/.  the  assignor  was  tenant 
in  tail,  remainder  to  a  stranger,  remainder  to  htmself  in 
fee :  as  to  the  1,000/L  he  was  tenant  in  tail,  with  remain- 
der in  fee  to  himself.  I  am  clear,  that  in  regard  to  the 
1,000/.  he  had  the  absolute  dominion  over  it,  having  the 
immediate  remainder  in  fee ;  but,  as  to  the  500/.,  I  am 
equally  clear  the  othei^  way,  because  of  the  intermediate 
remainder  (»).'' 

Now,  by  the  Fines  and  Recoveries  Act  {p\  a  tenant  in 
tail  may,  with  the  consent  of  the  protector,  if  any,  dis- 
pose absolutely  of  the  lands  entailed  at  any  time  whether 
i$^  term  or  vacation.  It  would  seem  to  follow,  that  at  the 
present  day  not  only  tenant  in  tail  with  immediate  re- 
mainder to  himself  in  fee,  but  also  tenant  in  tail  with  re- 
mainder over  to  a  stranger,  may  elect  to  take  the  money 
in  its  original  character  without  the  circuity  of  a  set- 
tlement, and  of  course  may  declare  such  election  either 

(J)  PuUeney  v.  Darlington^  1  B.  (n)  Holdemesse  v.  Cafmarthenf 

C.  C.  236.  1  B.  C.  C.  8S2. 

(m)  lb.  note  (a),  Lord  Henley's  (o)  3  &  4  W.  4,  c.  74. 
ed. 
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by  the  institution  of  a  suit^  or  by  act  in  pais.  The  7  let 
section  of  the  statute  (p)  enactSj  that  '^  money  to  be  in- 
vested in  the  purchase  of  lands  to  be  settled,  so  that  any 
person,  if  the  lands  were  purchased,  would  have  an  estate 
tail  therein,  shall  be  treated  as  the  lands  to  be  purchased, 
and  the  previous  clauses  of  the  Act  shall  apjdy  to  such 
money,  as  if  it  were  directed  to  be  laid  out  in  the 
purchase  of  freehold  lands,  and  such  lands  were  actually 
purchased  and  settled.**  By  virtue  of  this  clause  the 
tenant  in  tail  may  at  any  time  defeat  his  issue  and  the 
remainder-men  by  a  deed  executed  with  the  formalities 
required  by  the  Act ;  but  what  is  there  to  prevent  the 
tenant  in  tail  from  exercising  a  power  founded  upon  prin- 
ciples independent  of  the  statute,  and  acquiring  the  fee 
simple  by  the  mere  act  of  election  {q)  ?  It  may  possibly 
be  thought,  that  the  old  rule,  which  made  election  a  bar 
to  the  issue,  might  have  been  grounded  on  this — ^that,  be- 
cause no  fine  or  recovery  could  have  been  levied  or  suf- 
fered of  money  (r),  the  Court,  therefore,  held  election  to 
have  the  effect  of  a  bar,  that  the  tenant  in  tail  might  not 
lose  the  power,  which  the  law  gave  him,  of  defeating  the 
settlon^it,  but  that,  since  by  the  Fines  and  Recoveries 
Act  a  tenant  in  tail  of  money  is  enabled  to  bar  his  issue 
and  the  remainderman  by  the  same  formalities  as  if  the 
lands  were  actually  purchased  and  settled,  the  same  in- 
dulgence ought  not  now  to  be  shewn.  But  the  answer  to 
this  reasoning  is,  that  the  tenant  in  tail  was  allowed  to 
elect,  not  because  the  tenant  in  tail  of  money  had  a  right 

(ji)  The  preoeding  section  re-         (r)  See  Benson  y*  Benson,  1  P. 

petla  tbe  39  &  40  G.  3»  c.  56,  and  W.  130;  Edwards  y.  Countess  of 

7  G.  4,  c.  45.  Warvfick,  2  P.  W.   174;  Mayn* 

(q)  Bat  see  Henley  y.  fVebb,  5  waring  v.   Maynwaring,  8  Atk. 

Mad,  407.  413. 
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to  exercise  the  same  powers  of  ownership  as  a  tenant  in 
tail  of  landsj  but  for  the  purpose  of  avoiding  circuity. 
Had  the  former  been  the  principle^  the  tenant  in  tail 
might  equally  have  barred  the  remainder-man  as  the  issue; 
but  for  the  destruction  of  remainders  an  actual  settle* 
ment  was  necessary^  and  a  sham  purchase  was  often  re- 
sorted to  for  the  purpose  (s). 

2.  It  remains  to  add  a  few  observations  as  to  the 
manner  in  which  a  person  may  elect. 

The  act  of  election  may  either  be  presumed  by  the 
Courts  or  may  be  expressly  declared. 

The  presumption,  it  seems^  will  arise  on  very  slight 
circumstances  (t)  :  it  will  be  sufficient,  where  land  is  to 
be  converted  into  money,  if  the  cestui  que  trust  keep  the 
estate  for  a  length  of  time  unsold  (u)  (but  in  one  case  a 
period  of  two  years  was  considered  not  to  be  a  sufficient 
indication  of  intention  (x),),  or,  where  money  is  to  be 
turned  into  land,  if  the  cestui  que  trust  receive  the  money 
from  the  trustee  (y). 

It  was  determined  by  Lord  Harcourt  that  a  cestui  que 
trust  had  divested  money  of  its  real  quality  by  causing  the 
securities  to  be  changed,  and  the  trust  to  be  declared  to 
himself  and  his  executors,  for  this,  he  observed,  was  tan- 
tamount to  saying  the  money  should  not  go  to  the  heir  (jff); 


(«)  See 


V.  Marsh,  cited 


Chaplin  v.  Homer,  1  P.  W.  485, 
note  (f );  Maynwaring  v.  Mayn- 
waring,  3  Atk.  413;  Henley  v. 
Webb,  5  Mad.  407. 

(jt)  See  PuUeney  v.  Darlington, 
1  B,  C.  C.  238 ;  Fan  v.  Bamett, 
19  Yes.  109;  Bradish  ▼.  Gee, 
Amb.  229. 

(fi)  See  Aahby  v.  Palmer,  1 
Mer.  301. 


(x)  Kirhnan  v.  MUes,  13  Yes. 
338 ;  but  see  Crabtree  ▼•  Bramble, 
3  Atk.  688 ;  Inwood  ▼.  Twyne,  2 
£d.  148. 

(y)  PuUeney  v.  Lord  Darling^ 
ton,  1  B.  C.  C.  238,  per  Loid 
Tburlow ;  Trafford  ▼.  Boehm,  3 
Atk.  440 ;  and  see  Rook  ▼.  Worth, 
1  Yes.  461. 

(2)  Lingen  ▼.  Sowray,  1  P.  W. 
172. 
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and,  vice  versd,  where  land  was  to  be  converted  into 
money,  it  was  held  by  Lord  Hardwicke,  that  a  lease  by 
the  cestui  que  trust,  reserving  a  rent  to  her  heirs  and 
assigns,  was  evidence  of  an  intention  to  continue  the 
property  as  real  estate  (a). 

A  person  may  express  his  election  even  by  parol.  This 
at  least  was  the  opinion  of  Lord  Macclesfield  (b),  and 
apparently  was  actually  decided  in  the  case  of  Chaloner  v. 
Butcher  (c),  in  which,  the  husband  having  declared  the 
money  should  not  be  laid  out  in  land,  the  Court  held, 
that,  if  the  question  concerned  the  right  of  a  third  per- 
son, the  declarations  of  the  husband  ought  not  to  be  ad- 
mitted, but,  as  it  was  between  his  personal  and  real 
representative,  they  should  be  read.  And  both  Lord 
Thurlow  (rf),  and  Lord  Eldon  (e),  seem  to  lend  their 
sanction  to  the  same  doctrine.  An  obiter  dictum  of 
Lord  Hardwicke  to  the  contrary  (/),  though  supported 
by  so  illustrious  a  name,  must  therefore  be  considered  as 
overruled. 

Where  money  bears  the  notional  impress  of  realty, 
the  testator  may  bequeath  it  as  so  much  money  to  be 
laid  out  in  land,  and  the  money  will  pass,  though  the 
will  be  not  attested  according  to  the  Statute  of  Frauds(^) : 
the  will  operates  first  by  way  of  election,  and  then  by 
way  of  bequest. 

(a)  Crabtreev.  Bramble,  ^AiV.         (e)  Whtldale  v.   Partridge,    8 

680,  see  688,  689.  Yes.  236. 

(ft)   Edwards    ▼.   Countess    of         (/)  Bradish  ▼.  Oee,  Amb.  229. 
Warwick,  2  P.  W.  174.  {g)  See  the   cases  cited  Lech- 

(c)  Cited  Crabtree  v.  Bramble,  mere  v.  Earl  of  Carlisle,  3  P.  W. 

3  Atk.  685.  221,  note  (C) ;  and  see  PuUeney  y. 

{d)  PuUeney  v.  Darlington,  1  Darlington,  1  B.  C.  C.  235,  236. 
B.  C.  C.  237. 
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IL  The  act  of  the  trastee  shall  not  alter  the  nature  of 
the  ceitui  que  trtufs  estate. 

At  law  the  trustee  is  the  absolute  proprietor  of  the 
land  or  fund,  and  therefore  may  exercise  any  control  or 
dominion  over  it — may  convert  realty  into  personalty,  or 
personalty  into  realty  ;  but  equity,  which  regards  a  trus- 
tee in  the  light  of  a  mere  nominal  instrument,  will  not 
permit  the  interest  of  the  cestui  que  trust  to  be  affected 
by  any  act  of  misconduct,  but,  as  often  as  any  wrongs 
fill  coorersion  is  made,  will  transfer  to  the  new  interest 
the  quality  and  character  of  the  old — ^will  treat  real 
estate  ae  personal,  and  personal  as  real,  as  the  circum- 
stances nf  the  case  may  require. 

Where  the  cestui  que  trust  is  sui  juris,  every  diange 
in  the  nature  of  the  property  tande  withoot  the  atithoiity 
of  the  beneficial  owner  must  be  considered  a  misftsasance ; 
but  with  respect  to  lunacp  and  it^OMy  it  is  necessary 
some  distinctions  should  be  taken. 

It  has  been  laid  down  as  the  general  riile  in  kmacy, 
that  the  Court  will  not  alter  the  amditton  of  the  Imia- 
tie's  property  to  the  prejudice  of  his  sucoessord ;  but  the 
maKim  must  be  received  with  the  qualification,  except  it 
be  far  the  benefit  of  the  lunatic  himse^Qi).  The 'Chan- 
cellor takes  the  advice  and  assistance  of  the  presumptive 
next  of  kin  and  presumptive  heir  at  law .  in  the  owe 
and  management  of  the  property  (i) ;  but  tharough  all 
the  eases  runs  this  prevailing  principle-^^thatibe  obgeot 
of  attention  is  exclusively  and  entirely  the  interest  of 
the  lunatic,  without  any  regard  to  those  who  inay.  hav^ 
eventud  rights  of  succession  (k). 

(h)  Ex  part9  Qrifosione,  cited  123,  jier  Lord  Eldon. 

Oxenden  v.  Lord  ComfUm,  4  B.  C.  (k)  Oxenden  v.  Lard  Can^pion, 

C.  235,  note,  per  Lord  Apsley.  2  Yep.  jon.  72,  end  S.  C.  4  B.C.C. 

(t)  Ex  parte  PhilUpSf  19  Yes.  283,  per  Lord  Thurlow ;  end  see 
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'^  Nothing/'  said  Lord  Loughborough,  ''  would  be 
more  dangerous  or  mischievous  than  for  the  Court  to  con- 
sider how  it  would  affect  the  representatives  :  there  would 
always  be  among  them  an  emulation  of  each  other,  and 
their  speculations,  if  the  administrator  were  to  engage 
in  them,  would  mislead  his  attention,  and  confine  his 
observaticm  as  to  the  interest  of  the  only  person  he  is 
bound  to  protect :  there  would  be  a  continued  running 
account  between  the  personal  and  real  estates  :  the  Chan- 
cellor would  be  perpetually  looking  to  the  right  or  left, 
and  the  interest  of  the  lunatic  would  be  committed  in 
favour  of  those  who  have  no  immediate  interest,  and 
whose  contingent  interests  are  left  to  the  ordinary  course 
of  events  (/)/* 

Upon  tiiis  principle,  where  a  lunatic  was  seised  ex 
parte  patemd  of  estate  A.,  and  ex  parte  matemd  of  estate 
B.,  and  the  latter  was  subject  to  a  mortgage,  the  money 
arising  from  a  Ml  of  timber  upon  A.  was  directed  to  be 
applied  in  discharge  of  the  mortgage  upon  B. ;  and  upon  a 
question  between  the  respective  heirs  it  was  held,  that 
the  representative  who  succeeded  to  A.  was  not  entitled 
to  any  recompence  from  the  representative  who  inhe- 
rited B.  (m). 

So  if  the  lunatic  be  considerably  indebted,  and  it  i^ 
pears  his  maintenance  would  be  better  provided  for,  and 
his  advantage  promoted,  by  the  sale  of  a  real  estate 
inconvenient  and  ill-conditioned,  instead  of  exhausting 

ex  parte  Bramfield,  1  Ves.  juD.  ex  parte  Baker,  6  Ves.  8.  ' 

462;    ex  parte  Grimstone,  Amb,  (Q  Oxenden  v.  Lord  Compton^ 

708  ;  S.  C.  cited  2  Vca,  jun.  75,  2  Ves.  jun.   72,   73 ;    S.  C.   4 

note  (x),  and  4  B.C.C.  235,  note;  B.  C.  C.  233,  234. 

ex  parte  PhiUips,  19  Yes.  123  ;  (tn)  Ex  parte  PhiUips,  19  Ves. 

Dormer' $  case,  2  P.W.  265  ;  ex  123,  |)er  Lord  Eldon. 

parte  Chwndey,  1  Ves.  jun.  297; 
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the  personalty^  the  Court,  on  a  proper  representation  of 
the  case*  would  have  no  difficulty  in  making  an  order  to 
that  effect  (n). 

So,  timber  which  ought  to  be  cut  on  a  lunatic's  estate 
may  be  felled  by  the  direction  of  the  Court,  and  the  pro- 
ceeds may  either  be  applied  to  the  redemption  of  the 
land  tax,  or  payment  of  debts  (o),  or  any  other  purpose 
which  the  true  interest  of  the  lunatic  may  require ;  or  if 
not  wanted  for  any  particular  purpose,  will  go  to  the 
next  of  kin  as  personalty,  and  not  to  the  heir  as  part  of 
the  realty  (p). 

Where  the  lands  of  the  lunatic  are  in  mortgage,  and 
that  whether  they  have  descended  to  him  subject  to  the 
charge  (17),  or  the  debt  is  the  lunatic's  own  (r),  the 
Chancellor,  not  ex  necessitate,  but  feeling  it  to  be  pru- 
dent when  the  personal  estate  can  afford  to  dbincumber 
the  real  estate  (s),  will  order  the  requisite  sum  to  be 
applied ;  and  the  next  of  kin  after  the  lunatic's  decease 
will  have  no  lien  upon  the  real  estate  for  the  amount  ex- 
pended. 

So,  if  it  be  necessary  for  the  interest  of  the  real  estate 
to  bring  an  action  of  trespass,  resort  may  be  had  to  the 


(ft)  Ex  parte  PhUUpt,  19  Ves. 
124,  per  Lord  Eldon. 

(0)  Ex  parte  PhiUips,  19  Yes. 
119;  Bevan*s  case^  cited  ex  parte 
Bromfieldf  1  Yes.  jon.  455,  457. 

(p)  Ex  parte  Bromfield^  1  Yes. 
juD.  453;  S.  C.  3  B.  C.  C.  510 ; 
Oxenden  v.  Compton^  2  Yes.  jun. 
69;  S.C.  4  B.C.C.  231;  SheUy'i 
case^  cited  1  Yes.  jun.  457;  ex 
parU  PkilUps,  19  Yes.  124,  per 
Lord  Eldon.  The  dictum  in  Mar- 
fuU  of  Anandaie  y.  Marchioness 


of  Anandaie,  2  Yes.  854,  must  be 
considered  as  overruled. 

(9)  Dennis  y.  Badd,  cited  Wm- 
Chelsea  v.  NorcUffe,  1  Yem.  436; 
but  see  Weld  y.  Tew,  Beat.  266. 

(r)  Ex  parte  Grim$tone,  Amb. 
706;  S,  C,  cited  Oxenden  y.  Lord 
Compton,  4  B.C.C.  234;  Dormer^s 
case,  2  P.W.  262. 

(s)  Oxenden  y.  Lord  ConipAm, 
2  Yes.  jun.  74,  per  Lord  Thur- 
low. 
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lunatic's  personal  fund  (t).  And  by  the  same  rule  the 
money  of  the  lunatic  may  be  laid  out  in  improvements  (u) ; 
but  here  the  Chancellor  must  act  tanquam  bonus  pater- 
famiUas,  taking  every  opportunity  of  ameliorating  the 
estate  by  fair  and  ordinary  means,  such  as  diaining,  in- 
closures,  &c.  (x),  erecting  a  fire-engine  for  the  purpose 
of  vtrorking  a  coal-mine  (y),  but  must  not  engage  in  risks 
and  dangerous  adventures  (^z).  And  of  course  the  person- 
alty may  be  drawn  upon  for  necessary  expenses,  as  re- 
pairs (a),  fines  for  renewals  of  leases,  or  admissions  to  copy- 
holds (b).  But  where  the  committees  of  a  lunatic,  who 
were  entitled  to  the  estate  themselves  after  his  death, 
laid  out  a  sum  in  purchasing  timber  for  repairs,  when 
they  ought  to  have  cut  timber  on  the  estate.  Lord  Hard- 
wicke  said,  that,  having  done  so  merely  to  serve  their  own 
interest,  they  should  make  good  the  disbursement  to  the 
lunatic's  next  of  kin  (c). 

In  the  preceding  cases  the  conversion  has  been  for  the 
clear  benefit  of  the  lunatic,  but  in  general  the  Court  will 
not  lightly  change  the  condition  of  the  property,  but  will 

(*)  Oxenden  v.  Lord  Comptorif  (a)  Sergeson  v.  Sealey,  2  Atk. 

2  Ves.  jun.  72,  jier  Lord  Lough-  414,    per  Lord    Hardwicke;    ex 

borough.  parte  Grimstone,  Amb.  708;  S,C, 

(«)  Sergeson  v.  Sealey ^  2  Atk.  cited  Oxenden  v.  Lord  Compion^ 

414,  per  Lord  Hardwicke ;  Dor-  4  B.  C.  C.  237,    note,  per  Lord 

mef^Mcaae^  2  P.  W.  262.  Apsley;  2  Ves.  jun.  72,  per  Lord 

(jt)  See  Justice  De  Grey's  argu-  Loughborough  ;    Newport's  case, 

ment  in  ex  parte  Grimstone^  cited  cited  lb. 

Oxenden  v.  Lord  Compton,  2  Yes.  (b)  Justice  De  Grey's  argument 

jun.  75,  note  (x).  in  ex  parte  Grimstone,  uhi  supra  ; 

{y)  Oxenden  v.  Lord  Compton,  but  see  Degg's  case,  cited  Oxenden 

2  Ves'.  jun.  73.  v.  Lord  Compton,  4  B.  C.  C.  235, 

(s)  Oxenden  v.  Lord  Compton,  note. 

2  Ves.  jun.  73.  per  Lord  Lough-  (c)  Ex  parte  Ludlow,    2  Atk. 

borough.  407. 

Y    Y 
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only  act  on  pressing  and  urgent  occasions  (d) :  it  will 
interfere  with  great  caution,  and  do  nothing  that  is 
unnecessary  or  uncalled  for  (e).  The  Court  will  not  Iny 
and  sell  for  the  lunatic  (/) ;  and,  therefore,  if  the  com- 
mittee of  the  lunatic  wantonly,  and  of  his  own  head,  lay 
out  money  upon  land,  or  turn  land  into  money,  the  Court 
will  not  suffer  such  fraudulent  management  to  affect  the 
rights  of  the  representatives  (g),  but  will  transfer  to 
the  heir  what  ought  to  have  remained  real  estate,  and  to 
the  next  of  kin  what  ought  to  have  remained  personal 
estate  (A).  However,  if  timber  be  cut  down,  not  by  a 
committee  in  breach  of  his  duty,  but  by  a  stranger  tor- 
tiously,  then,  as  there  is  no  abuse  of  confidence,  the  heir 
has  no  equity,  and  the  property  of  the  timber,  like  a 
windfall,  will  belong  to  the  executor  (i). 

Next,  as  to  infants. 

In  ex  parte  Bromfield  Lord  Thurlow,  without  having 
examined  the  authorities,  said,  he  could  not  distinguish 
between  lunatics  and  infants  (Jk) ;  but,  when  the  cause 
came  on  again,  and  he  had  maturely  considered  the  sub- 
ject, he  never  once  hinted  at  the  existence  of  such  a  doc- 


(d)  Ex  parte  Bromfield^  1  Ves, 
jun.  463,  and  3  B.  C.  C.  515,  per 
Lord  Thurlow. 

(c)  Oxenden  v.  Lord  CompUm, 
2  Ves.  jun.  76,  and  4  B.C.C.  238, 
per  Lord  Loaghborough. 

(/)  Oxenden  Y,  Lord  Compton^ 
2  Ves.  jun.  73,  per  Lord  Lough- 
borough ;  ex  parte  Grimstone,  cited 
in  Oxenden  v.  Lord  Compton,  4 
B.  Cl  C.  235,  note,  per  Lord  Aps- 
ley  ;  Sergeson  v.  Sealey^  2  Atk. 
414,  per  Lord  Hardwicke. 


{g)  See  ex  parte  Bromfield^  1 
Ves.  jun.  462. 

(A)  Jtnon.  easet  2  Freem.  114 ; 
Awdley  t.  Awdley^  2  Vem.  192; 
Marqvds  of  Anandale  t.  JSfor- 
chioneBs  of  Anandale^  2  Ves.  384, 
per  Lord  Hardwicke. 

(«)  Awm^  casCf  dted  ex  parte 
Bromfield,  1  Ves.  jun.  462,  ind 
3  B.  C.  C.  515,  per  Lord  Thurlow. 

(*)  1  Ves.  jun.  461 ;  S.d 
B.C.C.  515. 
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trine  (/) ;  and^  indeed,  there  is  a  very  broad  distinction 
between  the  two  cases;  for^  should  a  lunatic  recover, 
which  in  contemplation  of  law  is  always  possible,  he  has 
precisely  the  same  power  of  disposition^  though  by  diffe- 
rent modes,  over  one  species  of  property,  as  over  the 
other  (m) ;  but  an  iff/ant,  while  he  can  bequeath  a  chattel 
at  the  age  of  fourteen,  can  only  devise  a  freehold  when 
he  has  attained  twenty-one  (»).  The  Court  therefore 
will  not  allow  an  infant's  estate  to  be  converted  from  one 
species  of  property  into  another,  not  from  any  tender- 
ness to  the  rights  of  the  representatives,  but  from  a 
regard  to  the  circumstances  and  capacity  of  the  infant 
himself.  Should  his  money  be  turned  into  land,  he  would 
lose  a  power  of  disposition  which  the  law  permits  him  to 
exercise :  should  land  be  turned  into  money,  he  would 
indirectly  gain  a  power  which  the  policy  of  the  law  has 
forbidden  him. 

In  The  Earl  of  Winchelsea  v.  NorcUffe  (o)  Sir  J.  Trevor, 
M.  R.,  said,  in  case  the  trustees  had  come  to  the  Court, 
and  shewn  how  it  would  be  for  the  benefit  of  the  infant 
to  have  the  money  laid  out  on  land,  he  doubted  not  the 
Court  would  have  decreed  it ;  and  Lord  Jeffries  agreed, 
that,  had  the  trustees  obtained  an  order  for  making  the 
purchase,  the  Court  would  in  that  case  have  maintained 
its  own  decree ;  and  Lord  Cowper  once  observed,  that 
purchases  made  in  infants'  names  for  their  benefit  might 
be  good  enough  (/>).     Lord  Northington  expressed  him- 

(l)  Oxenden  v.  Lord  Compion^  NorcUffe^  1  Vern.  437,  in  which 

2  Yes.  jun.  69;  S.  C   4  B.  C.  C.  case  the  distinction  appears  first  to 

231.  have  heen  noticed. 

(m)  See  ex  parte  Phillips^  19  (o)  1  Vern.  435. 

Ves.  123.  (p)  Terry  v.    Terry,  Pr.  Ch. 

(a)  See  Earl  of  Winchelsea  v.  274.      The  decision  in  this  case 

T  Y  2 
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self  to  the  same  effect,  for  "  It  is  stated,**  he  said, "  to  be 
a  general  rule  in  equity,  that  no  person  or  means  can 
convert  an  infant's  personal  estate  into  real,  or  vice 
versa,  so  as  to  bind  such  infant.  This  is  a  point  of  very 
great  consequence,  and,  if  there  be  any  such  general  rule, 
it  ought  to  be  adhered  to  ;  but  the  rule  is  quite  other- 
wise, and  reason  as  well  as  practice  are  in  direct  opposi- 
tion to  it ;  and,  indeed,  it  is  absolutely  necessary  that  it 
should  be  so.  First,  as  to  trustees  and  guardians  of  their 
fortunes,  I  can  conceive  many  cases  where  a  conversion 
might  be  made  by  them,  and  that  this  Court  would  sup- 
port and  approve  their  conduct,  and  it  would  be  strange 
to  say  that  trustees  would  be  censured  in  this  Court  for 
doing  what  this  Court  would  have  ordered  to  be  done. 
Next,  I  am  very  sure  it  is  a  power  which  t/ns  Court  has 
often  exercised,  and  which  I  have  in  substance  executed, 
without  any  provision  to  retain  the  former  quality,  and 
without  any  dispute  upon  it.  Indeed,  it  seems  to  be  ad- 
mitted, that  in  both  cases,  if  for  the  benefit  of  the  if^ant, 
it  may  be  done  (jq)J*  And  his  Lordship  determined  the 
case  partly  upon  this  ground,  t'lough  the  infant's  con- 
firmation, after  he  had  come  of  age,  was  in  itself  a  deci- 
sive circumstance.  In  ex  parte  Bron^eld  (r)  Lord 
Thurlow  said  he  approved  of  these  principles  of  Lord 
Northington,  but  he  was  there  addressing  himself  par- 
ticularly to  the  case  of  a  lunatic. 

On  the  other  hand,  in  Witter  v.  Witter  {s)  an  exe- 
cutor, possessed  of  a  chattel  lease,  determinable  on  lives, 

iwas  justified  by  the  special  power         (g)  Ituoood  v.  Twyner^  2  Ed. 

in   the  will,   "  that  the  executors  152. 
should  do    as  they  should  chink         (r)  I  Ves.  jun.  461. 
would  be  most  for  the  infant's  ad-  {s)  3  P.  W.  99. 

vantage." 
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in  trust  for  an  infant,  took  on  the  renewal  a  freehold 
lease  for  lives  in  the  name  of  a  trustee,  in  trust  for  the 
infant  and  his  heirs.  There  was  some  slight  evidence 
that  the  lessor  had  refused  to  renew  unless  a  freehold 
lease  were  accepted.  Lord  King  said,  ''  If  the  fact  had 
been  (which  has  not  been  fully  proved),  that  the  lessor 
would  not  have  made  any  other  than  a  freehold  lease, 
this  might  and  ought  to  have  been  declared  in  trust 
for  the  benefit  of  the  executor  and  administrator  of 
the  infant,  if  he  should  die  during  his  infancy.     Now, 

« 

though  this  trust  be  not  declared,  yet  it  is  in  equity  m*- 
pUed,  since  the  renewed  lease,  though  for  lives,  comes  in 
the  place  and  stead  of  the  original  lease,  which  was  for 
years ;"  and  his  Lordship  determined  the  case  in  accord- 
ance with  this  view. 

The  opinion  of  Lord  Hardwicke  was  clearly  and  de- 
cisively given  on  the  same  side  on  more  than  one  occa- 
sion (/) ;  and  the  doctrine  is  further  supported,  or  rather 
must  be  considered  as  perfectly  established,  by  the  great 
authority  of  Lord  Eldon.  ''  The  Court,'*  he  observed, 
**  is  in  the  habit  of  saying,  a  due  administration  requires 
them  not  to  change  the  nature  of  the  property  as  be- 
tween the  representatives.  I  have  uniformly  made  it  a 
rule,  since  I  have  sat  here,  when  property  of  one  nature 
has  been  applied  for  the  benefit  of  an  infant  to  property 
of  another,  to  have  an  express  provision,  that  if  he  shall 
not  attain  the  age  at  which  he  will  have  a  disposable 
power,  the  representative  shall  not  be  prejudiced  in  any 
degree  by  the  act,  done  by  the  Court  in  contemplation  of 
the  infant's  benefit,  in  all  the  circumstances  surprise  or 

(0  Sergeson  v.  Sealey,  2  Atk.  413;  Rook  v.  Worth,  1  Ves.  461. 
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accident  can  throw  around  it  (u).  It  is  said,  this  is  the 
effect  of  the  Court's  declaration,  but  if  the  Court  forgets 
to  make  such  a  declaration,  the  same  rule  does  not  ob- 
tain ;  but  that  is  not  correct,  for  the  declaration  is  made 
because  that  is  the  law  applicable  to  the  case  of  the  infcmt. 
It  does  not  create  the  rights  but  is  a  declaration  of  a  pre- 
existing  right  to  have  the  property  so  secured  (x).**  And 
many  years  afterwards  his  Lordship  expressed  himself  in 
the  same  decisive  manner : — *'  In  the  case  of  the  infant,* 
he  said,  '^  it  is  settled,  that  as  a  trustee  out  of  court  can- 
not change  the  nature  of  the  property,  so  the  Court, 
which  is  only  a  trustee,  must  act  as  the  trustee  out  of 
court  (y)/' 

Upon  the  same  principle^  if  timber  be  cut  on  an  in- 
fant's estate,  the  proceeds,  and,  it  seems,  the  accumula- 
tion of  the  proceeds  (z),  will  continue  part  of  the  realty, 
and  descend  to  the  heir  (a).  But  a  distinction  was  taken 
in  Mason  v.  Mason  (b),  and  Sir  Thomas  Clarke  said  he 
allowed  it  (c),  between  the  case  of  an  infant  tenant  in 
fee  and  an  infant  tenant  in  tail :  that  in  the  former  case, 
the  proceeds  of  the  timber  should  be  taken  as  realty,  in- 
asmuch as  the  infant  was  thus  at  all  events  absolutely 
entitled  ;  but  in  the  latter  case,  as  the  proceeds  might, 


(«)  And  see  ex  parte  PhUUpSf  19 
Yes.  123 ;  Ashburton  v.  Aahbur- 
ion,  6  Yes.  6 ;  Sergeeon  v.  Sealey, 
2  Atk.  413;  Lord  Leigh's  case, 
and  Lotd  Ph/mouiVs  case,  cited 
Inwood  V.  Twyner,  2  Ed.  151. 

(*)  Ware  v.  PolhiU,  11  Yes. 
278. 

(y)  Ex  parte  PhilUps,  19  Yes. 
122. 

(s)  See  ex  parte  Bromfield^  1 


Yes.  jun.  454. 

(a)  TuUet  ▼.  TuUet,  1  Dick. 
322;  S.  C.  Amb.  370;  Mason  v. 
Mason,  cited  Id.  371 ;  ex  parte 
Phillips,  19  Yes.  124,  per  Lord 
Eldon;  and  see  Rook  ▼.  Worth, 
1  Yes.  461;  but  see  ex  ports 
Bromfield,  3  B.  C.  C.  516. 

(6)  Uhi  supra, 

(c)  TuUet  V.  TuUet,  Amb.  371. 


'^. 
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if  impressed  with  the  character  of  realty,  become  vested 
in  the  remainder-man,  the  Court  would  treat  the  fund  as 
personalty,  and  give  it  to  the  infant's  executors. 

Again,  if  an  infant's  money  be  applied  to  pay  off  a 
charge,  or  redeem  a  mortgage  affecting  his  real  estate,  it 
seems  the  better  opinion,  (though  some  old  authorities 
are  against  it,)  that  the  sum  so  invested  shall  still  be 
looked  upon  as  part  of  the  personalty  (ef).  But  necessary 
expenses,  though  affecting  the  infant's  lands,  are  allowed 
to  be  thrown  upon  the  personal  fund,  as  disbursements 
for  repairs  {e),  for  keeping  up  a  house,  &c.  (/ ) 

So  in  Vernon  v.  Vernon  (g),  where  an  estate  was  de- 
vised to  an  infant  in  consideration  of  his  paying  the  sum 
which  the  original  purchase  had  cost,  it  was  held,  that 
the  amount,  being  a  necessary  outlay,  had  properly  fallen 
upon  the  personalty,  and  the  next  of  kin  were  not 
entitled  to  compensation. 

There  may  be  cases  to  which  the  reason  for  preserv- 
ing the  original  character  of  the  property  does  not 
apply.  Thus,  if  an  infant  be  seised  of  a  lease  for  lives 
ex  parte  matemd,  and  the  guardian  take  a  new  lease  to 
the  infant  and  his  heirs,  the  substituted  lease  will  not 
descend  in  the  maternal  line,  but,  as  a  new  acquisition. 


((2)  Ex  parte  Bromfieldy  8  B. 
C.  C.  516,  per  Lord  Tburlow; 
TuUet  V.  TuUety  1  Dick.  323,  per 
Sir  T.  Clarke;  but  see  2  Freem. 
114,  c.  126;  ex  parte  Grimstone^ 
Amb.  708 ;  Palmes  v.  Danby,  Pr. 
Cb.  137;  Zoach  v.  Lloyd,  cited 
Awdley  v.  AtocUey,  2  Vern.  192; 
as  to  Dennis  v.  Badd,  cited  lb. 
193,  see  Earl  of  JVinchelsea  v. 


NorcUffe,  1  Vern.  436. 

{e)  Ex  parte  Grimstone,  cited 
Oxenden  v.  Lord  Compton,  4 
B.  C.  C.  235,  note,  per  Lord  Aps- 
ley. 

(/)  Ex  parte  Grimstone^  Amb. 
708,  per  eundem, 

(^)  Cited  in  ex  parte  Bromjield, 
1  Ves.  juii.  456. 
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will  go  to  the  heirs  on  the  part  of  the  father  (h).  It 
being  perfectly  immaterial  to  the  infant  himself  whether 
the  semn  be  in  the  paternal  or  maternal  line^  the  repre- 
sentative ex  parte  maternd  has  no  equity  against  the 
representative  ex  parte  patemd. 

{h)  Mason  v.  Day,  Pr.  Ch.  319;  Piertfm  v.  Shore,  1  Atk.  480. 
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No.  I. 

Strode  v.  Winchester,     Supra,  p.  38. 

The  following  is  a  brief  note  of  the  case  from  the  Registrar's  Book  : — 

Ferdinando  John  Paris,  being  desirous  of  leaving  his  fortune  to  Lucy 
Naomi  Strode,  but  without  the  knowledge  of  her  husband,  who  had  mar- 
ried her  against  the  wishes  of  the  testator,  fixed  upon  Elizabeth  Grough, 
the  mother  of  the  said  Mrs.  Strode,  to  be  the  soje  trustee,  and  acquainted 
her  therewith,  and  received  a  solemn  promise  from  her,  that  she  would 
take  care  of  every  thing  for  the  separate  use  of  her  daughter.  Paris, 
by  his  will,  gave  all  his  real  and  personal  estate  to  Mrs.  Gough,  and 
made  her  sole  executrix;  and  by  a  paper  writing,  which  bore  even 
date  with  and  accompanied  the  will,  he  addressed  Mrs.  Gough  as  fol- 
lows:— ''  I  have  given  you  the  whole  of  what  I  have  in  the  world,  and  I 
wish  I  had  more  to  give  in  the  same  way.  You  know  the  unhappy 
reason  why  I  could  not  leave  you  a  partner  in  the  donation,  but  I  greatly 
trust  you  will  answer  my  often  declared  design  and  intention,  and  there- 
fore would  not  fetter  you  with  any  trust,  nor  with  any  co-executor;  and  I 
beg  you  to  answer  my  purpose  most  effectually,  in  full  opinion  whereof 
I  have  made  my  will  in  this  manner,  relying  on  your  fidelity  therein.  One 
of  my  motives  to  this  disposition  is,  the  promise  I  made  to  my  late  wife 
in  her  last  moments,  to  take  the  best  care  I  could  of  you  and  yours.  I 
have  other  motives  also,  from  your  own  great  care  and  trouble  taken  for 
me;  and,  lastly,  the  great  and  true  regard  which  I  have  for  yourself  and 
that  dear  girl,  who  was  my  wife's  favourite.  Do  not  disappoint  my  expect- 
ation of  you."  A  mass  of  evidence  was  read  relative  to  the  intentions  of 
the  testator,  and  the  conduct  and  the  declarations  of  Mrs.  Gough,  and  the 
Court  decreed,  "  that  by  virtue  of  the  last  will  of  the  testator,  and  the 
letter  accompanying  the  will,  and  the  evidence  in  the  cause,  the  devisee 
was  and  ought  to  be  deemed  a  trustee  of  the  real  and  personal  estate,  for 
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the  separate  use  and  benefit  of  Mrs.  Strode,  after  the  death  of  Mrs. 
Gough."— /J<r^.  Lib.  1766,  B.  fol.  515. 


No.  II. 

Cogan  v.  Stephens.     Supra,  p.  188. 

November  24th,  1836. 

Sir  Christopher  C.  Pepys,  Master  of  the  Rolls. — *'  This  case  involves 
a  question  of  great  and  general  importance,  and  of  principles  which  might 
be  supposed  to  be  of  very  general  application ;  and  so  it  would  appear  to 
be  from  the  circumstance  of  several  cases  having  come  before  me  since 
the  argument  of  the  cause,  involving  the  same  question ;  and  yet  it 
appears  I  am  called  on  to  give  the  first  judicial  opinion  on  the  subject. 
The  question  is  simply,  whether,  when  a  testator  directs  money  to  be  in- 
vested in  land  for  certain  purposes,  some  of  which  are  lawful  and  take 
efiect,  bnt  others  fail  and  become  void,  the  property  so  given,  after  satisfy- 
ing the  lawful  purposes,  belongs  to  the  next  of  kin  or  to  the  heir  of  the 
testator.  The  testator,  Lewis  Stephens,  by  his  will,  dated  at  Lisbon,  1 1th 
July,  1789,  after  describing  himself  as  a  native  of  Exeter,  and  ennmerat- 
ing  the  particulars  of  his  property,  which  he  stated  to  amount  to  100,0002. 
sterling,  proceeds  thus : — '  As  to  the  disposal  of  those  worldly  goods  which 
I  leave  behind  me,  my  order  is,  that  after  my  funeral  expenses  are  paid, 
and  all  my  just  debts,  and  24,000  milreis  to  my  dearly  beloved  wife, 
Mary  Bryanna  Bulkely,  now  Stephens,  that  the  sum  of  30,000/.  sterling 
be  laid  out  immediately  by  my  executors  hereunder  mentioned,  in  the 
purchase  of  an  estate  or  estates  in  the  county  of  Devon  or  Cornwall,  the 
income  of  which  shall  belong  to  my  widow  during  her  natural  life.     And 
after  her  decease  the  said  income  shall  belong  to  my  dear  brother  William, 
or  his  children  lawfully  begotten ;  and  if  he  dies  without  children,  the  said 
income  shall  belong  to  my  brother  Jedidiah  and  his  children  lawfully  be- 
gotten ;  and  if  he  dies  without  issue,  then  this  income  shall  belong  to  my 
brother  John  James  and  his  children  lawfully  begotten  ;  and  if  he  dies 
without  children,  then  this  income  shall  belong  to  my  dear  sister  Phila- 
delphia and  her  children  lawfully  begotten ;  and  if  she  dies  without  chil- 
dren, then  the  income  of  this  estate  or  estates,  which  shall  be  purchased 
and  always  run  in  my  name,  shall  be  employed  in  the  establishment  of  a 
charity  school  for  boys  in  the  city  of  Exeter,  for  the  purpose  of  teach- 
ing them  to  read,  write,  and  cypher,  and  foreign  languages,  which  boys 
shall  be  natives  of  the  counties  of  Devonshire  or  Cornwall.    And  I  hereby 
order  my  executors  to  purchase  this  estate  or  estates  in  my  name,  and 
register  the  same,  and  this  my  determination,  in  proper  places,  that  the 
Chamber  of  Exeter  may  take  charge  thereof  in  default  of  the  regular  sue- 
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ceBsion  above  mentioned,  and  erect  the  school  as  hereby  directed,  which 
school  shall  be  caUed  Stephens's  Charity  School ;  and  the  regulations  for 
its  establishment  I  leave  to  the  said  Chamber  of  Exeter,  and  my  cousins 
Charles  and  Joseph  Lyne,  if  they  survive,  with  orders  to  set  immediately 
about  this  useful  establishment.'  He  then  gave  certain  pecuniary 
legacies,  and  the  residue  of  liis  fortune  he  gave  and  bequeathed  in  the 
foUowing  manner,  dividing  the  same  into  fifteen  parts.  He  gave  three- 
fifteenths  to  his  brother  William,  diree-fifteenths  to  Jedidiah,  three- 
fifteenths  to  John  James,  three^fifteenths  to  Philadelphia,  two-fifteenths  to 
his  cousin  Charles  Lyne,  and  one-fifteenth  to  Joseph  Lyne.  Then  after  the 
above-mentioned  disposition  was  made,  they  were  to  receive  end  divide  as 
the  money  came  in,  as  his  affisurs  went  on  liquidating ;  and  he  nominated 
his  executors,  his  brothers  WilUsm  and  Jedidiah,  and  his  cousin  Charles 
Lyne,  or  in  default  of  either  of  his  said  brothers,  he  nominated  his  brother 
John  James,  and  in  default  of  his  cousin  Charles  Lyne,  he  nominated  his 
cousin  Joseph  Lyne ;  and  he  declared  that  what  he  left  should  be  divided 
out  in  full,  as  it  was  liquidated ;  and  if  any  of  the  executors  refused  taking 
charge  of  the  executorship,  his  slnre  should  be  forfeited  to  the  benefit  of 
the  others  ;  that  if  any  of  his  brothers  or  sisters  should  die  before  him, 
or  either  of  his  two  cousins  should  die  before  him,  that  then  the  share  of 
the  deceased  should  be  divided  among  the  remaining  five  heirs  of  the 
residue.  The  will  was  proved  by  Jedidiah  Stephens  in  1 795,  by  John 
James  Stephens  in  1826,  and  afterwards  by  Charles  Lyne,  who  took  the 
name  of  Stephens,  and  is  now  the  personal  representative  of  the  testator. 
The  30,0001.  never  was  laid  out  in  the  purchase  of  land:  it  was  invested 
in  the  public  funds,  and  now  consists  of  80,9962.  in  the  four  per  cents.,  of 
which  fund  the  testator's  widow  received  the  dividends  until  her  death, 
which  took  place  in  1827}  before  which  fact  all  the  devisees  had  died 
without  issue,  William  in  1808,  Jedidiah  the  same  year,  Philadelphia  in 
1824,  and  John  James  in  1826,  so  that  upon  the  death  of  the  tenant  for 
life,  all  the  limitations  as  to  the  estate  to  be  purchased  by  the  80,000iL 
prior  to  the  direction  of  establishing  the  school  at  Exeter  have  failed,  and 
the  question  is,  who  is  now  entitled  to  the  30,000/. — ^the  plaintiff,  who, 
on  the  reference  made  at  the  hearing  of  the  cause,  is  found  to  be  the  heir, 
or  the  defendant,  who  claims  it  as  part  of  the  personsl  estate  of  the  testa- 
tor in  the  event  which  has  happened?  Upon  principle^  and  upon  analogy 
to  several  well-established  rules  in  equity,  it  would  appear  that  there  u 
no  doubt  as  to  the  proper  solution  of  this  question.  The  only  difficulty 
arises  from  some  few  eases,  or  dicta  of  the  Judges,  which  it  is  impossible 
to  reconcile  with  these  pnadples  or  these  rules;  and  some  of  the  cases 
proceed  from  authority  so  high,  that,  if  not  absolutely  binding  on  the  Court, 
they  ought  at  least  to  make  it  extremely  cautious  in  pronouncing  any 
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judgment  inconsistent  with  them.  If  a  testator  devises  land  for  purposes 
altogether  illegal,  or  which  altogether  fail,  the  heir-at*law  takes  it  as  un- 
disposed of.  If  a  testator  gives  personal  property  for  purposes  altogether 
lUegaly  or  which  altogether  fail,  the  next  of  kin  takes  it,  as  in  the  case  of  an 
intestacy,  as  undisposed  of.  If  a  testator  devises  lauds  for  purposes  whicli 
are  in  part  illegal,  or  which  partially  fail,  or  which  require  part  only  of  the 
lands  devised,  the  heir  takes  so  much  of  the  land  as  is  undisposed  of,  and 
which  was  destined  for  the  purpose,  which  by  law  cannot,  or  in  fact  does 
not,  take  effect,  and  so  much  as  is  not  required  for  the  purposes  of  the 
will ;  and  this  whether  the  land  be  actually  sold  or  not.  But  here,  it  is 
said,  the  analogy  between  the  cases  of  land  and  money  ceases,  and  that  if  a 
testator  directs  money  to  be  laid  out  in  the  purchase  of  land  for  purposes 
which  are  partly  illegal,  or  which  partially  fail,  the  next  of  kin  has  no 
such  interest  in  the  money,  as  cannot  be  applied  to  the  purposes  of  the 
will ;  but  if  there  are  purposes  legal  and  feasible  which  require  the  invest- 
ment, the  next  of  kin  are  excluded.  And  why  are  they  to  be  so  excluded? 
The  proposition  assumes  the  property  in  question,  that  is,  a  portion  of  the 
interest  in  the  property,  is  not  disposed  of  by  the  will,  and  the  law  gives  to 
the  next  of  kin  all  the  personalty  not  disposed  of.  Is  it  from  any  in- 
capacity in  the  next  of  kin  to  take  property  which  exists  in  the  form  of 
land?  That  cannot  be.  In  equity  money  may  be  considered  as  land,  or 
land  as  money,  accordmg  to  circumstances.  A  man  who  has  agreed  to  sell 
his  land,  and  dies  intestate,  dies  seised  of  the  land — ^his  property  exists  as 
land — ^it  descends  as  land  to  the  heir.  The  next  of  kin,  so  far  from  being 
incapable  of  succeeding  to  property  that  exists  in  the  form  of  land,  are 
entitled  to  the  purchase  money  to  be  paid  in  lieu  of  the  land  so  contracted 
to  be  sold.  So  it  is  with  respect  to  mortgages  in  fee,  of  which  the  mort- 
gagee dies  seised,  so  that  it  cannot  be  that  his  next  of  kin  are  to  be  ex- 
cluded, because  the  property  exists  in  the  form  of  land.  But  if  there  be  this 
difficulty  in  stating  why  the  next  of  kin  are  to  be  excluded,  there  is  at 
least  as  much  difficulty  in  shewing  how  the  heir  at  law  may  be  entitled,  as 
regards  the  personalty.  The  proposition  assumes  the  property  was  per- 
sonalty of  the  testator  at  the  moment  of  his  death,  and  there  was  no  tekm 
in  him  of  any  thing  of  an  inheritable  quality.  Can  the  heir,  as  such,  in- 
herit what  never  was  inheritable?  Can  he  take  from  the  ancestor  what 
the  ancestor  never  had?  It  cannot  be  necessary  to  pursue  this  any  further. 
If  the  heir  cannot  take,  as  such,  there  is  then  one  other  character  in  which 
he  can  take :  he  must  daim  under  the  will.  Doubtless  an  heir  may  take 
as  devisee  in  such  a  case,  but  then  he  must  shew  from  the  will  itself  a 
gift  in  his  favour.  He  must  shew  an  intention  that  in  the  events  which  have 
happened  the  heir  should  take ;  but  this  supposition  the  proposition  itself 
excludes,  because  it  assumes  an  intention  to  bestow  the  whole  benefit  on 
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others ;  and  there  is  not  in  this  case,  or  in  the  case  supposed,  any  intention 
expressed,  or  to  4)e  implied,  as  to  the  destination  of  the  property  in 
the  event  of  the  disposition  made  not  taking  eflPect.  If  indeed  an  heir 
claims  as  sach,  he  is  not  defeated  by  the  intention  to  disinherit,  if 
manifestly  any  snch  intention  for  any  reason  fails  to  take  effect.  I  am 
now  considering  the  claim  of  the  heir,  not  by  virtue  of  that  title  which 
the  law  gives  to  him  of  inheriting  all  the  property  not  effectually  given 
away,  but  as  a  devisee  under  the  will — but  as  the  person  designated 
by  this  testator  as  his  devisee,  and  in  the  event  that  has  happened.  If 
the  testator  was  simply  to  direct  an  investment  of  a  sum  in  land,  and 
declare  no  trust  in  it,  the  heir  might  with  some  plausibility  contend  the 
testator  could  have  had  no  other  object  but  to  create  or  add  to  his  real 
estate,  and  that  it  might  be  enjoyed  in  that  line  by  whom  that  description 
of  property  is  by  law  inheritable.  But  it  is  obvious,  when  the  particular 
purpose  of  the  investment  is  declared,  and  the  particular  persons  are 
specified,  as  alone  the  objects  of  the  testator's  disposition,  there  is  no 
place  for  any  snch  contention.  If,  under  such  circumstances,  the  heir 
were  to  take  as  devisee,  he  would  take  in  defiance  of  all  the  rules  by 
which  the  rights  of  other  persons  claiming  as  devisees  are  regulated.  He 
would  take  not  only  without  any  words  of  gift,  or  any  expression  of  inten- 
tion in  his  favour,  but  against  the  true  intent  that  others  and  not  he  should 
have  the  whole  interest  in  the  property.  If  the  devise  of  personalty  for 
«  purpose,  part  of  which  fails,  be  to  be  considered  as  a  devise  to  the  heir 
to  the  extent  and  as  far  as  the  object  fails,  why  is  not  a  devise  of  land  to 
he  converted  into  money  for  purposes  which  partially  fail,  to  be  considered 
as  a  devise  to  the  next  of  kin  to  the  extent  of  the  failing  of  the  first 
object  of  the  gift?  The  same  expressions  may  be  used  in  both  instances; 
and  yet  in  one  the  legal  successor  to  land  is  to  take,  yet  in  the  other  the 
legal  successor  to  money  is  to  be  excluded.  Under  the  circumstances, 
and  for  these  reasons,  had  the  case  come  before  me  to  be  decided  on  prin- 
ciple, and  on  authority  independent  of  two  or  three  cases  to  which  I  shall 
particularly  refer,  I  should  not  have  felt  any  difficulty  in  deciding  against 
the  claim  of  the  heir.  It  remains  to  be  considered  whether  I  am  bound 
by  these  cases  to  decide  in  his  favour.  An  observation  was  made  by  Mr. 
Pemberton  at  the  hearing,  which  removes  much  of  the  difficulty  which 
would  otherwise  have  arisen  from  the  cases,  namely,  that  no  authority  of 
an  earlier  date  than  Aehmyd  v.  Smithson  ought  to  have  much  weight 
with  me.  The  force  of  this  observation  will  be  felt,  on  adverting  to  what 
Lord  Thurlow  says  in  deciding  that  case.  He  says,  '  I  used  to  think, 
when  it  was  necessary  for  any  purpose  of  the  testator's  disposition  to  con- 
vert the  land  into  money,  that  the  undisposed  land  would  be  personalty.' 
Now  this  is  precisely  the  argument  used  as  to  the  conversion  of  money 
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into  land  by  Mr.  Hodgson ;  and  here  I  cannot  but  observe,  that  this  sub- 
ject of  conversion  has  given  rise  to  two  of  the  ablest  aignments  ever 
addressed  to  any  courts— that  by  Lord  Eldon  on  the  one  side,  in  Acknyd 
V.  Smthsont  and  that  by  Mr.  Hodgson  on  the  other,  in  the  present  case — 
an  argument,  which  has,  since  it  has  been  delivered,  been  frequently  meD- 
tioned  at  the  bar  in  terms  of  the  highest  praise,  and  in  which  I  gladly 
avail  myself  of  this  opportnnity  to  express  my  entire  concurrence.     In  that 
argument  it  was  necessarily  admitted,  if  all  the  purposes  of  a  devise  £uled, 
the  whole  belongs  to  tiie  heir  {qu.  next  of  kin).  But  it  was  contended,  that 
if  the  purposes  are  to  be  in  part  executed,  and  so  that  the  right  to  have  sndi 
an  investment  of  money  in  land  effectually  existed  in  any  one  to  answer 
such  partial  purpose,  that  the  land  so  purchased,  after  answering  such  partial 
purpose,  belongs  to  the  heir.     So  thought  Lord  Thnrlow,  as  to  land 
directed  to  be  sold,  before  the  argument  in  Aehroyd  v.  SmithMon,     No 
wonder  then  that  there  should  be  found  before  that  time  traces  of  aatho- 
rity  in  favour  of  the  heir's  claim  to  money,  as  there  was  of  the  next  of 
kin*s  claim  to  land  :  but  the  exclusion  of  the  latter  is  now  too  well  set- 
tled to  be  disputed,  and  the  argument  for  the  heir  rests  oa  a  supposed  dif- 
ference between  the  two.     But  no  such  difference  was  supposed  to  exist 
before  Aekroyd  v.  Smithson:  why  then  should  it  exist  now?  If  there 
be  any  substantial  difference  in  principle,  let  it  prevail,  bnt  if  in  principle 
there  be  no  distinction,  is  not  the  decision  of  Aekroyd  v.  SmUhaim  and 
the  subsequent  cases  of  higher  authority  than  any  decision  whidi  may 
have  taken  plac^  before  the  principle  was  so  thoroughly  discussed  and 
established  as  it  was  in  that  case?     In  deciding  in  £svoiir  of  the  next  of 
kin,  I  am  following  the  principle  of  Aekroyd  v.  SmUhton^  and  maintain- 
ing that  uniformity  of  decision  as  to  the  conversion  of  land  into  money, 
and  of  money  into  land,  which  was  supposed  to  exist  before  (hat  dme. 
The  case  of  Lechmere  v.  Lord  Carlisle*  was  cited   for  the  heir;  bnt 
this,  and  all  other  cases  in  which  the  conversion  was  in  the  lifetime  of 
the  testator,  I  consider  as  not  bearing  upon  the  case.  Indeed,  in  one  view, 
these  cases  may  be  thought  to  bear  against  the  claim  of  the  heir.     They 
proceed  on  this — ^that  whereas,  by  the  obligation  to  convert  money  into 
land  in  the  lifetime  of  the  settlor,  the  money  had  become  land  in  the 
ancestor,  whenever  the  property  was  so  situated  the  hsir  was  held  entitled 
to  it.    In  the  present  case,  the  heir  claims  that  which  unqnestionahly 
personalty  at  the  moment  of  the  death  of  the  ancestor.  Of  th^  other 
cited  for  &e  heir,  some  were  in  support  of  his  right  as  suck  chiming  by 
inheritance,  others  in  support  of  his  daim  as  devisee^     I  will  consider 
the  Utter  class  first.    SmUh  v.  Ckuaiomff  which  does  not  i^pear  to  ne 
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to  have  mach  application.     There  land  was  directed  to  be  sold  for  pur- 
poses, some  of  which  faUed :  it  was  decided  the  heir  took  what  was  not 
required  for  the  purposes  of  the  will ;    and  the    only  question   was, 
whether  he  took  it  as  money  or  as  land.  This  has  no  bearing  on  the  ques- 
tion, whether  in  this  case  the  heir  or  the  next  of  kin  of  the  testator  are 
entitled.     There  the  observations  of  Sir  John  Leach  may  be  material, 
when  some  other  of  his  decisions  are  to  be  observed  upon  hereafter.     He 
says,  '  The  heir  at  law  is  entitled  because  the  real  estate  was  land  at  the 
devisor's  death,  and  this  part  of  the  produce  is  an  interest  in  that  land  not 
effectually  devised,  and  which  therefore  descends  to  the  heir.     It  is  for 
this  reason  that  the  produce  of  an  estate  which  the  devisor  directs  to  be 
sold  can  never  be  strictly  part  of  his  personal  estate.     If  a  devisor 
directs  such  produce  to  be  paid  to  his  executors,  and  applied  as  part  of 
his  personal  estate,  the  executors  take  it  as  devisees.'    Amphlett  v.  Parke* 
came  before  the  same  learned  Judge  first.     He  thought  the  case  came 
within  the  authority  of  Durour  v.  Motieux\,  and  MaUabar  y.  MaUa- 
bar  "j^y  and  expressed  his  regret  he  was  there  bound  to  decide,  that  in 
that  case,  as  the  real  estate  was  directed  to  be  sold,  and  the  proceeds 
were  directed  to  be  taken  as  part  of  the  personal  estate,  and  to  be  ap- 
plied, together  with  his  personal  estate,  in  paying  personal  legacies,  a 
gift  of  the  residue  of  the  personal  estate  passed,  by  the  death  of  the 
legatee,  a  legacy  arising  from  the  real  estate.     He  says,  *  It  is  only 
from  deference  to  these  two  cases  that  I  arrive  at  the  conclusion  in 
this  case,   that  the   testatrix  had  in  her  view  the  improbable  inten- 
tion, that  the  monies  arising  from  the  sale  of  the  real  estate  should,  for 
purposes  not  foreseen  by  her,  have  the  same  quality  as  if  at  her  death 
they  had  been  part  of  her  personal  estate.'     Sir  John  Leach  adhered  to 
this  opinion  when  the  case  was  brought  before  him  in  1827,  as  reported 
4  Russell,  75 ;  but  Lord  Brougham  reversed  this  decree,  and  decided  in 
favour  of  the  heir.     Whatever  may  be  the  right  decision  in  Amphlett  v. 
Parke,  the  circumstances  are  so  different  from  the  present  case,  that  it 
cannot  be  considered  as  bearing  upon  it.     In  that  case  the  question  was, 
whether  the  proceeds  of  the  real  estate,  which  were  destined  to  the  lapsed 
legacies,  passed  under  the  residuary  clause.     In  the  present  case  there  is 
no  residuary  clause,  but  the  heir  claims  under  a  direction  to  purchase 
land  for  purposes  which  fail.     Phillips  v.  PhUUps  §  comes  nearest  to  the 
present.     In  that  case  there  was  a  devise  of  land  for  sale,  and  a  direction 
that  the  proceeds  should  be  deemed  to  be  part  of  the  personal  estate,  and 
should  be  subject  to  the  disposition  afterwards  made  of  the  personal 
estate.  The  proceeds  of  the  sale  and  the  personal  estate  were  then  given  to 
trustees  to  pay  the  debts  and  legacies,  and  the  residue  of  the  proceeds  and 
•  I  Sim.  875.         f  1  Vet.  390.         :  Cm.  t,  Talb.  78.        |  1  M.  &  K.  649. 
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of  the  personal  estate  was  to  be  divided  into  fifths,  to  be  paid  to  five  resi- 
duary legatees,  the  death  of  one  of  whom  occasioned  a  lapse  as  to  one  fifth. 
The  question  was,  whether  so  much  of  it  as  arose  from  the  proceeds  of  the 
land  belonged  to  the  heir  or  next  of  kin.  Sir  John  Leach  thought  the 
next  of  kin  entitled,  resting  his  judgment  on  cases  which  had  decided  that 
the  residuary  clause  might  pass  what  was  intended  for  legacies  which 
lapsed  or  could  not  be  carried  into  effect,  considering  the  proTlsion  of  the 
will  before  him  as  amounting  to  a  direction,  that  the  proceeds  of  the  real 
estate  should  be  considered  as  personal,  not  only  for  the  purposes  of  the 
will,  hut  for  purposes  never  contemplated  by  the  testator.  To  su^rt 
that  decision  on  his  own  principles,  he  roust  have  considered  the  will  ai 
amounting  to  a  direction  that  the  proceeds  of  the  land  should  he  applied 
not  only  to  the  purposes  of  the  will,  but,  in  the  event  of  any  of  those  pur- 
poses fiuling,  for  the  next  of  kin.  It  forms  no  part  of  the  present  pur- 
pose to  consider  whether  that  case  can  be  supported  on  princij^e,  or  on 
any  preceding  authority.  It  is  sufficient  to  observe,  that  it  professes  to 
be  founded  on  a  direction,  that  the  proceeds  of  all  the  land  Bhonld  be 
deemed  to  be  part  of  his  personal  estate,  and  it  was  merely  a  constructioo 
put  on  such  a  bequest :  in  the  present  case  there  is  no  direction  that  the 
money  to  be  invested  should  be  deemed  to  be  part  of  the  testator's  real 
estate.  If  there  had  not  been  such  a  direction  in  PhilUps  v.  PhUUps 
Sir  John  Leach  states  that  the  rule  esti^blished  in  Aekrayd  v.  Smithsim 
would  have  prevailed.  His  judgment,  therefore,  in  that  case  is  no  autho- 
rity for  the  claim  of  the  heir  in  this.  In  the  next  case  of  Jestopp  ▼. 
WaUon*  he  decided  in  favour  of  the  heir,  because  he  did  not  find 
in  the  will  an  expression  equivalent  to  a  direction  that  the  pro- 
ceeds of  the  real  estate  should  for  all  purposes  be  considered  as  if  it  had 
been  personal  estate  at  his  death.  On  principle,  therefore,  the  heir  has 
not  the  authority  of  that  learned  Judge,  because  it  cannot  be  said  in  dut 
will  there  are  any  expressions  equivalent  to  a  direction  that  the  money  to 
be  invested  should  be  considered  as  if  it  had  been  real  estate  at  the 
time  of  the  testator's  death.  In  Robttuou  v.  Knight  f  the  testator 
directed  land  to  be  purchased,  and  that  it  should  be  settled,  after  a 
previous  limitation,  to  the  use  of  his  own  right  heirs,  and  the  question  wss 
between  the  heir  at  law  and  the  residuary  devisee.  This  was  a  mere 
question  of  construction  between  the  parties,  each  of  whom  had  upon  the 
will  sufficient  terms  of  gift,  whereas  in  the  present  case  there  is  an 
absence  of  any  terms  of  gift  in  favour  of  either  of  the  contestiDg 
parties.  In  support  of  the  claim  of  the  heir  as  such,  not  as  devisee,  the 
case  of  Hayfwrd  v.  Benkws  X  was  cited,  not  on  account  of  the  point 
decided,  which  was  merely  that  under  the  will  the  residuary  legatee  took 
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clear  of  debts,  which  were  held  to  be  payable  out  of  the  real  estate, 
but  for  the  sake  of  certain  expressions  used  by  Lord  Cowper  in  giving 
judgment.  He  says,  '  If  a  sum  of  money  could  be  devised  in  trust  to  be 
laid  out  in  land,  and  the  uses  to  which  the  land  should  go  be  not  de- 
dared)  if  the  money  thus  devised  be  considered  as  land,  why  should 
not  the  benefit  of  the  money  go  to  the  heir  at  law  as  a  resulting  trust?' 
It  is  on  this,  in  the  first  place,  to  be  observed,  that  this  was  not  a  point  in 
the  case,  but  the  expression  is  merely  a  dictum.  The  decision  was  in 
1716,  and  therefore  long  before  Ackroyd  v.  Smithsan^  which  was  in 
1780;  and  Lord  Cowper  throughout  considered  the  rule  as  to  money 
directed  to  be  laid  out  in  land,  and  land  directed  to  be  sold,  as  identically 
the  same.  Had  he  therefore  considered  the  rule  as  to  the  proceeds  of 
land  directed  to  be  sold  to  be  as  it  was  established  in  Ackroyd  v.  Smith- 
son^  he  could  not  have  used  this  expression  as  to  money  directed  to  be 
invested  in  land.  It  is  also  to  be  observed,  no  case  is  cited  as  bearing  on 
the  proposition  alluded  to  in  the  judgment.  The  case  of  Leslie  v.  The 
Duke  of  Devonshire  *  is  that  which  creates  the  greatest  difficulty. 
In  that  case  the  testator,  by  deed,  created  a  trust  of  60,000Z.,  which 
he  had  on  mortgage,  and  certain  freehold  leases  and  leases  for  years. 
The  60,000^.  were  to  be  laid  out  in  land,  to  be  settled  as  to  part  on  certain 
uses  to  his  son  and  two  daughters,  and  their  children  (it  failed  with 
them,  all  dying  without  issue),  the  ultimate  remainder  to  Joyce  Leslie,  in 
fee.  As  to  certain  other  parts,  to  certain  other  uses  to  his  widow  aiul 
children,  which  failed,  and  with  ultimate  remainder  to  Thomas  Lyster  in  fee. 
And  as  to  8,500/.,  part  of  the  60,000/.,  due  on  a  particular  mort^M^c, 
and  his  freehold  leases  and  leases  for  years,  on  trust,  to  secure  ceriaiu 
annuities  to  his  daughters,  and  the  fee  of  the  land  to  be  purchased  by  the 
8,500/.,  and  the  absolute  interest  in  the  freehold  leases  to  his  son.  In 
this  deed  there  was  reserved  a  power  of  revocation ;  and  the  testator  by  his 
will  revoked  the  grant  of  two  leases  for  years,  and  of  a  mortgage,  part  of 
the  60,000/.,  but  not  part  of  the  8,500/.,  and  he  charged  his  annuities  to 
his  daughters  on  the  8,500/.  mortgage,  and  another  of  6,700/.,  not  included 
in  the  settlement ;  and  he  introduced  another  annuity  to  another  person ;  and 
then  directed,  that  the  said  annuities  being  paid,  the  surplusage  of  in- 
terest of  the  two  mortgages,  or  of  the  rents  of  the  land  to  be  purchased, 
should  be  paid  to  his  son  for  life,  and  then  should  be  settled  in  trust,  after 
the  manner,  and  under  the  same  conditions,  limitations,  and  restrictions, 
as  his  other  estates  were  directed  to  be  settled.  All  the  testator's  children 
died  without  issue,  but  the  son  devised  all  his  real  and  personal  estate 
to  his  wife;  she  died  intestate  as  to  her  real  estate,  and  the  Duke 
of  Devonshire,  who  was  her  heir,  and  who  derived  his  title  from  the  tes- 
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tator*8  son,  claimed  the  8,500/.  and  the  6,700/,  To  support  this  claim, 
it  was  endeavoured  to  shew  the  testator's  son  had  been  entitled  to 
these  sums  as  real  estate.  It  was  immaterial  whether  he  was  entitled 
under  the  deed,  as  devisee  under  the  will,  or  as  heir.  His  counsel 
made  three  points :  first,  whether  the  gift  was  void,  and,  as  such,  went  to 
the  personal  representative ;  secondly,  whether  it  was  to  be  divided  into 
portions  between  the  classes  of  devisees ;  and,  thirdly,  whether  it  went  to 
the  third  class,  that  is  to  say,  to  the  son  in  fee;  and  they  insisted  on  the 
third  of  these  propositions.  It  is  to  be  observed,  that  they  did  not  claim 
it  as  having  vested  in  tfaf  son  as  heir,  on  the  supposition  of  the  devise 
being  void  for  uncertainty,  although  that  would  have  been  eqaaUy  main- 
tainable, but  seemed  to  assume,  if  the  devise  was  void,  then  the  personal 
representative  would  take  the  mortgages,  and,  if  the  decision  had  been 
merely  in  favour  of  the  Duke*s  claim  as  deriving  title  through  the  heir  of 
the  testator,  it  would  obviously  have  been  referred  to  the  ground  taken  in 
argument  by  his  counsel,  and  would  have  been  no  authority  in  support  of 
the  claim  of  the  heir  in  the  present  case  ;  but,  according  to  Mr.  Brown's 
report  of  the  judgment.  Lord  Kenyon  took  no  notice  of  the  point  urged, 
but  decided  in  favour  of  the  title  of  the  heir,  on  the  ground  of  intestacy, 
and  this  without  Ame  taken  for  consideration,  without  any  one  case  being 
cited,  or  any  argument  addressed  to  .that  question.  Possibly,  Lord  Ken- 
yon's  view  of  the  question  was  mistaken  by  the  reporter:  as  it  stands,  it 
appears  to  be  an  authority  for  the  claim  of  the  heir.  The  character  of  the 
Judge  entitles  every  decision  of  his  to  the  highest  respect,  but  in  this  case 
the  circumstance  above  mentioned  detracts  from  the  authority  of  the 
opinion  expressed.  The  case  of  TregonweU  v.  Sydenham*  was  also 
much  relied  on ;  but  that  case  also  is  applicable  only  on  account  of  cer- 
tain observations  of  Lord  Redesdale,  and  not  from  the  decision  itself. 
The  testator  devised  land  in  strict  settlement,  subject  to  a  certain  trust 
for  raising  20,000/.,  which  were  directed  to  be  laid  out  in  the  purchase 
of  land  to  be  settled  to  certain  uses,  which  were  void,  as  being  too  remote; 
and  the  decision  was,  that  the  20,000/.  belonged  to  the  heir.  This  de- 
cision does  not  touch  the  present  question;  that  was  not  personalty  di- 
rected to  be  invested  in  land,  but  land  first  directed  to  be  converted  into 
money  and  re-invested  into  land,  and  all  the  purposes  for  which  this  was 
to  be  done  having  failed,  the  heir  took  the  land  so  directed  to  he  converted 
into  money.  Lord  Redesdale  does  not  advert  to  this  circumstance,  but  is 
made  to  say,  '  It  has  been  established  in  many  cases,  that  where  land  is  di- 
rected to  be  turned  into  money,  or  money  is  directed  to  be  laid  out  in  land, 
both  shall  be  considered  as  that  species  of  property  into  which  they  are 
directed  to  be  converted.     Considering  the  20,000/.  as  land,  the  dispoii- 
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tion  not  being  capable  of  being  carried  into  effect,  who  is  to  take?  The 
heir  at  law  must  take.  If  the  testator  had  directed  20,000/.  to  be  paid  out 
of  the  personal  estate,  and  lands  to  be  purchased,  these  lands,  on  failure 
of  the  intended  purpose,  would  go  to  the  heir  at  law;  the  personal  re- 
presentative could  not  take,  as  the  money  was  converted  into  land.'  It 
is  to  be  observed.  Lord  Redesdale,  in  this  observation,  considers  the  same 
rule  as  applicable  to  the  conversion  of  land  into  money  as  money  into 
land,  and  yet  the  observation  he  makes  as  to  the  latter,  if  applied  to  the 
former,  would  be  directly  at  variance  with  Ackroyd  v.  Smithson.  Un- 
quesUonably,  however,  if  Lord  Redesdale  did  use  this  expression,  the  heir 
at  law  in  this  case  has  his  high  authority  in  support  of  the  proposition  for 
which  he  contends.  But  I  can  consider  them  only  as  dicta^  there  being 
other  and  better  grounds  to  support  that  judgment.  The  case  of  Fletcher 
V.  Chapman*  has  been  considered  as  conclusive  in  favour  of  the  claim  of 
the  heir.  It  is  so  treated  in  Mr.  Jarman*s  edition  of  Powell  on  Devises, 
vol.  ii.  p.  74,  and  was  so  argued  in  this  case.  If  I  considered  that  case 
as  a  distinct  decision  of  the  point  in  question,  I  should,  as  the  decision  of 
the  House  of  Lords,  have  felt  bound  by  its  authority.  That  case,  there- 
fore, required  my  most  anxious  consideration,  and  I  have  had  the  Regis- 
trar's Book  examined,  for  the  purpose,  if  possible,  of  throwing  some 
light  on  the  report.  The  particulars  of  that  case,  as  taken  from  the  Re- 
gistrar'! Book,  are  as  follows : — George  Goodman,  the  testator,  by  his  will 
directed  1,000/.  to  be  invested  in  the  purchase  of  lands,  to  be  so  settled  as 
that  William  Goodman,  his  nephew,  should  have  an  estate  therein  for  his 
life  only,  and  in  case  William  Goodman  did  not  do  such  acts  as  should  be 
necessary  whereby  to  limit  the  said  land  so  to  be  purchased  as  that  he 
might  only  have  an  estate  for  life  therein,  and  likewise  to  bar  himself  of 
all  othet  claims  and  demands  in,  unto,  or  out  of  the  estate  of  George 
Goodman,  then  he  devised  to  the  said  William  40/.  only.  Jane,  the 
testator's  widow,  was  his  administratrix.  She  paid  William  Goodman 
300/.  on  account  of  the  1,000/.,  and  advanced  him  200/.,  which  two  sums 
he  laid  out  in  the  purchase  of  land,  and  then  died,  leaving  two  children, 
George,  who  afterwards  died,  and  the  defendant,  Jane  Fletcher,  both  at 
that  time  infants.  The  defendant  Cockerell  was  the  guardian  of  these 
children,  and  on  their  behalf  entered  into  an  agreement  with  Jane,  the 
administratrix  of  the  testator,  by  which  it  was  arranged  that  the  200/.  ad- 
vanced by  her  to  William  should  go  in  further  part  of  the  1,000/.,  and  she 
should  pay  to  Cockerell  the  remaining  500/.,  which  was  accordingly  paid, 
whereon  he  conveyed  certain  land  to  Jane,  the  administratrix,  and  to  the 
defendant  Newton,  as  a  security  that  the  300/.,  the  200/.,  and  500/.  should 
be  laid  out  and  settled  according  to  the  intent  of  the  testator.   Elizabeth,  the 

•  3  B.  P.  C.  Toinl.  ed.  1. 
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late  wife  of  tlie  plaintiff,  Thomas  Chapman,  was  the  hcir-at-Iaw  of  the 
testator,  and  the  other  plaintiff,  Roger,  was  Thomas  Chapman's  son. 
Jane,  the  administratrix  of  the  testator,  died,  and  there  is  no  statement 
in  the  pleadings  as  to  any  representation  of  the  testator's  estate  having 
been  obtained  after  her  death.  The  plaintiffs  were  the  surviving  husband 
of  the  heiress  of  the  testator,  and  his  son,  and  the  defendants  were  New- 
ton, the  trustee,  and  Cockerell,  (who  had  entered  into  the  arrangement, 
and  who  had  received  the  700^.,  and  who  was  also  administrator  to  Wil* 
liam  Goodman),  and  Jane,  the  only  surviving  child  of  William  Goodman;  and 
the  object  of  the  bill  was,  to  have  it  declared  the  1,0002.,  or  the  land  pur- 
chased with  it,  belonged  to  Elizabeth,  the  heiress  of  the  testator,  as  against 
the  children  of  WiUiam  Goodman.  On  the  part  of  the  defendant  Cock- 
erell, it  was  insisted  the  whole  administration  to  the  testator  had  been 
granted  to  Gabriel  Goodman,  with  Jane :  he  died  in  the  lifetime  of  Jane, 
and  they  had  agreed  the  testator's  debts  and  legacies  should  be  paid,  and 
to  that  end  the'  securities  in  writing  concerning  his  personal  estate  should 
be  deposited  in  the  hands  of  the  defendant  Newton.  He  then  stated  a 
suit,  after  the  death  of  William  Goodman,  to  which  Elizabeth  Chapman, 
the  heiress  of  the  testator,  was  party,  in  which  a  decree  was  made  in 
1680,  to  take  accounts  of  the  testator's  estate.  He  then  stated  the  estate 
so  conveyed  by  Cockerell  to  Jane,  as  administratrix  to  the  testator,  had 
been  settled  on  Jane  and  George,  the  two  children  of  William  Goodman; 
the  other  part  of  the  1,000/.  had  been  invested  on  mortgage;  and  insisted 
that  Jane  Fletcher,  the  only  surviving  child  of  William  Goodman,  was  en- 
titled. The  defendant  Newton,  by  his  answer,  represented  himself  solely 
as  a  trustee  of  the  land  conveyed  by  Cockerell,  and  submitted  to  act  as 
the  Court  should  direct.  By  the  decree  it  was  declared,  that,  the  testator 
having  declared  that  Williapi  Goodman  should  have  an  estate  for  life 
only,  the  1,000/.,  or  land  purchased  therewith,  belonged  to  the  testator's 
heir-at-law,  and  not  to  the  children  of  William  Goodman.  It  directed  the 
payment  of  the  700/.  received  by  Cockerell  from  Jane,  tbe  administratrix 
of  the  testator,  and  an  account,  and  payment  of  the  rents  of  three-fifths  of  the 
land  purchased  by  William  Goodman,  and  a  conveyance  of  the  three-fifths, 
and  the  other  two-fifths  of  the  rents  of  this  land  to  be  paid  to  the  defendant, 
Jane  Fletcher ;  the  plaintifT,  Thomas  Chapman,  to  have  the  whole  of  tbe 
700/.,  and  the  interest  of  three-fifths  of  the  land,  for  his  life,  and  after- 
wards to  his  son,  the  other  plaintifi^.  It  is  quite  clear,  in  this  case,  there 
was  no  contest  between  the  real  and  personal  representative  of  the  testa- 
tor, George  Goodman.  There  was  no  personal  representative  before  the 
Court.  It  was  said  in  the  argument  in  the  case  now  before  me,  that 
Newton  represented  in  fact  the  personal  estate,  because  it  had  been  as- 
signed to  him.     There  is  no  trace  of  this  in  the  pleadings  of  record:  it 
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is  undoubtedly  stated  in  Cockerell's  answer,  that  hy  articles  in  1773,  it 
was  agreed  between  Jane,  the  widow,  and  Gabriel,  the  administrator  of 
the  testator,  the  testator's  debts  and  legacies  should  be  paid,  and  to  that 
end  the  securities  and  writings  concerning  his  personal  estate  should  be 
deposited  in  the  hands  of  the  defendant  Newton.  This  was  only  to  insure 
the  arrangements  between  the  parties,  and  gave  Newton  no  interest  in  the 
property ;  and  he  does  not  claim  any.  From  this  decree  the  child  of  Wil- 
liam Goodman  appealed,  and  C  hapman,  representing  the  heir  of  the  tes- 
tator, was  respondent.  It  is  reported  in  3  B.  P.  C.  1.  But  here,  also, 
it  is  obvious  there  was  no  question  between  the  real  and  personal  represent- 
ative of  the  testator.  Jane,  his  administratrix,  had  paid  the  1,000^.,  and 
no  person  representing  his  personal  estate  was  in  any  way  a  party  to  the 
contest.  It  is  a  case  in  which  the  heir  was  declared  entitled  to  the  money 
directed  to  be  laid  out  in  land,  not  to  any  declared  purpose  which  failed, 
but  for  the  limited  interest,  that  is,  for  the  life  of  William  Goodman;  but 
it  is  not  a  decision  that,  even  in  that  case,  the  heir  was  entitled  against 
the  personal  representative.  No  such  case  was  made  by  the  pleadings,  or 
argued,  or  decided,  and^  there  being  no  party  to  raise  that  question,  this  case 
therefore  decides  nothing  as  to  the  present  matter  in  contest.  Greaves 
V.  CasCf  as  reported  1  Yesey,  jun.,  548,  would  appear  to  be  an  authority 
for  the  heir,  but  in  the  report  of  the  same  case,  2  Cox,  301,  it  is 
stated  the  plaiutifi*  was  both  heir-at-law  and  next  of  kin,  and  therefore 
entitled  in  one  character  or  the  other:  it  was  not  discussed  in  what  cha- 
racter he  took,  and  the  point  decided  was  a  different  one.  Many  cases 
were  cited  against  the  claim  of  the  heir,  but  as  they  were  either  to  esta- 
blish general  principles,  which  I  do  not  consider  in  dispute,  or  with  re- 
ference to  the  point  in  the  case,  to  which  the  opinion  I  have  formed  on 
this  particular  point  makes  it  needless  for  me  to  advert,  I  do  not  thiuk  it 
necessary  to  examine  them  in  detail.  I  may  observe,  no  case  was  cited 
against  the  heir  in  which  the  point  now  contended  for  by  him  was  directly 
raised  and  decided.  It  was  argued,  indeed,  that  /4bbot  v.  Lee*  was 
precisely  this  case ;  but  it  appears  the  decision,  although  against  the  tes- 
tator's heir,  was  not  in  favour  of  his  personal  representative,  but  gave  the 
550/.  and  150/.  to  the  representative  of  Mary,  the  legatee,  considering 
that  her  interest  in  these  sums  was  absolute.  There  are,  however,  some 
of  the  cases  cited  for  the  defendant,  which,  although  not  precisely  the  case 
before  me,  are  most  important,  as  shewing,  that  when  the  whole  object  of 
the  bequest  of  money  to  be  converted  into  land  fails,  the  personal  repre- 
sentative is  entitled,  and  as  shewing  the  question  of  conversion  of  money 
into  land,  and  land  into  money,  has  by  the  highest  authority  been  consi- 
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ilcred  as  regulated  by  the  same  rules.     Such  are  the  cases  of  Robinson^. 
Taylor*  t  Towfdey  v.  Bedwellf,  besides  others,  to  which  I  need  not  refer. 
The  result  of  the  whole  authorities  seems  to  be,  that  before  Ackroyd  ▼. 
Smithson  no  distinction  was  recognised  between  the  doctrine  as  applicshle 
to  a  conversion  of  money  iuto  land,  or  land  into  money — that  as  to  both 
an  opinion  prevailed,  that  when  a  conversion  was  necessary,  and  part  of 
the  object  failed,  the  unappropriated  proceeds  belonged  to  that  representa- 
tive on  whom  the  law  cast  that  description  of  property  in  which  sach 
proceeds  were  found  to  exist.     This,  as  to  land  converted  into  money,  was 
corrected  in  Ackroyd  v.  Smithson;  but  no  case  has  occurred  in  wliich  the 
point  has  been  argued  and  determined  as  to  money  converted  into  land.    I 
say  argued  and  determined,  because,  if  determined  in  LesUc  v.  The  Duke 
of  Devonshire  and  Fletcher  v.  Chapman^  it  certainly  was  not  argued;  but 
there  are  undoubtedly  dicta  of  very  eminent  Judges,  since   that  time, 
which  seem  to  shew  an  impression  on  their  mind,  that  the  principle  of 
Ackroyd  v.  Smithson  was  not  to  be  applied  to  a  conversion  of  money  into 
land.     Those  learned  Judges  had  not  the  benefit,  which  I  have  had,  of 
hearing  the  point  fully  and  most  ably  argued;  and  having,  after  the  fullest 
consideration,  come  to  the  conclusion  that  that  principle  does  apply  to 
the  present  case,  and  as  I  am  not  bound  by  any  of  the  authorities  to 
maintain  a  distinction  which  was  not  originally  supposed  to  exist,  and 
which  cannot  be  maintained  in  reason,  and  which,  therefore,  if  maintained, 
would  be  a  reproach  to  the  law  as  it  stands,  I  feel  myself  fully  justified  in 
preserving  the  uniformity  of  the  rule,  as  applicable  to  the  two  cases,  by 
deciding  against  the  claim  of  the  plaintifi*;  and  I  may  be  allowed  to  ex- 
press some  satisfaction  in  finding  I  am  not  /compelled  by  authority  to  hold 
thht  any  heir  should  take,  as  such,  what  had  no  inheritable  quality,  bat 
was  pore  personal  estate,  at  the  time  of  the  ancestor's  death,  or  that,  as 
devisee,  he  should  take  that  which  was  never  destined  for  him,  but  wss 
in  most  unquestionable  terms  given  to  another.     One  other  point  was 
made  for  the  heir,  to  which  now  I  will  very  shortly  allude.     It  was  said, 
as  the  testator  had  directed  the  estate  should  be  purchased  and  remain  in 
his  name,  his  heir  must  have  been  a  trustee  of  it,  and,  if  it  had  been  so 
purchased  and  so  vested  in  the  heir,  there  would  be  no  equity  on  the  part 
of  the  next  of  kin,  as  against  the  heir,  to  convert  this  land  into  money. 
That  proposition  fails  in  all  its  parts :  there  is  nothing  to  shew  the  heir  \$ 
to  be  a  trustee :  the  heir  might  indeed  have  borne  a  different  name :  if  he 
had  been  a  trustee,  he  would  have  held  it  as  a  trustee,  and  not  as  heir. 
And  the  rule,  that  there  are  no  equities  between  representatives,  would 
have  had  no  application ;  and  if  it  had,  it  would  have  been  fatal  to  the 
claim  of  the  heir,  who  now  seeks,  after  all  the  purposes  of  the  will  are 
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answered,  to  convert  to  his  own  benefit,  against  the  next  of  kin,  what  was 
money  at  the  testator's  death,  and  has  ever  since  so  remained.  The  argu- 
ment of  John  James  Stephens,  the  plaintifi^,  rests  on  the  supposition  that  the 
30,000/.  ought  to  be  considered  as  land  as  between  the  real  and  personal 
representative;  and  as  my. judgment  is  against  the  validity  of  such  claim, 
the  bill  must  be  dismissed,  but  without  costs.  I  have  some  reluctance  in 
refusing  to  give  the  defendants  the  costs  of  suit,  because,  in  general,  I  think 
that  those  who  try  the  experiment  of  a  claim  should  pay  the  expenses  of 
it  if  they  fail,  however  reasonable  the  ground  may  have  been  for  trying  it ; 
but  this  question  is  so  involved  in  difficulty,  from  what  has  taken  place  and 
been  said  in  courts  of  equity  at  different  times,  and  arises  so  much  from 
the  act  of  the  testator,  from  whom  both  claim,  that  I  think  it  fair  each 
party  should  bear  their  own  costs." 


No.  III. 

Sands  v.  Nugee,     Supra^  p.  471. 

July  5th,  1836. 

The  Duke  of  Roxburgh,  by  will  dated  Nov.  5th,  1803,  gave  all  his 
estates,  real  and  personal,  to  John  Wanchope  and  James  Dundas  upon 
trust  to  sell,  &c.,  "  with  full  power  to  each  of  the  trustees  before  named 
or  to  be  named  by  the  testator,  who  should  accept  of  the  trust,  to  name 
and  appoint  any  other  person  he  pleased  to  succeed  himself  in  the  trust 
thereby  created  after  his  own  decease,  and  also  to  the  said  nominees  to 
name  other  persons  to  succeed  to  them  respectively  in  the  said  trust  after 
their  death,  and  that  from  time  to  time,  and  in  all  times  coming,  aye,  and 
until  the  trust  should  be  completely  executed,  and  the  purposes  thereof 
fulfiUed.  And  also  with  power  to  the  said  trustees  named  or  to  be  named 
by  the  testator,  or  to  be  assumed,  as  said  was,  accepting  and  surviving,  or 
their  quorum  aforesaid,  to  assume  and  appoint  any  person  or  persons  they 
pleased  as  joint  trustees  in  the  trust  thereby  granted  in  place  of  any  former 
trustee  or  trustees  named  or  to  be  named  by  the  testator,  and  assumed  as 
aforesaid,  who  should  decline  to  accept,  or  who  should  leave  Britain  or  go 
abroad,  or  who  should  have  deceased  without  naming  a  successor  or  suc- 
cessors to  himself  or  themselves  in  the  trust  thereby  created,  and  which 
trustees  so  to  be  assumed  should  have  as  full  and  ample  power  as  was 
given  to  the  trustees  thereby  appointed.*' 

The  Duke,  a  short  time  before  his  death,  executed  a  deed  of  instruclions 
in  the  nature  of  a  codicil,  in  which  he  gave  certain  directions  as  to  the 
application  of  the  proceeds  of  the  sale,  and  died  in  March,  1804. 

Mr.  Dundas  disclaimed  both  as  trustee  and  executor.     Mr.  Wanchope 
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took  out  probate,  and  acted  as  trustee,  and,  in  1829,  died,  baving,  by  will, 
dated  in  1823,  appointed  Jobn  Spottiswoode,  David  Robertson,  and 
Warren  Hastings  Sands  to  succeed  bim  in  the  trusts  of  the  Duke's  will, 
and  devised  and  bequeathed  to  them  all  the  trust  estates. 

Spottiswoode  and  Robertson  disciairaed,  and  Sands  alone  proved  Wan- 
chop  c's  will,  and  acted  in  the  trusts. 

Sands  put  up  certain  premises  to  auction,  and,  by  the  sixth  condition  of 
sale,  it  was  provided  that  **  every  purchaser  should  accept  and  be  satisfied 
with  a  conveyance  from  the  trustee  then  acting  in  the  execution  of  the 
trusts  of  the  said  will  and  codicil,  by  the  latter  of  which  it  was  declared 
that  purchasers  should  be  effectually  discharged  and  secured  by  the  con- 
veyances, releases,  or  discharges  of  such  trustee." 

Mr.  Nugee  became  the  purchaser,  and  signed  the  agreement,  but  after- 
wards objected  to  the  title,  on  the  ground,  in  the  words  of  the  joint  opinion 
of  two  eminent  conveyancers,  "  that  the  devise  in  the  will  of  Jobn  Wan- 
chope  to  three  trustees  was  not  a  valid  exercise  of  the  power  which  autho- 
rized each  of  the  trustees  to  appoint  any  other  person  he  pleased  to 
succeed  himself  in  the  trusts  thereby  created  after  his  own  decease,  and 
that  the  power,  which  followed,  to  appoint  any  person  or  persons  they 
pleased  as  joint  trustees,  did  not  apply  to  the  case  which  had  happened. 
That  the  purchaser  was  not  bound  by  the  sixth  condition  of  sale  to  accept 
and  be  satisfied  with  a  conveyance  from  the  acting  trustee  under  the  will 
of  John  Wanchope  as  the  trustee  then  acting  in  the  execution  of  the 
trusts  of  the  will  and  codicil ;  for  it  could  not  be  intended  to  exclude  the 
purchaser  from  objecting  that  the  party  whs  not  a  trustee  anthorized  to 
act  in  the  trusts."  Sands  filed  a  bill  for  specific  performance  ;  and,  the 
Master  having  reported  that  a  good  title  could  be  made  **  according  to  the 
contract,"  the  defendant  excepted  to  the  report.  Nugee  was  a  willing 
purchaser ;  and  the  point  arising  upon  the  power  was  suggested  to  the 
Court  without  being  argued.  The  Vice-Chancellor  was  of  opinion  that 
Sands  had  been  duly  appointed  under  the  power,  and  therefore  overruled 
the  exception,  and,  which  he  said  would  strengthen  the  title,  with  costs. 


No.  IV. 

Tim3<m  v.  Ramsbottom.     Supra^  p.  508,  509,  512. 

January  13th,  1837. 

The  Master  of  the  Rolls. — "  This  case  comes  on  upon  two  petitions, 
one  of  which  asks  to  confirm  the  Master's  report,  and  the  other  prays  that 
the  Master's  report  may  not  be  confirmed.     The  case  is,  that  in  the  year 
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1819  Anthony  Bacon,  the  elder,  was  one  of  the  executors  of  the  testator 
Richard  Ramsbottom,  and  is  said  to  have  had  the  sole  management  of  the 
affairs.  Anthony  Bacon,  the  younger,  having  attained  the  age  of  twenty- 
one  years,  was  entitled  to  a  certain  share  of  the  testator's  residuary  estate, 
and,  being  in  want  of  money,  his  father  made  him  some  advances,  and 
agreed  to  make  those  advances  up  to  5,000^.  on  having  an  assignment  of 
his  son's  interest  in  the  testator's  estate ;  and  thereupon,  by  indenture 
dated  6th  of  February,  1819,  and  made  between  Anthony  Bacon  the 
younger  of  the  one  part,  and  Thomas  Bacon,  Robert  Langford,  and 
Thomas  Walford,  of  the  other  part,  Anthony  Bacon  the  younger  as- 
signed his  share  of  and  interest  in  Ramsbottom's  estate  to  Bacon,  Lang- 
ford,  and  Walford,  upon  trust  to  sell  the  same,  and  thereout  to  pay  the 
sum  of  5,000/.,  with  interest  at  five  per  cent,  to  Anthony  Bacon  the 
elder,  and  on  trust  as  to  the  residue,  after  such  payment,  for  Anthony  Bacon 
the  younger.  In  1821  the  advances  of  the  father  were  made  up  to  the  full 
sum  of  5,000/.,  and  thereby  he  completed  the  consideration  for  which  the 
deed  was  executed.  It  does  not  appear  he  ever  communicated  the  trans- 
action to  his  co-executors,  and  on  this  the  question  arises,  whether  the 
knowledge  which  one  of  several  executors  has  of  an  assignment  executed 
by  him,  the  co-executor,  is  notice  of  the  existence  of  the  assignment  to  the 
prejudice  of  a  subsequent  assignee.  Anthony  Bacon  the  elder  died  in 
1827,  and  in  the  following  year  Timson,  who  was  the  surviving  executor, 
filed  a  bill  for  the  administration  of  the  estate  in  this  Court;  a  decree 
was  made  in  18 30y  and  in  1831  the  residue  of  the  testator's  estate  was 
brought  into  Court.  After  this,  Anthony  Bacon  the  younger  executed  a 
deed,  dated  13th  of  March,  1832,  and  made  between  himself  of  the  one 
part,  and  Charles  Corfield  of  the  other  part,  and  thereby  assigned  his 
share  and  interest  in  Ramsbottom's  estate  to  Charles  Corfield,  on  trust  to 
retain  and  pay  1,000/.  which  he  had  lent  to  Bacon,  together  with  the  in- 
terest and  costs,  and  upon  trust,  as  to  the  residue,  to  pay  the  same  to 
Bacon.  Of  this  assignment  notice  was  given  to  the  executor  Tmison  on 
the  9th  of  March,  and  on  the  validity  of  this  notice  two  questions  were 
raised.  It  is  said  this  notice  is  invalid,  because,  first,  it  was  not  accom- 
panied by  any  inquiries  as  to  prior  incumbrances ;  and,  secondly,  the  fund 
being  in  Court,  an  application  ought  to  have  been  made  for  an  order  to 
prevent  the  fund  being  paid  out  without  notice  to  the  assignee.  The 
first  question,  as  to  the  invalidity  of  the  notice,  is  answered  by  the 
case  of  Foster  v.  Blackstone,  which  was  affirmed  in  the  House  of  Lords, 
and  in  which  the  argument  was  used  without  efiect ;  the  second  reason 
might  have  been  of  considerable  weight,  if  the  executor  of  Bacon  the 
elder  had  obtained  an  order  before  Corfield;  but  as  both  parties  after- 
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wards  obtained  an  order  on  the  same  day,  there  is  no  competition  in  tliat 
respect;  and,  neither  party  having  any  advantage  with  respect  to  the  order, 
I  think  the  notice  to  the  executor  mnst  be  considered  good.  If  no  notice 
was  given  by  either  party,  it  would  be  the  duty  of  the  executor,  and  it  is 
the  constant  practice,  to  infcHin  the  Court  of  any  incumbrances  before  an 
order  is  made  for  the  distribution  of  the  fund.  But  the  notice  to  the  ezecn- 
tor  of  Ramsbottom  of  Corfield's  assignment  would  be  of  no  avail,  if  at  the 
time  the  assignment  was  taken  Corfield  had  notice  of  the  prior  assignment 
made  by  Anthony  Bacon  the  younger  to  his  father.  The  next  qnestion 
raised  is,  whether  Corfield  had  such  notice.  In  such  a  case  it  appears  to 
me  the  onus  prohandi  is  on  the  party  who  charges  notice:  there  is  no 
attempt  to  prove  that  notice,  and  it  is  distinctly  denied ;  ^d  the  only  donbt 
on  the  subject  is,  whether  Charles  Corfield  had  constructive  notice  throogh 
the  medium  of  William  Corfield,  his  solicitor  ?  William  Corfield  has  not 
in  terms  denied  that  notice:  his  affidavit  is  to  the  effect,  that  at  the  time 
of  the  indenture  Anthony  Bacon  told  him  there  was  no  incumbrance  on 
the  property,  and  he  was  to  share  with  his  brothers  and  sisters  in  the 
division  to  be  made  of  Ramsbottom's  estate.  This  does  not  meet  the 
charge  of  notice  in  distinct  terms,  but  it  is  inconsistent  with  the  supposition 
that  at  the  same  time  Anthony  Bacon,  from  whom  alone  the  knowledge 
of  the  prior  assignment  was  to  come,  informed  Corfield  that  his  share  of 
Ramsbottom's  estate  was  subject  to  a  prior  incumbrance  so  large  as  that 
which  really  existed :  and  it  is  entirely  consistent  with  the  inference  to  be 
drawn  from  the  deed  itself,  by  which  Anthony  Bacon  covenanted  and 
declared  that  he  was  rightfully  entitled  to  his  share  of  the  estate,  and  had 
not  charged  or  incumbered  the  estate,  or  any  part  thereof,  in  any  manner 
whereby  Charles  Corfield  might  be  hindered  from  recovering  the  sum, 
which  he  had  a  full  right  to  assign.  To  meet  the  inferences  dedncible 
from  the  deed,  and  from  the  affidavit  of  William  Corfield,  the  executors  of 
Anthony  Bacon  the  father  have  tendered  the  affidavit  of  Anthony  Bacon 
the  son,  in  which  he  states  William  Corfield  was  his  solicitor,  and  was 
employed  by  him  to  borrow  the  sum  of  1,000/.,  the  repayment  of  which  he 
told  William  Corfield  he  was  willing  to  secure  by  assigning  to  the  lender 
his  share  of  Ramsbottom's  estate,  subject  to  the  previous  assignment  of  the 
6th  February,  1819,  which  was  to  secure  5,0002.  actually  advanced  by  his 
father  to  him,  or  for  his  use.  The  affidavit  contains  other  statements  to 
the  effect,  that  the  deponent  believed  Charles  Corfield  had  notice  of  the 
prior  assignment,  and  that  part  of  the  money  was  applied  in  satisfying 
William  Corfield's  costs  and  other  claims,  and  that  in  18279  which  was 
five  years  before  the  date  of  the  transaction,  William  Corfield  was  aware 
of  the  prior  assignment,  when  he  stated  it  was  of  no  validity;  but  as  the 
stateipent  would  not,  even  if  the  reception  of  the  affidavit  was  free  from 
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objection,  afford  evidence  to  fix  Charles  Corfield  with  notice  at  the  time  of 
the  aaugnment,  I  shall  not  notice  them  further.  The  statement  that,  in  the 
transaction  itself.  Bacon  told  William  Corfield,  the  solicitor  of  the  vendor, 
that  the  assignment  intended  as  a  security  was  to  be  subject  to  a  prior 
charge,  is  undoubtedly  material,  and  makes  it  necessary  to  consider 
whether  the  affidavit  ought  to  be  received,  and  if  received,  what  weight  is 
due  to  it  under  the  circumstances  of  this  case.  The  reception  is  objected  to 
on  two  grounds :  first,  because  it  is  produced  to  contradict  the  declaration 
of  the  same  person,  contained  in  his  own  deed;  and,  secondly,  because  it  is 
produced  to  support  the  claim  of  Anthony  Bacon  the  elder,  in  whose 
estate  the  deponent  is  interested.  I  am  of  opinion  the  first  ground  of 
objection  cannot  be  supported,  however  the  weight  of  the  testimony  may 
be  affected:  the  man  may  be  examined  as  a  witness  to  contradict  declara- 
tions of  his  own  in  a  deed  which  he  has  executed ;  and  as  to  the  second 
objection,  it  appears  the  deponent  has,  by  an  assignment  made  to  his 
brother  Charles,  ceased  to  have  any  interest  in  his  father's  estate.  Sup* 
posing  this  to  be  correct,  I  am  obliged  to  compare  this  affidavit  with  the 
affidavit  of  William  Corfield,  and  with  the  deed,  and  with  the  covenants 
contained  in  the  deed,  and  the  result  of  my  consideration  of  this  evidence 
is,  that  Charles  Corfield  is  not  fixed  with  constructive  notice  of  the  prior 
assignment.  What  remains,  therefore,  is  to  consider,  whether  there  was 
sufficient  notice  of  the  assignment  of  the  6th  of  February,  1819 ;  and  I 
regret  to  say,  none  of  the  authorities  referred  to  appear  to  me  to  afford  a 
satisfactory  principle.  In  Dearlt  v.  Hall  the  funds  were  invested  in  the 
names  of  trustees,  and  notice  was  given  to  all.  In  Loveridge  v.  Cooper 
the  funds  were  invested  in  the  names  of  trustees,  and  notice  was  given  to 
the  only  survivor.  In  Foster  v.  Blacksione  the  incumbrance  was  charged 
on  the  life  estate  in  the  real  estate  vested  in  trustees,  and  notice  to  their 
solicitor  was  held  good  notice  to  them.  In  Smith  v.  Smith  the  incum- 
brance was  on  a  life  interest  in  funds  and  real  estates  vested  in  trustees, 
and  notice  to  one  trustee  was  held  sufficient;  and  that  case  certainly 
approaches  the  nearest  to  the  present  in  principle.  In  that  case,  however, 
there  might  be  circumstances  to  induce  the  Court  to  assume,  that  the 
trustee,  who  had  notice,  communicated  his  knowledge  to  his  co-trustees. 
But  none  of  the  cases  cited  at  the  bar  appear  to  roe  to  be  like  the  present, 
of  a  father  and  son  having  a  transaction  of  this  sort  between  themselves, 
the  father  being  one  of  several  executors — no  allegation  even  that  the  other 
executors  were  informed  before  the  notice  was  received  from  Corfield — ^no 
ground  to  presume  that  the  transaction  was  communicated  to  the  other 
executors,  each  of  whom  had  separate  authority  to  receive  and  pay  on 
account  of  the  estate,  and  who,  if  they  had  no  notice  of  the  assignment, 
might  have  made  payment  to  the  assignee,  without  incurring  any  liability 
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whatever  on  that  account.  I  think,  therefore,  after,  I  admit,  a  good  deal  of 
hesitation,  that  the  knowledge  of  one  of  several  executors  who  was  in- 
terested, and  who  does  not  appear  to  have  communicated  that  knowledge 
to  his  co-executors,  is  not  suiHcient  to  create  a  trust,  in  which  the  assignee 
has  done  nothing  but  accepted  the  assignment ;  and  it  appears  to  me  the 
Master's  report  must  be  confirmed,  and  the  cross-petitiOn  dismissed.*' 


No.  V. 
Allen  V.  Sayer.     Supra,  p.  605. 

**  The  substance  of  the  plain tifi^s  bill  appeared  to  be,  that  Thomas 
Brooke,  Gent.,  deceased,  was  in  his  lifetime  seised  in  fee  of  a  certain 
messuage  or  tenement  called  Drewes,  and  of  several  lands  and  tenements 
thereunto  belonging,  lying  in  the  parish  of  Wanting  ;  and  was  also  seised 
of  a  certain  parcel  of  land  and  meadow  in  Sutton  Courtney,  in  the  county 
of  Berks,  of  the  yearly  value  of  10/.  per  annum:  and,  having  no  issue 
of  his  body  (the  plaintiff  being  his  near  kinsman),  did  make  his  last  will 
and  testament  in  writing,  and  after  his  mother's  and  wife's  decease  did 
thereby  bequeath  all  his  real  estate  whatsoever,  in  the  county  of  Berks  or 
elsewhere  (his  debts  being  first  paid,)  unto  the  plaintiff,  his  heirs  and 
assigns  for  ever,  lawfully  to  be  begotten ;  and,  for  want  of  such  issue,  to 
the  use  of  Joseph  Brooke,  his  heirs,  &c. ;  and  did  give  unto  his  mother  the 
sum  of  30/.  per  annum,  for  her  life,  to  be  paid  her  out  of  his  lands  called 
Blackcrofts,  and  did  (inter  alia)  give  unto  .Tohn  Collins,  and  his  uncle 
Robert  Brooke,  all  his  said  real  estate,  together  with  his  two  horses,  a 
colt,  and  com  in  the  barn,  on  trust  that  they  should  (if  occasion  should  be) 
not  only  sell  the  said  hay  and  horses  towards  the  payment  of  his  debts,  but 
should  also  sell  his  shop  of  wares  for  and  towards  the  same,  together  with 
his  lands  at  Sutton  and  Highgarden  aforesaid,  in  case  his  personal  estate 
was  not  sufficient  to  pay  his  debts ;  and  made  his  wife  and  mother  exe- 
cutrixes of  his  said  will.  That  shortly  after  making  the  said  will  the 
said  T.  Brooke  died  much  indebted,  more  than  his  personal  estate  would 
amount  to  pay,  by  means  whereof  his  wife  did,  as  the  executrix,  refuse  to 
act  or  intermeddle  with  the  real  {qu,  personal)  estate ;  and  thereupon  Anne 
Brooke,  grandmother  of  the  plaintiff,  took  upon  her  the  burthen  of  the  said 
will,  and  thereby  became  entitled  and  entered  into  the  personal  estate  of  the 
said  testator,  and  out  of  her  own  estate,  and  otherwise,  paid  all  the  debts 
of  the  said  testator;  and  about  June,  1688,  the  said  Anne  died.  That 
the  said  plaintiff,  on  the  death  of  his  grandmother,  entered  on  the  lands 
called  Blackcrofts,  and,  as  he  is  advised,  ought  to  have  held  the  said  mes- 
suage called  Drewes,  and  all  other  the  real  estate  of  the  said  T.  Brooke, 
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and  to  have  received  the  rents  thereof  accrued  after  the  death  of  the  said 
Anne  the  elder,  his  debts  being  paid  out  of  his  personal  estate,  and 
profits  of  his  personal  estate,  and  otherwise.     That  Peter  Sayer,  about 

June,  1688,  did  enter  into  the  house  of  one Gainon,  where,  after 

the  death  of  the  said  Anne  Brooke,  the  deeds,  writings,  &c.,  of  the  estate 
of  the  said  T.  Brooke  lay  locked  up  in  ah  iron  chest,  and  did  carry 
away  the  said  chest,  and  possessed  himself  of  all  deeds,  writings,  &c., 
that  were  therein.  And  the  said  Peter  Sayer,  on  the  death  of  the  said 
T.  Brooke,  did  enter  into  the  lands  called  Sutton  lands,  and  prevailed 
with  the  defendant,  Curtis,  the  tenant  thereof,  to  pay  his  rent  to  him,  on 
giving  him  a  bond  to  save  him  harmless;  and  the  said  Anne  the  elder, 
being  aged,  did  not  in  her  lifetime  make  any  effectual  prosecution  for 
recovery  thereof;  but  the  plaintiff  is  well  entitled  thereto  by  the  will  of 
the  said  Anne  (gti.  T.  Brooke),  and  ought  to  have  an  account  of  the 
profits  thereof  since  her  death.  That  the  said  P.  Sayer,  observing  that 
Collins  and  Brooke,  in  whom  the  estate  in  law  of  the  said  Sutton  lands 
was  vested,  would  not  act,  and  the  said  plaintiff  being  then  an  infant  of 
ten  years  of  age,  and  his  grandmother  aged,  and  not  willing  to  be 
engaged  in  a  suit  for  the  recovery  thereof,  the  said  Peter,  having 
gotten  into  possession  as  aforesaid,  did,  together  with  Elizabeth  his 
wife,  levy  a  fine  sur  conuzance^  &c.,  and  did  by  some  deed  declare 
the  use  of  such  fine  to  be  to  him  and  his  heirs ;  and  afterwards  proclama- 
tions were  had  according  to  the  statute,  and  after  five  years  passed,  and  no 
claim  made  within  that  time  by  the  said  trustees,  whereby,  at  law,  the 
plaintiff  cannot  have  his  remedy,  the  defendant  threatening  to  set  up  the 
fine  and  nonclaim.  That  the  said  plaintiff  ought  to  be  relieved  against 
such  fine  and  nonclaim,  the  same  being  a  breach  of  trust  in  the  trustees  in 
not  making  entry  before  permitting  five  years  to  pass  after  such  fine.  That 
in  case  the  plaintiff  cannot  have  satisfaction  out  of  the  estate  of  the  said  P. 
Sayer,  yet,  that  the  defendant,  Curtis,  the  tenant  of  the  said  Sutton  lands, 
ought  to  be  accountable  for  the  profits  by  him  received  since  the  death  of 
the  said  testator,  T.  Brooke,  for  that  he  was  acquainted  with  the  plaintiff's 
grandmother's  title,  and  for  that  purpose  took  security  from  the  said  P. 
Sayer  to  pay  his  rent  to  him.  Therefore,  that  the  witnesses  to  the  will 
of  the  said  T.  Brooke  may  be  examined  in  perpetuam  ret  memoriam^  and 
to  discover  the  deeds  of  the  lands  given  by  the  will,  and  what  other  the 
said  P.  Sayer  took  out  of  the  iron  chest ;  and  that  the  same,  and  all  other 
deeds,  may  be  delivered  to  the  plaintiff;  and  that  the  said  defendants  may 
account  for  the  profits  of  the  said  Sutton  lands  received  since  the  death  of 
the  said  T.  Brooke ;  and  that  the  fine  and  nonclaim  may  be  set  aside ;  and 
that  the  defendants  may  discover  the  personal  estate  of  the  said  Peter 
Sayer  (1),  and  what  settlement  the  said  Peter  Sayer  made  of  his  real 

(!)  He  had  died  before  the  bill  wai  filed. 
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estate  towards  the  payment  of  his  debts,  and  to  be  relieved,  is  the 
scope  of  the  bill.  Whereunto  the  counsel  for  the  defendants  (the  infant 
children  of  Peter  Sayer  and  the  trustees  for  the  children,  and  Curtis, 
the  tenant)  insisted  that  Margaret  Brooke,  the  infant's  great-great-grand- 
mother, was,  about  thirty  years  since,  seised  in  fee  of  the  said  Sntton 
lands,  whereby  the  same  {inter  olid)  after  the  death  of  the  said  Margery, 
descended  unto  Richard  Brooke,  great-grandfather  of  the  defendants,  the 
infants;  and  the  said  Richard  Brooke  being  seised  in  fee  of  the  said 
premises,  and  having  several  children,  viz.,  Richard,  his  eldest  son,  who 
died  without  issue,  Thomas,  the  second  son,  under  whom  the  plaintiff  claims, 
and  Margaret  and  Ann,  his  two  daughters,  the  said  Richard,  on  a  treaty 
of  marriage  with  Margaret,  his  eldest  daughter,  to  one  John  Keepe,  did 
agree  to  settle  the  lands  in  question  {inter  alia)  upon  the  said  Margaret, 
and  the  issue  of  her  body ;  and  accordingly  articles  of  agreement  were 
executed  between  William  and  John  Keepe  on  their  part,  and  the  said 
Richard  Brooke  on  his  part,  whereby  the  said  Richard  did  covenant  to 
settle  the  reversion  and  inheritance  of  all  the  lands  on  the  death  of  Jen- 
nings, the  tenant  thereof  by  curtesy,  which  descended  to  him  from  the 
said  Margery,  upon  the  said  Margaret  for  her  life,  remainder  to  the  heirs 
of  her  body,  or  the  issue  of  that  marriage  ;  and  in  pursuance  of  the  said 
articles  the  said  Richard  did,  by  his  indenture,  settle  the  said  premises  on 
the  said  Margaret  and  her  issue  accordingly.  That  the  said  marriage 
soon  after  took  effect,  and  the  sud  Margaret  had  issue  Elizabeth  Keepe, 
the  only  daughter  and  heir,  who  about  1676  married  the  said  Peter 
Sayer.  That  about  the  year  1665  the  said  John  Keepe  died,  and  after* 
wards  the  said  Margaret  his  wife  died,  whereby  the  premises  descended 
unto  the  said  Elizabeth,  and  the  said  P.  Sayer,  being  so  entitled  in  right 
of  his  said  wife,  did,  after  the  death  of  the  said  Jennings,  which  happened 
about  eighteen  years  since,  enter  into  the  said  Sutton  lands,  with  other 
the  said  Margaret's  estates,  and,  the  said  Peter  being  in  possession,  they 
did,  in  1678,  let  the  Sntton  lands  to  the  defendant  Curtis,  for  five  years, 
at  4/*  per  annum,  and  gave  him  a  bond  of  200^.  for  his  quiet  enjoyment 
thereof.  That  the  said  Peter  Sayer  and  his  wife  did,  in  Easter  Term, 
1678,  levy  a  fine  as  in  the  bill,  and  that  they  held  the  same  for  five  years, 
without  any  claim  made  by  the  plaintiff,  and  that  the  said  plaintiff,  seeundo 
Gtd.et  Maria^  brought  an  ejectment  against  the  said  Peter  Sayer,  and  the 
defendant  Curtis,  for  the  recovery  of  the  premises,  and  brought  the  same 
to  trial  at  the  Berkshire  assizes,  and  set  up  a  title  under  the  will  of  the  said 
Thomas  Brooke,  and,  after  a  full  hearing,  a  verdict  passed  in  affirmatioD 
of  the  said  Peter's  title;  and  the  said  Peter,  being  minded  to  provide  for  the 
defendants  Elizabeth,  and  Peter,  and  John,  did,  by  deeds  of  lease  and  re- 
lease, convey  the  said  Sutton  lands  unto  the  said  defendants  Elizabeth,  the 
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grandmother,  Moses  Slade,  William  Button,  and  Antony  Leaver,  their  heirs 
and  assigns,  in  trust  for  himself  for  life,  and  after  his  decease  to  sell  the 
same,  and  the  money  thereby  raised  to  be  equally  divided  amongst  his  said 
younger  children ;  and  by  virtue  of  the  said  deeds  the  said  defendants,  the 
trustees,  do  stand  seised  of  the  said  premises  in  trust  for  the  defendants, 
the  three  younger  children  of  the  said  Peter,  who  died  about  2d  February, 
1691.     And  the  said  defendants  insist  on  the  said  marriage  articles,  fine 
and  nonclaim,  verdict,  and  continued  possession,  in  bar  of  the  plaintiff's 
title  to  the  said  lands.     And  the  counsel  for  the  defendant,  Richard 
Brooke,  insisted,  that  he  by  his  answer  saith,  he  is  the  surviving  trustee 
named  in  the  said  T.  Brooke's  will,  and  that  he  never  acted  therein,  and 
disclaims  all  interest  of,  in,  or  into  the  said  lands  in  question,  and  is  ready 
and  willing  to  convey  and  assign  his  interest  therein,  as  the  Court  shall 
direct,  being  indemnified  by  the  decree  of  the  Court  for  so  doing.  Where- 
upon, and  upon  long  debate  of  the  matter,  and  reading  the  will  of  T. 
Brooke,  the  articles  between  John  and   William  Keepe,  and  Richard 
Brooke,  dated  the  19th  December,  1656,  and  the  proofs  taken  in  the 
cause,  and  hearing  what  was  insisted  on  by  counsel  on  all  sides,  this 
Court  declared,  that  the  said  fine  and  nonclaim  ought  not  to  incur  against 
the  plaintiff,  who  was  then  an  infant,  and  doth  therefore  think  fit,  and  so 
order  and  decree,  that  a  perpetual  injunction  be  awarded  to  stay  the  de- 
fendants, the  trustees  of  the  said  Peter  Sayer,  and  all  claiming  under 
him,  from  proceeding  at  law  for  the  said  Sutton  lands ;  and  that  the  de- 
fendant, Robert  Brooke,  the  surviving  trustee  named  in   the  said  T. 
Brooke's  will,  and  the  trustees  of  the  said  Peter  Sayer  deceased,  do 
convey  the  said  Sutton  lands  unto  the  plaintiff  and  his  heirs,  or  unto 
whom  he  or  they  shall  appoint,  and  for  so  doing  they  are  hereby  indem- 
nified; and  that  the  said  defendants  do  come  to  an  account  before  Roger 
Meredith,  Esq.,  for  the  profits  of  the  said  premises  received  by  them,  or 
the  said  Peter  Sayer  deceased,  in  taking  of  which  account  the  said  Master 
is  to  make  unto  the  said  defendants  all  just  allowances ;  and  what  upon  the 
said  account  shall  appear  to  be  due  to  the  plaintiff  for  the  rents  and  profits 
of  the  said  premises  received  as  aforesaid,  the  ^d  defendants  are  hereby 
ordered  and  decreed  to  pay  the  same  unto  the  plaintiff,  or  unto  whom  he 
shall  appoint;  but  the  defendants  Jonathan  Sayer,  Leaver,  and  Button, 
are  to  be  charged  no  further  in  reference  to  the  profits  received  by  the 
said  Peter  Sayer  deceased  than  they  have  assets  of  the  said  Peter.    And 
it  is  further  ordered  and  decreed,  that  the  defendants  do  deliver  to  the 
plaintiff  the  deeds  and  writings  of  all  the  lands  that  belonged  to  the  said 
T.  Brooke,  not  comprised  in  the  said  articles."     Reg.  Lib.  1699,  A, 
f.  502. 
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No.  VI. 
Abbot  V.  Lee,     Supra,  p.  663. 

'*  The  substance  of  the  plaintiff's  bill  appeared  to  be,  that  George  Catb- 
bert,  the  testator,  having  issue  two  sons,  William  and  Edward,  and  two 
daughters,  Jane  and  Mary,  did,  about  May,  1681,  make  his  will,  and 
therein,  amongst  other  things,  did  devise  to  his  daughter  Jane  550^.,  and 
to  his  daughter  Mary  the  like  sum  of  550/.,  and  directed  that  those  sums 
should  be  laid  out  by  his  executors  in  a  purchase  of  lands,  at  the  discretion 
of  his  executors,  within  one  year  after  his  decease,  for  the  use  of  his  said 
daughters  and  the  heirs  of  their  bodies  lawfully  to  be  begotten ;  and  in 
case  either  of  his  daughters  should  die  before  marriage,  that  then  150Z.  of 
her  money,  or  in  case  the  money  be  laid  out  in  lands,  then  lands  of  the 
value  of  150/.,  out  of  her  share  of  the  lands  so  purchased,  shonld  go  to 
the  surviving  sister,  and  the  other  400/.  to  his  sons,  equally  to  be  divided 
between  them  and  their  heirs ;  and  the  said  George  Cuthbert,  by  his  said 
will,  did  also  devise  unto  his  said  sons  all  the  lands  in  his  said  will  par- 
ticularly mentioned;  and  in  case  his  sons  died  without  issue,  then  he 
devised  those  lands  to  his  daughters  and  the  survivor  of  them  and  their 
heirs ;  and  he  gave  the  use  of  his  household  goods  to  his  wife,  and  after 
her  decease  the  same  were  to  be  divided  amongst  his  children  at  the  dis^ 
cretion  of  his  executors ;  and  of  his  will  he  made  Jane  his  wife  (now  the 
wife  of  William  Leach),  and  the  defendant  Lee,  executrix  and  executor,  ia 
trust  for  his  said  sons  and  daughters.  That  after  his  decease,  the  ex- 
ecutors executed  the  will,  and  possessed  themselves  of  the  real  and  per- 
sonal estate,  but  did  not  lay  out  any  part  of  the  money  in  a  purchase  of 
lands.  That  both  the  sous,  and  Jane,  one  of  the  daughters,  died  in  their 
minority  unmarried,  and  the  plaintiff  married  Mary,  the  surviving  daughter, 
who  also  died  without  issue;  and  the  plaintiff  took  out  letters  of  adminis- 
tration to  her,  and  thereby  became  entitled  to  her  legacy  of  550/.,  and  to 
1 50/.  of  Jane's  legacy.  That  the  defendant  Cuthbert  pretends  that  he  is 
entitled  to  all  the  estate,  both  real  and  personal,  of  the  said  George  Cuth- 
bert, as  his  next  heir  at  law,  by  the  words  of  the  said  will,  and  that  the 
defendant  Lee  ought  to  account  to  him,  and  not  to  the  plaintiff.  Where- 
fore, to  have  a  discovery  and  an  account  of  the  testator  Cuthbert's  estate, 
and  that  the  defendants,  the  executors,  may  account  for  and  pay  to  the 
plaintiff  the  several  legacies  devised  to  the  said  Mary  by  the  will  of  the 
said  G.  Cuthbert,  and  the  plaintiff  be  relieved,  is  the  scope  of  the  bill. 
Whereto  the  counsel  for  the  defendant  WiUiam  Cuthbert  insisted  that  the 
defendant  William  Cuthbert  by  liis  answer  confessed  the  will,  and  that 
the  testator's  sons  and  daughter  Jane  died  unmarried,  and  that  Mary,  the 
plaintiff's  wife,  died  without  issue,  and  he  believed  the  plaintiff  was  her 
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administratoT,  but  not  entitled  to  her  legacy,  for  that  he  the  said  de- 
fendant was  entitled  to  her  legacy,  for  that  he  the  said  defendant  is 
entitled  to  the  1, 100/.  given  to  Jane  and  Mary,  he  being  heir  at  law  to 
the  testator  and  to  his  children;  and  that  if  the  1,1  OOi.  had  been  laid  out 
in  lands,  as  it  ought  to  have  been,  then  the  same  would  have  descended 
to  him,  and  that  therefore  he  claims  the  same,  but  submits  to  the  judg- 
ment of  the  Court  whether  the  plaintiff  be  entitled  to  any  part  thereof. 
Whereupon,  and  upon  long  debate  of  the  matter,  and  hearing  of  what  was 
insisted  by  counsel  on  either  side,  and  upon  producing  of  an  order  made 
in  the  said  cause,  whereby  it  was  ordered  that  the  plaintiff  might  proceed 
to  hear  the  cause  against  the  defendant  Lee  only,  without  prejudice  in 
regard  the  defendant  Leach  and  his  wife,  though  duly  served  with  pro- 
cess to  appear,  yet  had  not  appeared,  but  sat  in  contempt  to  a  serje&nt  at 
arms,  and  were  insolvent  and  could  not  be  found,  the  Court  declared, 
that  the  550/.  legacy  devised  to  Mary,  and  1 50/.  of  Jane's  legacy,  did 
belong  unto  the  plaintiff  as  administrator  to  his  wife,  and  that  the  de- 
fendant Cuthbert  had  not  any  right  or  title  to  the  same  as  heir  at  law  to 
George  Cuthbert  or  his  children,  or  otherwise ;  and  doth  therefore  think 
fit  and  so  order  and  decree,  that  the  defendant  Lee  do  account,  &c.  (the 
usual  order),  and  out  of  the  money  which  shall  appear  to  be  in  the  said 
defendant's  hands,  upon  such  account,  the  said  defendant  is  hereby  ordered 
and  decreed  to  pay  unto  the  said  plaintiff  the  aforesaid  sums  of  550/.  and 
150/.,  or  so  much  thereof  as  the  same  shall  amount  unto."  Reg.  Lib. 
1689,  A.  f.  177. 
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ABATEMENT 
of  a  trust,  519. 

ABATOR 

not  bound  by  a  use,  3. 

ACCEPTANCE, 
of  tbe  trust,  228. 
advantage  of,  by  deed,  228. 
what  acts  will  constitute  acceptance,  229. 
whether  proving  a  will,  229. 
trustee  cannot  accept  in  part,  230. 

voluntary  interference  with  assets  will  be  taken  as  acceptance,  230. 
unless  conduct  can  be  clearly  explained^  231. 
trustee  deemed  to  accept  if  he  act  ambiguously,  232. 
cannot  renounce  after  acceptance,  260. 

ACCIDENT 

no  excuse,  if  it  occur  during  misfeasance,  634. 

ACCOMPTANT 

may  be  employed  by  trustees,  448. 

ACCORD 

no  bar  without  satisfaction,  620. 

ACCOUNT, 

of  mesne  rents  and  profits,  as  between  cestui  que  trust  and  construc- 
tive trustee,  627* 
the  general  doctrine  stated,  629,  note  (I.), 
against  trustees  for  charities  {see  Charities,  Y.),  649. 

ACQUIESCENCE 

in  breach  of  trust  {see  Cesttji  que  Thust,  XIV.),  641. 
ACTION, 

must  be  brought  in  name  of  the  trustee,  247,  256,  482. 
of  trespass  upon  lands  of  lunatic  may  be  brought  with  lunatic's  per< 
sonal  estate,  688. 

A  A  A  2 


724  INDEX. 

ADMINISTRATORS 

on  same  footing  in  respect  of  receipts  as  ezecntors,  287.    (^See  Exe- 
cutors). 

ADMISSION  OF  A  TRUST, 

by  defendant,  makes  him  a  trustee,  37* 

ADMISSION  TO  COPYHOLDS, 

fine  for,  to  be  paid  by  the  trustee,  251. 

at  what  rate  where  there  are  co-trustees,  252. 

trustee  may  charge  the  expense  upon  the  trust,  252. 

ADVANCEMENT. 

part  of  capital  of  infant's  legacy  may  be  sunk  for  his  advancement, 

415. 
if  no  limitation  over,  416. 
and  where  limitation  over,  if  it  be  by  way  of  survivorship  among  the 

children  themselves,  416. 

ADVANTAGE, 

trustee  shall  derive  none  from  the  trust,  288. 
AGENTS, 

purchasing  lands  for  another  cannot  be  proved  to  be  such  by  parol, 

222. 
may  be  employed  by  trustees  for  sale,  370. 
trustees  for  sale  cannot  buy  as  agents  for  others,  878. 
cannot  employ  agents  to  buy  for  themselves,  378. 
trustees  may  employ  agents  where  such  the  usage  of  business, 

264,  321,  448. 
may  appoint  collector  of  rents,  448. 
or  bailiff;  448. 
or  accomptant,  448. 
or  collector  of  debts,  449. 
need  not  take  security,  322,  450. 
agents  of  trustees  have  no  lien  for  their  charges  upon  the  trust 

estate,  108,  454. 
though  the  trust  be  to  pay  all  expenses  in  the  first  instance,  455. 
accountable  to  trustees  only,  not  to  cestuis  que  trust,  455. 
unless  by  accepting  delegation  of  the  trust  they  have  become  trustees 

themselves,  455. 
ALIEN, 

may  be  trustee  of  chattels  personal,  not  of  lands,  100. 
cannot  sue  or  be  sued  touching  lands,  100,  106. 
may  be  cestui  que  trust  of  real  estate,  106. 
but  cannot  compel  execution  of  the  trust,  106. 
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AL  lEN — (continued), 

the  trust  forfeitable  to  the  King,  106,  554. 

legal  estate  not  vested  in  the  King  by  forfeitiure,  106,  555. 

ALIENATION, 

cannot  be  fettered  in  trusts,  138. 

may  in  settlement  to  separate  use  of  feme  covert,  148. 

if  feme  was  sole  at  the  time  of  the  gift,  she  can  dispose  of  the  fund 

before  marriage,  though  given  to  her  separate  use,  151. 
and  her  husband  may  dispose  of  it,  as  of  an  ordinary  chose  en  action, 

after  marriage,  152 — 165. 
charity  estates  cannot  be  aliened,  403. 
unless  under  special  circumstances,  404. 
redress  for  improper  alienation,  654. 

ALLOWANCE, 

for  trouble,  {see  Trouble),  438. 
for  expenses,  (see  Expenses),  450. 
for  costs,  (see  Costs),  455. 

ANNUITY, 

trust  money  ought  not  to  be  lent  upon,  307. 

ANNUITIES, 

3  per  cent.  Bank,  proper  investment  of  trust  money,  311« 

ANSWER 

in  Chancery  may  serve  as  declaration  of  trust,  30,  37. 

ANTICIPATION, 

of  income  may  be  restrained  in  settlement  to  separate  use  of  feme 
covert,  148. 

if  the  feme  was  sole  at  the  time  of  the  gift,  she  may  herself  antici- 
pate before  marriage,  151. 

and  her  husband  may  dispose  of  the  fund,  as  of  an  ordinary  chose  en 
action,  after  marriage,  152 — 165. 

APPOINTMENT, 

of  new  trustees,  power  of,  may  be  introduced  in  a  settlement  where 

"  usual  powers"  directed  to  be  inserted,  73. 
of  appointment  of  new  trustees  generally  (see  Cestui  que  Trust, 

VIII.),  465,  597. 

APPROPRIATION 

of  legacy  by  executor  permitted  without  suit,  413. 

ARTICLES, 

construction  of  executory  trusts  in,  53. 

how  far  notice  of  articles  binding  upon  purchaser,  209. 
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ASSETS, 

use  not  liable  as,  4. 

assets  in  hands  of  executrix  do  not  survive  to  the  husband,  1M4. 

cannot  be  taken  in  execution,  244. 

not  forfeitable  for  treason,  &c.,  244. 

do  not  vest  in  executor's  administrator,  244. 

whether  real  assets  available  to  pay  judgment  debts,  544. 

trusts  of  chattels  are  assets,  558. 

whether  trusts  of  freeholds  were  assets  before  the  Statute  of  Frauds, 

12,  561. 
construction  of  that  statute,  561. 
it  extended  to  simple  trusts  only,  561. 
equities  of  redemption  are  assets,  562, 
trusts  now  made  assets  by  late  statute,  563. 
trusts  of  chattels  are  equitable  assets,  563,  566. 
whether  trusts  of  freeholds  are  legal  or  equitable  assets,  566. 
construction  of  late  Act  for  more  effectual  payment  of  debts,  570* 
money  to  be  laid  out  on  land  not  personal  assets,  662. 

ASSIGN, 

originally  not  bound  by  a  use,  3. 

bound,  whether  in  the  per  or  post,  by  a  trust,  210. 

ASSIGNEE 

of  equitable  interest,  see  Purchaser. 

ASSIGNEES  OF  BANKRUPTS, 

will  be  charged  with  interest  for  balances  improperly  retained  in  their 

hands,  325. 
may  not  buy  in,  371. 
may  not  purchase  bankrupt's  estate,  382. 

ASSIGNMENT, 

not  permitted  of  a  use,  4. 

effect  of  assignment  of  the  legal  estate  upon  powers  of  trustees  {see 
Powers),  429. 

of  equitable  interest,  with  what  formalities  must  be  made,  498. 

by  feme  covert,  499* 

by  tenant  in  tail,  499. 

what  notice  should  be  given  to  the  trustees,  504. 

what  course  should  be  taken  where  the  fund  is  in  court,  511. 
*'  AT  HOME," 

money  to  be  laid  out  on  land,  in  what  eases  so  considered,  667. 
ATTAINDER 

of  cestui  que  trust,  292. 
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ATTESTED  COPIES 

must  be  given  by  assigneee  of  bankrupts,  373. 

ATTORNEY, 

in  a  salt,  infant  cannot  be,  91. 

to  deliver  seisin,  maybe,  91. 

infant's  power  of  attorney  void,  97. 

appointment  of  attorney  distinguished  from  delegations  of  office,  265. 

an  attorney  cannot  be  a  gainer  by  abusing  the  confidence  of  his 

client,  290. 
case  of  forged  power  of  attorney,  818. 
attorney  when  trustee  has  no  allowance  for  time  or  trouble ;   only 

for  expenses  out  of  pocket,  442. 

AUCTION, 

trustees  may  sell  by,  370. 

AUCTION  DUTY, 

trustee  for  sale  under  Act  of  parliament  chargeable  with,  372. 

"  AUTHORIZING  AND  EMPOWERING" 

may  raise  a  trust,  77. 

AVERMENT, 

permitted  of  a  trust  at  common  law,  26. 

not  in  contradiction  to  a  trust  eiLpressed  or  implied  upon  a  written 

instrument,  26, 27. 
nor  where  a  deed  is  necessary  to  pass  the  legal  estate,  semble,  27. 
not  allowed  of  a  trust  upon  a  will,  31. 
was  allowed  before  the  Statute  of  Frauds,  as  against  the  executor, 

semble,  34,  note  («}. 

BAILIFF, 

infant  cannot  be,  91. 

may  be  appointed  by  trustee  of  lands,  448. 

BANK, 

trust  money  may  be  deposited  in,  to  the  account  of  the  trust,  209. 
not  so  as  to  be  out  of  the  control  of  the  trustee,  302. 
trust  money  may  be  transmitted  through  a  bank,  322. 
but  must  be  earmarked,  323. 

money  placed  at  bank  in  name  of  trustee  is  deemed  to  be  traded 
with,  328. 

BANK  OF  ENGLAND, 

cannot  be  trustee,  86. 

at  what  time  incorporated,  86,  note  (8). 

will  not  allow  transfer  of  stock  into  more  than  four  names,  101. 
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BANKRUPTCY, 

property  cannot,  by  way  of  trust,  be  screened  from  the  effects  of^ 
without  limitation  over,  138. 

a  person  cannot  so  limit  over  his  own  property,  140. 

trustee,  trading  as  such,  is  liable  to  the  bankruptcy  law8»  252. 

construction  of  Bankruptcy  Act  as  to  vesting  of  estates  in  the  as* 
signees,  253. 

estate  upon  a  clear  trust  does  not  pass  to  them,  254. 

though  it  be  not  the  original  trust  estate,  but  arising  from  conver- 
sion, 254. 

and  that  whether  conversion  was  tortious  or  not,  255. 

if  assignees  take  possession,  the  action  must  be  brought  in  name 
of  the  trustee,  256. 

if  trust  estate  has  become  amalgamated  with  the  bankrupt's,  the  re- 
presentative of  the  trust  must  prove  for  the  amount,  256. 

legal  estate  passes  to  the  assignees  where  trust  is  doubtful,  256. 

construction  of  the  clause  relating  to  goods  left  in  possession  of 
bankrupt  with  consent  of  the  owner,  257. 

if  trustee  who  has  improperly  sold  out  stock  become  bankmpty 
cestui  que  trust  may  prove  for  price  of  specific  stock  at  date  of 
commission,  or  for  proceeds  with  interest,  316,  633. 

goods  left  in  possession  of  cestui  que  trust,  as  snch,  not  forfeited,  485. 

if  trustee  become  bankrupt,  cestui  que  trust  may  in  all  cases  proye 
for  the  loss,  633. 

and  with  interest  up  to  the  date  of  the  commission,  633« 

BAR 

to  suits  (see  Limitation  of  Suits),  611. 

BARGAIN  AND  SALE, 

for  nominal  consideration,  would  not  now  be  enforced  by  way  of  con- 
structive trust,  117. 

"  BESEECHING  " 

raises  a  trust,  77. 

BILLS, 

negotiable,  may  be  followed  in  equity,  203. 

BILL  IN  CHANCERY, 

necessary  for  appointment  of  new  trustees,  473. 

m 

except  suit  be  pending,  473. 

or  in  the  case  provided  for  by  the  Trustee  Act,  473. 

BREACH  OF  TRUST, 

constitutes  simple-contract  debt,  229. 
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BREACH  OF  TRUST— (co«/fniw<0* 

unless  trustee  accepted  under  liand  and  seal,  229. 

case  of  selling  out  stock,  316. 

cestui  que  trust's  protection  against,  and  remedies  for,  breaches  of 

trust  («ee  Cestui  aus  Trust,   VIII.,  IX.,  X.,  XI.,  XII., 

XIII.),  610. 
redress  for  breaches  of  trust  in  charities  (see  Charitibs,  IV.,  V.), 

643. 

BUILDING  LEASES 

of  charity  estates  should  not  exceed  60  or  Oocyesis,  411. 

BUY  IN, 

assignees  of  bankrupts,  and  trustees  for  sale,  not  authorised  to,  371. 

BY-LAWS, 

power  of  making,  will  not  authorize  deviation  from  original  intention 
of  the  charity,  400. 

CESTUI  QUE  TRUST, 

I.  who  may  be,  105. 
who  is,  106. 

when  cestui  que  trust  ought  to  join  in  the  conveyance,  374. 

upon  what  terms  cestui  que  trust  entitled  to  set  aside  purchase  by 
trustee  for  sale  {see  Salb,  III.),  382. 

entitled  to  account  of  mesne  rents  and  profits  from  his  trustee,  with- 
out regard  to  Statutes  of  Limitation,  629,  note  (1). 

II.  Entitlsd  to  Pernancy  of  Profits  of  the  Trust  Estatsi  476. 
will  be  put  in  possession  of  real  estate,  476- 

not  where  other  persons'  interests  would  be  affected,  476. 

case  of  cestui  que  trust  subject  to  a  charge,  477. 

cestui  que  trust  entitled  to  possession  in  equity  only,  481. 

at  law  is  tenant  at  will,  or  at  suffer«ice,  481. 

Lord  Mansfield's  doctrines  to  the  contrary  overruled,  481. 

cannot  recover  in  ejectment,  482. 

unless  surrender  of  the  legal  estate  can  be  presumed,  482% 

must  bring  his  action  in  name  of  the  trustee,  482. 

cestui  que  trust  of  lands  qualified  to  be  juror,  483. 

to  sport,  463. 

if  in  possession,  to  vote  for  coroner,  484. 

for  member  of  parliament,  484. 

qualified  to  sit  as  member,  485. 

entitled  to  possession  of  trust  chattels  during  continuance  of  his  in^ 

terest,  485. 
usually  put  in  possession  of  dividends  by  power  of  attorney,  485. 
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CESTUI  QUE  TRUST— (con«mii«0- 

III.  Entitled  TO  call  upon  thb  Trustee  to  execute  Estates, 

486. 

trustee  refusing  liable  to  costs  of  suit,  486. 

whether  compellable  to  execute  conveyances  of  parts  of  the  estate,  486. 

cannot  be  required  to  convey  in  other  words  than  as  conveyed  to 
him,  486. 

cestui  que  trust  has  not  jus  disponendi  where  other  parties  are  inter- 
ested, 486. 

remedial  statutes  providing  for  disability  of  trustee,  487. 

IV.  Estate  of  the  Cestui  que  Trust  in  the  Special  Trust,  495. 
each  cestui  que  trust  entitled,  to  extent  of  his  interest,  to  enforce 

execution  of  the  trust,  495. 
if  there  be  only  one  cestui  que  trust,  or  all  unanimous,  the  special 

trust  becomes  a  simple  trust,  496. 
special  trust  proceeds  until  cestui  que  trust's  election  known,  497« 
special  trust  cannot  be  enforced  unless  it  be  a  lawful  one,  497. 
Y.  Cestui  que  Trust  hat  assign  his  Interest,  498. 
though  the  trust  be  merely  a  possibility,  498. 
and. with  or  without  the  interposition  of  the  trustee,  498. 
by  instrument  in  writing,  but  not  necessarily  by  deed,  498. 
of  assignments  by  feme  cestui  que  trust,  499. 
by  cestui  que  trust  in  tail,  499 — 503. 
VI.  Cestui  que  Trust  mat  devise  his  Interest,  512. 

but  not  a  trust  of  freeholds,  without  the  solemnities  required  by  the 

Statute  of  Fraudg,  512. 
may  devise  trusts  of  copyholds  by  will  neither  signed  nor  attested, 

513. 
though  legal  estate  not  devisable,  513. 
and  without  surrender,  513* 
must  devise  trust  of  customary  freeholds  in  same  manner  as  trust  of 

freeholds,  513. 
YII.  Relief  of  Cestui  que  Trust  against  the  Failure  of  the 

Trustee,  572., 
direction  to  sell,  and  no  trustee  appointed,  572. 
gift  to  separate  use  of  feme  covert  without  any  trustee,  572. 
trustee  appointed,  but  dies,  or  incapable  of  taking  the  legal  estate, 

or  otherwise  fails,  573. 
cestui  que  trust  relieved  against  failure  of  powers  in  nature  of  trusts 

{see  Powers,  XI.),  574, 
VIII.  Cestui  que  Trust  mat  have  the  Administration  of  the 

Trust  confided  to  i^roper  Persons,  597. 
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CESTUI  aUE  TRUST— (con/inuerf)- 

if  trustee  die  in  testator's  lifetime,  cestai  qae  trnst  may  have  express 

trustee  appointed,  598. 
if  number  of  original  trustees  be  reduced,  the  vacancies  may  be 

filled  up,  59S. 
new  trustee  may  be  appointed  if  feme  trustee  marry,  598. 
or  if  trustee  misconduct  himself,  598. 
or  was  improperly  appointed  in  the  first  instance,  599. 
trustee  will  not  be  dismissed  for  caprice  of  cestui  que  trust,  599. 
nor  if  trustee  has  merely  misunderstood  his  duty,  599. 
cestui  que  trust  must  apply  for  appointment  of  new  trustee  by  bill, 

599. 
except  there  be  a  suit  pending,  599. 
there  must  be  a  reference  to  the  Master,  600. 
trustee  may  be  objected  to  as  unfit,  not  on  the  ground  that  another 

is  more  fit,  600. 
case  where  reference  may  be  dispensed  with,  600. 
trustee  substituted  by  the  Court  has  not  special  powers  of  original 

trustee,  600. 
Court  will  not  give  new  trustee  a  power  of  appointing  other  trustees, 

602. 
usual  power  of  appointment  of  new  trustees,  602. 
appointment  not  perfected  until  transfer  of  the  legal  estate,  602. 
disability  of  the  trustee  to  pass  the  estate  provided  for  by  statute, 

602. 
advantage  of  power  of  appointment  of  new  trustees  notwithstanding 

disability  of  the  trustee,  602. 
IX.  Cestui  qub  Trust  mat  compel  his  Trustee  to  observe  ant 

PARTICULAR  AcT  OP  DUTT,  603. 

if  legal  estate  be  assailed  by  a  stranger,  the  cestui  que  trust  may 

compel  the  trustee  to  assert  his  legal  right,  603. 
if  tenant  for  life  of  renewable  leaseholds  refuse  to  renew,  receiver 

will  be  appointed,  608. 
where  there  was  suspicion  that  the  trustee  would  not  execute  his 

trust,  he  was  ordered  to  give  security,  609. 
though  cestui  que  trust  entitled  to  mere  contingent  Interest,  he  may 

have  it  secured,  609. 
X*  Cestui  que  Trust  mat  injoin  the  Trustee  from  ant  Breach 

OF  DuTT,  609. 
whether  the  consequences  be  irremediable  or  not,  609. 
XI.  Of  Cestui  aus  Trust's  Right  of  following  the  Estate,  610. 
may  follow  it  into  the  hands  of  a  volunteer,  610. 
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CESTUI  QUE  TRUST— (conitntt^i). 
or  pardiaser  with  notice,  610. 
not  of  a  purchaser  without  notice,  610. 
or  his  alienee  though  with  notice,  610. 
or  a  disseisor  with  notice,  606. 

within  what  period  of  time  he  may  follow  the  estate  {see  LmiTA- 
TioK  OF  Suits),  611. 

XII.  Cestui  que  Trust's  Right  to  compel  a  tortious  Possessor 
TO  account  eor  Msshe  Rents  and  Profits,  627. 

prim&  facie  entitled  from  the  time  when  the  rents  were  intercepted, 

627. 
cannot  enforce  the  account  heyond  six  years,  provided  the  Statute  of 

Limitations  he  pleaded,  627* 
if  defendant  had  no  notice  of  the  plaintiff's  title,  the  account  will  be 

restricted  to  the  filing  of  the  hill,  628. 
though  the  plaintiff  be  an  infant,  628. 
rents  paid  into  court  will  belong  to  plaintiff,  628. 
if  cestui  que  trust  be  guilty  of  laches,  account  will  be  restricted  to 

the  filing  of  the  bill,  or,  if  great  laches,  to  the  decree,  628. 
account  has  been  ordered  upon  a  suit  instituted  for  that  purpose, 

after  suit  for  recovery  of  the  land,  628. 

XIII.  Cestui  hue  Trust's  Remedy  aoainst  the  Trustsb  per- 

SOKALLT  FOR  BrEACH  OF  TrUST,  680. 

may  recover  compensation  from  trustee's  representatiyes,  632« 

breach  of  trust  a  simple-contract  debt,  683. 

if  trustee  become  bankrupt  or  insolvent,  a  cestui  que  trust  may  prove 
for  the  loss,  633. 

with  interest  up  to  the  bankruptcy  or  insolvency,  633. 

if  breach  of  trust  was  a  sale  of  stock,  cestui  que  trust  may  prove  for 
proceeds,  with  interest,  or  price  of  stock  at  the  date  of  the  com- 
mission, 633« 

immaterial  whether  trustee  made  profit  or  not,  634. 

accident  no  excuse,  if  it  occurred  during  trustee's  misfeasance,  634. 

trustee  not  charged  with  imaginary  values,  634. 

only  as  stakeholder,  634. 

except  where  supine  negligence  or  wilful  de&ult,  634. 

where  co-trustees,  cestui  que  trust  may  charge  all  or  each,  634. 

unless  money  was  divided  between  the  trustees,  and  each  was  to  have 
care  of  his  share  only,  635. 

trustees  may  afterwards  fix  the  loss  on  the  proper  persons,  635. 
.    XIV.  Of  Cestui  que  Trust's  Concurrence,  AcauiEScsNCE,  and 
Release,  639. 
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CESTUI  QUE  TRUST— (contintitfd). 

cestui  que  trust,  after  concurrence,  cannot  come  upon  the  trustee 

for  compensation,  639. 
persons  not  sui  juris  cannot  concur,  640. 
infants  and  femes  covert  will  not  be  protected  where  there  is  fraud, 

641. 
acquiescence  bars  the  cestui  que  trust,  641. 
cannot  be  objected  to  a  class  of  persons  in  same  degree  as  to  indi- 
viduals, 642. 
release  or  confirmation  to  the  principal  discharges  the  accessory,  642. 
cestui  que  trust,  to  acquiesce  or  release,  must  be  sui  juris,  643. 
must  be  conusant  of  the  facts,  643. 
and  of  the  law,  643. 
XV.    Cestui  que  Trust's  Remedy  fon  Breaches  ot   Trust 
Against  Trustees  tor  Charities  (see  Charities,  IV.,  Y.), 
643. 
Against  the  Laches  or  Tort  ov  the  Trustee  {see  Conver- 
sion, IL,  III.),  655. 
CHANCELLOR 

may  in  certain  cases  be  visitor,  396. 
CHANCERY, 

alone  has  jurisdiction  of  trusts,  20. 
its  jurisdiction  in  respect  of  incorporated  charities,  393. 
CHAPELS, 

trust  of,  cannot  be  changed  by  the  trustees,  398. 

how  trustees  appointed  and  minister  elected,  where  no  directions  in 

deed  of  endowment,  399. 
minister  in  possession  retained  till  cause  heard,  399. 
may,  in  case  of  dissenters,  be  dependent  on  the  will  of  the  congrega- 
tion, 399. 
CHARGING, 

power  of,  not  to  be  introduced  in  settlements  where  "  usual  powers" 
directed  to  be  inserted,  74. 

CHARITABLE  USES, 
statute  of,  644. 

CHARITIES, 

I.  Trusts  declared  in  favour  of,  are  within  the  Statute  of  Frauds,  29. 
how  far  within  the  law  of  resulting  trusts,  199. 
purchase  without  notice  from  purchaser  with  notice,  bound  by  cha- 
ritable use,  207. 
charities  either  administered  by  trustees  or  incorporated,  392. 
whete  incorporated,  the  government  of  the  body  belongs  to  visitor 
{see  Visitor),  392. 
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CHARITIES— (contfniwrf). 

the  management  of  the  revenue  subject  to  the  Court  of  Chancery, 

393. 
in  respect  of  new  donations  the  Court  may  sometimes  assume  the 

office  of  visitor,  394. 

II.  General  Duties  ov  Trustees  for  Charities,  396. 
may  not  convert  the  fund  to  other  charitable  purposes,  397. 

how  trustees  of  a  chapel  appointed  and  minister  elected,  where  no 

trust  declared,  399. 
power  of  making  by-laws  will  not  authorize  deviation  from  charitsble 

purpose,  400. 
whether  the  Court  can  authorize  deviation,  400. 
Act  of  parliament  necessary  for  total  alteration,  401. 
trustees  will  pay  costs  of  application  to  parliament,  if  they  apply 

without  sanction  of  the  Court,  and  £iil,  401. 
letter  may  be  contravened,  where  spirit  preserved,  402. 
trustees  must  not  keep  the  fund  unnecessarily  in  hand,  403. 
may  not  convert  the   charity  estate  by  aliening  with  a  reserved 

rent,  403. 
or  by  granting  long  terms,  or  terms  with  covenants  for  perpetual 

renewal,  404. 
alienation  allowed  under  special  circumstances,  404. 

III.  Leases  bt  Trustees  for  Charities,  404. 

governors  of  charities  cannot  grant  a  lease  to  one  of  themselves,  404* 

lease  must  not  contain  any  covenant  for  private  advantage  of  trus- 
tees, 404. 

said  that  either  fines  may  be  taken,  or  rents  reserved,  405. 

lease  must  be  for  adequate  consideration,  405. 

direction  by  founder  that  rent  shall  not  be  raised  not  to  be  taken 
literally,  406. 

security  of  the  rent  principal  object  in  charity,  406. 

tenant  not  to  be  turned  out  who  dealt  fairly,  406. 

where  lease  granted  at  an  under^value,  who  shall  compensate  the 
charity,  407. 

lease  must  not  be  for  longer  term  than  is  consistent  with  provident 
management  of  the  estate,  407. 

husbandry  or  farm  leases  should  not  exceed  21  years,  408. 

rule  not  inflesdble,  408. 

leases  for  years  determinable  on  lives  have  been  sanctioned,  409. 

so  leases  upon  fines  or  foregifts,  410. 

building  leases  should  not  exceed  60  or  90  years,  411. 
ly.  Mode  of  Redress  for  Breaches  of  Trust  by  Trustees 

•   for.Charitibs,-643.''  - 
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CHARITIES— (conliniierf). 

ordinary  mode  by  information,  648. 
in  what  cases  should  be  by  bill,  643,  note  (I), 
relators  joined  on  account  of  costs,  644. 
commissions  under  the  Statute  of  Charitable  Uses,  644. 
Sir  S.  RomUly's  Act,  645. 
construction  of  the  Act,  646. 
V.  Account  op  Mesne  Rents  and  Profits  against  Trustees 

for  Charities,  649. 
charitable  trusts  not  within  the  statutes  of  limitation,  650. 
account  of  past  rents  may  be  met  by  presumption,  650. 
principal  bar  the  inconvenience  of  relief,  651. 
where  no  inconvenience,  the  account  will  be  carried  back  to  time  of 

misapplication,  652. 
where  the  charity  funds  have  been  diverted  by  mistake,  trustees  will 

not  be  made  to  account,  653. 
of  implied  notice,  from  the  circumstance  of  the  corporation  making 

an  annual  payment,  654. 
where  charity  estate  has  been  aliened,  Attorney-General  may  take 

purchase-money  with  interest,  or  present  value  of  the  estate,  after 

deductions  for  improvements,  654. 

CHATTELS, 

whether  real  or  personal,  subject  to  uses,  4. 
trusts  of,  not  affected  by  the  Statute  of  Uses,  7. 
executory  trust  of^  in  articles,  how  construed,  56. 
executory  trust  of,  in  wiUs,  how  construed,  64. 
trust  of  chattels  cannot  be  limited  to  the  heirs  of  a  person,  137. 
cannot  be  entailed,  137. 

may  be  subjected  to  any  limitations  not  leading  to  a  perpetuity,  142. 
how  chattels  may  be  disclaimed,  228. 

trust  of  chattels  will  on  death  of  cestui  que  trust  without  next  of  kin 
become  vested  in  the  Crown,  294. 

CHATTELS  PERSONAL, 

trusts  of,  not  within  the  Statute  of  Frauds,  28. 

voluntary  settlements  of,  not  void  as  against  purchasers,  but  are  as 

against  creditors,  if  settlor  was  indebted,  115. 
trustee  must  lose  no  time  in  getting  in  outstanding  chose  in  action, 

295. 
must  not  leave  the  fund  on  personal  security,  297. 
may  on  mortgage,  298. 

must  take  same  care  of  the  trust  property  as  of  his  own,  299» 
may  deposit  trust  money  in  bank,  299. 
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CHATTELS  PERSONAL— (conUfMici). 
to  the  account  of  the  tmst,  300. 
not  80  as  to  be  ont  of  the  control  of  the  trastee,  302. 
of  investment  of  the  trust  fond  {see  Invbstmekt),  305. 
trustee  must  ascertain  that  he  pays  tiie  proper  person,  317. 
may  file  a  bill  where  reasonable  doubt,  318. 
mustaee  to  authenticity  of  power  of  attorney,  818. 
must  not  delegate  the  application  of  the  trust  money,  319. 
trustee  not  answerable  for  handing  over  money  which  he  had  no 

legal  right  to  retain,  321. 
may  employ  agents,  where  he  is  justified  by  the  usage  of  businesa,  321. 
without  taking  security,  322. 
may  transmit  money  through  bank,  322. 
but  the  money  must  be  earmarked,  323. 
the  trustee  must  not  be  guilty  of  delay  in  the  administration  of  the 

trust  {see  Executors),  323. 
is  answerable  for  stock  he  might  have  purchased  at  the  proper  time, 

324. 
mu8|  compensate  the  trust  estate,  if  he  suffer  policy  to  drop,  324. 
wh^e  guilty  of  improper  retainer,  with  what  interest  he  will  be 

charged  {see  Interest),  326,  329. 
cestui  que  trust  of  chattels  personal  entitled  to  possession^  485. 

CHATTELS  REAL, 

trusts  of,  are  witiiin  the  Statute  of  Frauds,  28. 
voluntary  settlement  oi^  void  as  against  puxohaaers,  il5. 
and  creditors,  if  settlor  was  indebted,  115. 

CHILD, 

purchase  in  name  of,  is  primft  facie  a  gift,  169. 
the  presumption  may  be  rebutted,  169.] 

CODICIL, 

if  unattested,  cannot  serve  as  declaration  of  trust  of  real  estate 
devised  by  the  will,  36. 

COLLECTOR, 

of  rents  may  be  employed  by  trustees,  448.     . 
or  collector  of  debts,  448. 

COMMISSION, 

may  be  charged  by  trustees  for  absentees  of  estates  in  Ike  West 

Indies,  439. 
by  executors  in  the  East  Indies,  440« 
-  may  be  allowed  by  the  author  of  the  trust  to  his  trustee,  443. 
may  be  stipulated  for  with  cestui  que  trust,  444. 
or  with  the  Court,  446. 
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COMMITTEES  OF  LUNATICS, 

have  no  interest,  and  therefore  office  does  not  sanrive,  26d. 
may  not  charge  for  time  and  trouble,  439. 

COMPOUND  INTEREST, 
in  what  cases  charged,  329. 

CONCEALMENT, 

of  breach  of  trust  will  make  a  trustee  liable,  287. 

CONCURRENCE, 

of  cestui  que  trust  (see  Cestui  qub  Trust,  XIV.),  639. 

CONDITION, 

devise  on  condition  to  pay  a  sum  creates  a  resulting  trust  of  die  sum 
if  it  cannot  be  paid,  191. 

CONDITIONS  OF  SALE, 

whether  trustees  for  sale  may  add,  371- 

CONFIDENCE, 

in  the  person,  explained,  2. 

not  so  strictly  applied  to  trusts  as  to  uses,  10. 

In  what  sense  a  trust  said  to  be,  15. 

words  expressing  the  testator's  confidence  wHl  raise  a  trust,  78. 

CONFIRMATION, 

of  purchases  by  trustees  for  sale,  390. 

of  a  breach  of  trust  generally  {see  Cestui  que  Trust,  XIY.),  642. 

CONSENT, 

purchase  to  be  made  with,  676. 

CONSIDERATION, 

what  will  support  a  trust,  110. 

where  valuable  consideration,  trust  always  enforced,  110. 

so  voluntary  trust,  if  perfectly  created,  110. 

not  necessary  to  support  a  confirmation,  390. 

CONSOLS, 

3  per  cent,  proper  investment  of  trust  money,  311. 

CONSTRUCTION, 

of  an  instrument  is  question   for  the  Court,   and   defendant  not 

bound  to  answer  concerning  it,  37. 
of  trusts  governed  by  the  same  rules  as  construction  of  legal  estates, 

44. 
of  executory  trusts  in  marriage  articles,  53. 
of  executory  trusts  in  wills,  60. 
of  powers  (see  Powers,  IV.),  423. 

CONSTRUCTIVE  TRUSTEES, 

managing  a  trade,  entitled  to  allowance  for  trouble,  44 1 . 
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CONSTRUCTIVE  TRUSTS, 

distinguiBhed  from  tmtis  by  opendon  of  law,  44,  sole  (!)• 
in  what  words  construetiTe  tmati  tanty  be  declared,  76. 
how  they  are  affected  by  the  bankruptcy  of  the  tnistee,  256. 
may  be  barred  by  Statute  of  Limitations,  611. 

CONTINGENT  INTEREST, 

owner  of,  entitled  to  have  it  secured,  609. 

CONTINGENT  REMAINDERS, 

I.  Duties  of  Trustees    to   PRESERVfi,   uKTrt   tut  eldest  Soh 

HAS   ATTAINED  TwENTY-ONE,  357- 

obligation  to  preserve  the  remainders  imperative,  86 7* 

though  settlement  voluntary,  358. 

what  remedy  where  remainders  destroyed,  368. 

collateral  heirs  not  relieved,  359. 

issue,  where  limitation  to  heirs  of  body,  cannot  be  relieved  during 

life  of  the  parent,  359. 
Court  cannot  sanction  destruction  of  remainders,  359. 
exceptions,  360. 

II.  Duties  after  the  eldest  Son  has  attained  Twentt-onb, 

361. 
destruction  of  remainders  discretionary,  361. 
honorary  trustees,  361. 

Court  will  exercise  discretion  for  trustees,  361. 
will  punish  fraudulent  exercise  of  the  discretion,  361. 
Court  directs  destruction  of  remainders  on  marriage  of  eldest  son,  362. 
never  without  some  cogent  reason,  362. 
a  fortiori,  not  to  promote  wrong  object,  as  payment  of  father's  debti 

at  the  expense  of  the  son,  362. 
trustee  not  guilty  of  breach  of  trust,  though  Court  would  not  hive 

interfered,  363. 
distinction  between  settlements  and  wills  in  respect  of  remaisdm, 

363. 
effect  of  late  Fines  and  Recoveries*  Act,  365. 

CONTRACT  FOR  SALE 

raises  a  constructive  trust,  76. 

CONTRIBUTION, 

rule  of,  in  renewable  leaseholds,  848. 

CONVERSION, 

I.  Where  successive  estates  limited,  the  property  must  be  converted 
into  3  per  cents,  31^ 
if  tenant  for  life  has  received  more  than  a  sum  equal  to  dividendi 
of  8  per  cents,  he  must  refund,  313. 


INDEX.  739 

CONVERSION— (coiKtwttei). 

no  conversion  where  other  stock  than  8  per  cents  devised  specifically, 

314. 
or  where  money  is  invested  on  mortgage,  unless  beneficial  to  call  it 

in,  315. 
of  conversion  of  assets  in  Indiai  315. 
n.  Monet  to  be  laid  out  on  Land  shall  be  taken  as  Land, 

656. 
is  subject  to  curtesy,  656. 
qu.  if  subject  to  dower,  657. 
not  subject  to  escheat,  660. 
cannot  be  devised  by  an  infant,  662. 
passes  by  description  of  '*  lands,"  662. 
is  bound  by  a  judgment,  662. 
is  not  personal  assets,  662. 
not  to  be  brought  into  hotchpot  by  child  claiming  orphanage  share, 

663. 
goes  to  heir  of  person  on  whom  the  lands,  when  purchased,  were  to 

have  been  settled,  if  heir  claim  as  against  a  stranger,  663. 
and  if  as  against  executor  of  his  own  ancestor,  provided  at  the  an- 
cestor's death  there  was  some  third  person  to  call  for  a  conversion, 

664. 
if  money  be  "  at  home,*'  heir  has  no  claim,  667. 
money  will  be  "  at  home"  if  received  from  the  trustees,  673. 
case  of  money  bequeathed  to  be  laid  out  on  land,  to  be  settled  on 

testator's  right  heirs,  673. 
voluntary  covenant  to  lay  out  money  on  land,  to  be  settled  on  cove- 

nantor  and  his  heirs,  674. 
money  arising  from  sale  of  gavelkind  lands,  and  to  be  laid  out  on  a 

purchase,  shall  go  to  heir  at  common  law,  675. 
for  money  to  be  taken  as  land,  the  conversion  must  be  imperative, 

not  optional,  675. 
the  conversion  taken  to  be  imperative,  where  the  uses  are  exclusively 

applicable  to  real  estate,  notwithstanding  a  power  to  invest  on 

personal  security,  675. 
or  though  the  purchase  must  be  made  at  the  request  or  with  the  ap- 
probation of  a  party,  676. 
ihe  money  will  be  taken  as  land,  until  the  party  entitled  elects  to  take 

it  as  money  (see  Election),  677. 
III.  Land  to  be  converted  into  Money  is  taken  as  Money,  676. 
not  bound  by  judgments,  534,  537. 
will  pass  by  bequest  of  personal  estate,  676. 
if  not  bequeathed,  will  go  to  personal  representative,  677. 
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CONV£RSION^confmii«<2)- 

land  will  only  be  taken  as  money  until  the  party  entitled  elects  to 

take  it  as  land  {see  Election),  677* 

IV.    CONVEKSION  OF  THE  TrUST  EsTATB  BT  THE  TkUSTEE,  686. 

shall  not  a£fbct  the  rights  of  the  cestui  que  trust,  686. 
conversion  of  lunatic's  estate  (see  Lunatic),  686. 
of  infant's  estate  {see  Infant),  690. 

CONVEYANCE, 

when  cestuis  que  trust  should  join  in,  374. 

conveyance  of  trustees  at  direction  of  cestui  que  trust,  486. 

expense  of  conveyance  from  old  to  new  trustee,  598. 

COPYHOLDS, 

trusts  of,  are  within  the  Statute  of  Frauds,  28. 

surrender  of,  upon  what  principle  supplied  in  equity,  118. 

lord  taking  copyholds  hy  escheat  hound  hy  entry  of  trust  upon  the 
court  roll,  215. 

fines  for  admission  to  be  paid  by  the  trustee,  251. 

at  what  rate  where  co- trustees,  252. 

trustee  may  charge  the  fines  upon  the  trust  estate,  252. 

on  death  of  cestui  que  trust  without  heirs,  trustee  cannot  compel  hit 
own  admittance  in  equity,  29S. 

may  at  law,  294. 

copyholds  distinguished  from  customary  freeholds,  513,  note  (I). 

trust  of  copyholds  may  be  devised  by  unattested  will,  513. 

though  the  legal  estate  be  not  devisable,  513. 

no  surrender  necessary,  513. 
CORONER, 

trustee  in  possession  votes  for,  248. 

cestui  que  trust  in  possession  votes  for,  484. 
CORPORATION, 

cannot  stand  seised  to  a  use,  2. 

is  bound  by  a  trust,  10,  84. 

may  be  cestui  que  trust,  106. 

not  of  lands,  without  licence  from  the  Crown,  106. 

may  take  the  surplus  eqaitable  interest  beneficially  where  individosl 
would  have  been  a  mere  trustee,  175» 
COSTS. 
I.  Costs  of  Trustees  as  between  Trustee   and  Cestui  qui 
Trust. 

trustees  entitled  to  their  costs  out  of  the  trust  fund,  as  between  soli- 
citor and  client,  455. 

not  to  costs,  charges,  and  expenses  at  the  time  of  hearing,  455* 

where  no  fund  in  court,  costs  will  be  given  as  between  party  and 
party  only,  456. 
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COSTS-^^continued). 

trustees  not  allowed  to  pay  what  costs  they  please  to  their  solicitor, 

bttt  bill  will  be  moderated,  456. 
if  trustee  do  not  appear  at  the  hearing,  and  decree  nisi  against  him, 

he  may  pay  costs  of  the  day,  and  have  the  cause  reheard,  456. 
if  decree  passed,  cannot  have  cause  reheard  for  costs  only,  456. 
if  person  named  as  trustee  disclaim,  he  has  costs  as  between  party 

and  party,  457. 
in  case  of  co-trustees,  each  may  employ  his  own  solicitor,  and  have 

costs,  457. 
if  misconduct  of  the  trustee  be  the  cause  of  the  suit,  he.  must  pay 

costs,  457. 
if  suit  be  occasioned  by  mistake,  or  slight  neglect  of  the  trustee,  he 

will  not  pay,  or  only  in  part  pay,  or  will  even  have  his  costs, 

458. 
where  misconduct  of  the  trustee  appears  in  the  course  of  the  suit,  he 

will  pay  costs  of  proceedings  connected  with  his  misconduct,  459. 
if  misfeasance  be  very  trivial,  it  will  be  overlooked,  459. 
trustee  will  pay  the  costs,  if  he  institute  the  suit  for  some  private  end, 

459. 
or  if  he  mistake  the  accounts,  460. 
or  conceal  documents,  &c.,  460. 
or  set  up  title  of  his  own,  461. 

or  throw  unnecessary  obstruction  in  way  of  cestui  que  trust,  461. 
II.  Costs  of  Trustebs  as  between  Trustee  and  Strangers. 
trustees  in  respect  of  strangers  are  on  same  footing  as  others,  463. 
trustee,  where  vendor,  must  pay  costs,  if  he  cannot  make  a  title, 

462. 
where  ordered  costs,  will  have  them  as  between  party  and  party  only, 

462. 
may  charge  remaining  costs  upon  the  trust  fund,  463. 
in  creditor  suit,  if  no  assets,  executor  will  not  pay  costs,  463. 
unless  he  has  paid  simple-contract  debts  before  plaintiff's  specialty 

debt,  463. 
executor,  who  is  not  paid  his  full  costs,  may  deduct  them  out  of 

assets,  463. 
if  no  assets,  must  submit  to  personal  loss,  463. 
if  plaintiflTs  specialty  debt  exhaust  tbe  personal  assets,  executor  can- 
not claim  his  costs  out  of  the  realty,  463. 

COUNSEL, 

benefit  of  advice  from,  317. 
COVENANT, 

voluntary,  will  not  be  enforced  in  equity,  115. 
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COVENANT— (c(m<mtt*(0. 

covenant  to  stand  seised  to  uses,  on  what  groond  enforced  before 

the  statute  of  Hen.  8,  116. 
▼oluntary  covenant  to  purchase  lands,  to  be  settled  on  the  covoiiaii- 

tor  and  his  heirs,  674. 

COVERTURE, 

exempts  from  charge  of  acquiescence,  388. 

defeats  confinnation,  390. 
CREATION, 

of  trusts  by  the  act  of  a  party,  24 — 167. 

by  act  or  operation  of  law,  168 — 224.    {See  Operation  of  Law). 
CREDITORS, 

whether  they  can  enforce  the  execution  of  a  voluntary  settlement  for 
payment  of  their  debts,  106. 

their  rights  cannot  be  defeated  through  the  medium  of  a  trust,  188. 

taking  trust  estate  in  execution  are  bound  by  the  trust,  211. 

must  all  join  in  permitting  trustee  for  sale  to  bid,  381. 

may  purchase  goods  sold  under  execution,  382. 

how  far  bound  by  acquiescence  in  purchase  by  trustee  for  sale,  389. 

when  bound  by  confirmation  of  it,  391. 
CURTESY, 

not  admitted  of  a  use,  3. 

allowed  of  a  trust,  12. 

tenant  by,  not  bound  by  a  use,  3. 

bound  by  a  trust,  14, 19,  83,  211. 

attaches  on  legal  estate  in  trustee,  242. 

is  of  a  trust  or  equity  of  redemption,  519. 

if  feme  covert  had  equitable  seisin,  520. 

trust  for  her  separate  use  does  not  prevent  equitable  seisin,  520. 

why  curtesy,  and  not  dower,  of  a  trust,  521. 

curtesy  of  money  to  be  laid  out  on  land,  656. 
CUSTODY, 

of  chattels  {see  Chattels  Personal),  299. 

CUSTOMARY  FREEHOLDS, 

whether  lord  taking  by  escheat  bound  by  entry  of  trust  upon  the 

court  roll,  215. 
customary  freeholds  distinguished  from  copyholds,  513,  note  (1). 
trust  of  customary  freehold,  must  be  devised  according  to  the  Stmtnte 
of  Frauds,  513. 

DAUGHTERS, 

formerly  not  included  under  '*  heirs  of  the  body,"  or  ''iaenet^m 

articles,  but  are  so  now,  55. 
how  the  limitation  will  be  executed,  55. 
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DEBTS, 

payment  of,  held  in  one  case  to  justify  destruction  of  contingent  re- 
mainders, 361. 
debts  on  simple  contract  not  payable  until  late  Act  out  of  money  to 

be  laid  out  on  land,  663. 

DECLARATION, 

of  trusts,  bow  to  be  made  at  common  law,  26. 
under  Statute  of  Frauds,  28. 

must  not    necessarily  be  declared  in,  but   only  manifested  and 
proved  by  writing,  80. 

the  writing  must  be  signed,  31. 

in  what  words  to  be  made,  44. 
DEFECTIVE  EXECUTION  OF  POWERS, 

upon  what  principle  aided  in  equity,  119. 
DEFINITION, 

of  a  use,  2. 

of  a  trust,  15* 
DELEGATION, 

of  office  by  trustee  not  permitted,  262,  319,  370. 

tbougb  to  cootrustee  or  executor,  262,  319,  368. 

exercise  of  discr-etion  by  person  delegated  void,  268. 

qu.  if  execution  of  trust  vrad  where  no  discretion,  263. 

delegation  distinguished  from  employment  of  agents,  264,  321., 

from  appointment  of  attorney  or  proxy,  265. 
DELIVERY 

of  a  chattel  by  an  infant  passes  the  right  of  possession,  96. 
DEMURRER 

to  suits  on  ground  of  length  of  time,  616,  617,  621. 
DESCENT, 

trust  descends  as  the  legal  estate,  557. 

though  there  be  lex  loci,  558. 

there  is  possessio  fratris  of  a  trust,  558. 

half  blood  may  now  inherit,  558. 
DEVISE, 

implies  consideration,  33. 

upon  secret  trust  in  mortmain,  whether  void  at  law  by  the  words  of 
the  statute,  40. 

in  what  cases  general  words  will  pass  the  legal  estate  in  the  trustee, 
244. 

devise  of  equitable  interests  {see  Cestui  qub  Trust,  VI.),  ^12. 
DEVISEE 

of  legal  estate,  where  trust  deolaced  hy  unattested  ;wi)l,  to&fffi^iilly 
entitled,  36. 
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DEVISEE— (con^tnuei). 

unless  he  admit  the  trust  in  his  answer^  37. 

or  unless  there  he  fraud,  38. 

devisee  of  trustee  hound  hy  the  trust,  205. 

devisee  of  person  indehted  liahle  to  specialty  creditor^  229. 

DIRECTORY  CLAUSE 

in  will  for  settlement  of  chattels,  in  what  cases  raises  an  execHiory 
trust,  72. 

DISABILITY 

of  trustee,  statutes  remedial  of,  487.^ 

DISCHARGE 

of  trustee  from  his  office  (see  Relinquzshmbht),  464. 

DISCLAIMER 

should  he  hy  deed,  225. 

not  hy  way  of  conveyance,  226. 

may  he  evidenced  hy  a  person's  conduct,  226. 

person  after  disclaimer  may  act  as  agent,  226. 

what  disclaimer  will  divest  the  legal  estate  of  freeholds,  227* 

under  the  Statute  of  Uses,  227. 

of  chattels,  228. 

effect  of  disclaimer  as  to  continuing  trustees,  228, 428. 

DISCRETION, 

power  requiring  any,  cannot  he  executed  hy  an  infant,  92^ 

DISCRETIONARY  TRUSTS,  21. 

cannot  he  executed  hy  a  stranger,  263. 

DISSEISIN 

may  he  of  a  trust,  515. 

DISSEISOR, 

not  bound  hy  a  use,  3. 
or  trust,  18,  607. 

DISTRESS, 

may  excuse  laches,  389. 

or  annul  confirmation,  391. 

will  not  prevent  statutory  hat  from  running,  615. 

will  serve  to  rehut  presumption  of  release  of  right,  619. 

DOUBTFUL  EQUITY, 

whether  purchasers  hound  hy  notice  of,  208. 
DOWER,  ^ 

formerly  allowed  of  the  legal  estate  in  feoffee  to  uses,  3. 
not  allowed  of  the  legal  estate  in  the  trustee,  83. 
still  attaches  at  law,  242. 
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BOWER^continued). 

no  dower  of  the  use  itself,  3. 

DO  dower  of  a  trust  or  equity  of  redemption,  519. 

why  dower  was  made  an  exception  to  general  rule,  521. 

whether  money  to  be  laid  out  on  land  is  subject  to  dower,  657. 
DOWRESS, 

not  bound  by  a  use,  3. 

bound  by  a  trust,  11,  19,  84,  210. 

may  recover  in  equity  upon  her  legal  title,  632,  note. 

DUTIES, 

of  trustees  of  chattels  personal  (see  Chattels  Pbrsonal),  295, 

326,  329. 
of  trustees  of  renewable  leaseholds  {see  Renewable  Leaseholds), 

339. 
of  trustees  to  preserve  contingent  remainders  (see  Contingent 

Remainders),  356. 
of  trustees  for  sale  (see  Sale,  II.),  367. 
of  trustees  for  charities  {see  Charities),  396. 

* 
EAST  INDIES, 

executors  in,  may  charge  commission,  440. 

ECCLESIASTICAL  COURTS 

have  no  jurisdiction  of  trusts,  20. 

EJECTMENT, 

cannot  be  brought  by  cestui  que  trust,  482. 

may  by  trustee  even  against  cestui  que  trust,  482. 

ELECTION, 

infants,  lunatics,  femes  covert  cannot  elect,  677* 
feme  covert  may  elect  by  consenting  in  a  court  of  equity,  678. 
remainder-man  may  elect,  as  between  himself  and  the  trustees,  678. 
where  estate  is  to  be  sold,  and  money  divided  amongst  several,  no 

one  singly  <can  elect  that  land  shall  not  be  sold,  679. 
where  money  is  to  be  laid  out  on  land  to  be  settled  on  several,  any 

one  may  elect  to  take  his  share  as  money,  679. 
tenant  in  tail  of  money  to  be  Isdd  out  on  land  could,  before  Fines  and 

Recoveries'  Act,  have  elected  to  take  as  money,  if  remainder  was 

limited  to  himself,  680. 
not  if  remainder  was  limited  over,  680. 
tenant  in  tail  may  elect  by  act  in  pais,  681. 
effect  of  Fines  and  Recoveries'  Act  as  to  election  by  tenant  in  tail, 

682. 
election  may  be  presumed  on  slight  indicia,  684. 
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ELECTION— (cofUinwed). 

as  in  land  to  be  converted  into  money,  by  keeping  the  estate  nniold, 

684. 
or  in  money  to  be  converted  into  land,  by  receiving  the  money  firom 

the  trustees,  684. 
cestui  que  trust  of  money  to  be  converted  into  lands  held  to  elect  by 

declaration  of  trust  of  the  money,  on  changing  the  securities,  to 

himself  and  his  executors,  684. 
cestui  que  trust  of  land  to  be  turned  into  money  held  to  elect,  by 

reserving  the  rent  to  himself  and  his  heirs,  684. 
election  may  be  expressed  by  parol,  685. 
money  to  be  converted  into  land  will  pass  by  will  unatlasted,  685. 

ELEGIT, 

tenant  by,  not  bound  by  a  use,  3. 

is  by  a  trust,  84. 

may  be  sued  in  equity  against  cestui  que  trust,  12. 

origin  of  elegit,  526. 

binds  an  equitable  interest,  529 — 534. 

a  moiety  only  of  a  trust  can  be  taken  in  equitable  execution,  538. 

entirety  of  an  equity  of  redemption,  542. 

qu.  whether  moiety  or  entirety  wiiere  trust  is  in  nature  of  a  mort- 
gage, 543. 

in  what  cases  actual  elegit  must  be  sued  out,  before  application  to 
a  court  of  equity,  545. 

construction  of  the  Statute  of  Frauds  as  to  Ic^al  execution  of  trusts, 
546. 

whether  equitable  execution  may  be  had,  where  the  statute  hw  not 
provided  legal  execution,  548* 

ENTAILS 

of  equitable  interests,  history  of,  499 — 503. 

"  ENTREATING" 

raises  a  trust,  77. 

EQUITABLE  POWERS 
explained,  420. 

EftUITY  COURTS 

alone  have  jurisdiction  of  trusts,  20. 

EQUITY  OF  REDEMPTION. 

and  trust  distinguished,  216. 
subject  to  curtesy,  not  to  dower,  519. 

of  a  chattel,  may  be  taken  in  execution  under  equitable  fieri  faciM, 
528. 
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EQUITY  OF  REDEMPTION— (conimttei). 
forfeitable  for  treason,  554. 

ESCHEAT, 

lord  taking  by,  not  bound  by  a  use,  3. 

or  by  a  trust,  211. 

lord  taking  copyholds  by  escheat,  bound  by  trust  entered  on  the  roll, 

215. 
qu.  if  in  case  of  customary  freeholds,  215. 
law  of  escheat  of  trust  estates  now  altered  by  late  statute,  217. 
on  cestui  que  trust  dying  without  heirs,  the  trustee  may  retain  the 

lands  beneficially,  290. 
case  of  cestui  que  trust  attainted,  292. 
equitable  interest  not  subject  to  escheat,  555. 
money  to  be  laid  out  on  land  not  subject  to  escheat,  660. 

ESTATE  PUR  AUTRE  VIE, 

out  of  the  statute   de  donis,  and  therefore    cannot    be    entailed, 

502,  note  (1). 
where  limited  to  one  and  heirs  of  his  body,  not  in  nature  of  fee  coBr 

ditional,  ib. 

EXCHEQUER, 

Court  of,  would  probably  relieve  cestui  que  trust,  as  against  a  royal 
trustee,  84. 

EXECUTED  TRUSTS, 

what,  48. 

how  construed,  44. 

EXECUTION, 

defective,  of  powers,  upon  what  principle  aided  in  equity,  119. 
of  trust  chattels  by  fieri  facias  for  debt  of  th6  trustee,  243. 

EXECUTOR, 

in  what  cases  entitled  to  surplus  personal  estate  at  common  law,  369 

note  (6). 
now  by  statute  a  trustee  prim&  facie  for  the  next  of  kin,  ib, 
infant  might  at  common  law  have  acted  as  executor,  91. 
on  death  of  trustee,  his  executor  bound  by  the  trust,  205. 
liability  of  executor  for  joining  in  receipts  (see  Receipts),  279. 
or  joining  in  drawing  biUs,  285. 
transferring  stock,  285,  286. 

may  not  leave  assets  outstanding  on  personal  security,  297* 
may  on  mortgage,  298. 
after  payment  of  debts  and  legacies,  must  account  without  delay  for 

the  surplus,  or  will  be  charged  with  interest,  324. 
it  is  no  excuse  that  he  did  not  use  the  money,  325. 
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EXECUTOR— (conttfitfed). 

with  what  interest  charged  {see  Interest),  826,  329. 

formerly  allowed  to  trade  with  or  lend  assets  for  his  own  benefit, 

826. 
if  solvent  at  the  time,  327. 

and  the  assets  were  not  specifically  bequeathed,  827. 
now  in  all  cases  accountable  for  actual  profits,  327. 
may  not  pnrchiise  assets,  382. 
power  given  to  executors  survives,  483. 
executor  may  not  charge  for  time  and  trouble,  439. 
entitled  to  commission  for  administration  in  the  East  Indies,  440. 
of  their  costs  of  suit,  463. 

EXECUTORY  TRUSTS, 

what,  48. 

how  construed,  51. 

where  the  settlor  declared  the  uses,  and  intended  them  to  be  final, 
must  be  construed  as  trusts  executed,  63. 

EXPENSES, 

allowances  for,  to  trustees,  450. 

whether  provided  for  by  the  trust  deed  or  not,  451. 

trustees,  where  ordered  costs  as  between  party  and  party  only,  may 

charge  remaining  costs  upon  the  trust  fund,  451. 
may  charge  expenses,  though  in  receipt  of  an  allowance  for  trouble, 

451. 
where  account  of  expenses  not  kept,  an  average  will  be  taken,  452. 
expenses  a  lien  upon  the  trust  estate,  453. 
not  so  the  charges  of  trustees*  agents,  as  surveyors,  &c.,  454. 
if  trust  insufficient  to  pay  expenses,  trustees  may  call  upon  cestui 

que  trust  personally,  455. 

EXTENT, 

from  the  Crown  affects  trusts,  549. 

at  common  law  the  trust  could  not  have  been  sold,  549. 

may  now  by  statute,  550. 

equity  of  redemption  may  be  sold,  550. 

FACTORS, 

operation  of  Bankruptcy  Act  as  to  goods  in  their  possession,  254. 

«'  FAMILY," 

trust  for,  how  construed,  79. 

FARM  LEASES 

should  not  exceed  twenty-one  years,  408. 
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FEE  SIMPLE, 

will  not  vest  in  the  trustees  from  the  omission  of  the  words  "  during 

the  life  of  A."  in  the  will,  286. 
otherwise  in  a  deed,  237. 

FELONY, 

of  cestui  que  trust,  292. 

works  forfeiture  of  equitahle  chattels,  555. 

FEME  COVERT, 

formerly  her  equitahle  term  did  not  survive  to  the  hushand,  9. 

afterwards  ruled  otherwise,  12. 

how  she  may  declare  a  trust,  24. 

ought  not  to  he  trustee,  89. 

has  equal  judgment  after  marriage  as  hefore,  89. 

upon  what  ground  her  disability  rests,  89. 

may  execute  power  simply  collateral  or  appendant,  89. 

capable  of  executing  the  discretionary  part  of  the  trust,  90. 

cannot  execute  estates,  90. 

separate  use  allowed  in  trusts,  148. 

feme  not  barred  by  acquiescence  in  purchase  by  trustee  for  sale,  388. 

cannot  confirm  the  purchase,  390. 

cannot  consent  to  trustee's  relinquishment  of  the  office,  465. 

of  assignments  by  her  of  her  equitable  interest,  499. 

her  equitable  chattels,  how  affected  by  marriage  (see  Marriage), 

522. 
vest  in  Crown  by  forfeiture  of  the  husband,  555. 
feme  trustee  marrying  may  be  removed,  598. 
cannot  concur  in  a  breach  of  trust,  640. 
unless  guilty  of  actual  fraud,  641. 
cannot  acquiesce  or  release,  643. 
incapable  of  electing,  677. 

FEOFFMENT, 

effect  of,  by  infant,  96. 

FIERI  FACIAS, 

may  be  sued  out  in  equity  against  cestui  que  trust,  12. 
execution  under,  as  regards  legal  interests,  525. 
as  regards  equitable  interests,  527. 
.FINE, 

effect  of,  upon  equitable  entails,  500. 

fine  and  non-claim  no  bar  in  case  of  fraud,  606. 

fines  for  admission  to  copyholds  to  be  paid  by  the  trustee,  251. 

at  what  rate,  where  co-trustees,  252. 
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FIN£--(c(m<tntte(0- 

may  be  chsrged  upon  the  trust  estate,  252. 

for  renewals  of  leaseholds,  how  to  be  levied   (see  Rbitswable 
Leaseholds,  II.),  343. 
FINES  AND  RECOVERIES'  ACT, 

effect  of,  as  regards  the  limitation  to  preserve  contingent  remainders. 

365. 
effect  of,  as  to  election  by  tenant  in  tail,  682. 

FORFEITURE, 

person  taking  trust  estate  under,  bound  by  same  equity  as  forfeitor, 

211. 
law  of  forfeiture  now  altered  by  late  statute,  217. 
legal  estate  in  trustee  subject  to  forfeiture,  242. 

FRAUD, 

infant  will  not  be  protected,  if  he  practise  it,  99. 

settlement  based  on  frapd  absolute  against  the  grantor,  166. 

estate  may  be  recovered  by  persons  claiming  under  him,  semble,  166. 

fraud  a  ground  for  Court's  interference  with  the  eiercise  of  powers, 
whether  arbitrary,  435. 

or  imperative,  437. 

no  bar  to  suits  from  length  of  time,  so  long  as  frsod  remains  con- 
cealed, 616. 

otherwise  after  it  is  discovered,  616. 

if  bill  charges  fraud,  defendant  may  demur  or  plead,  unless  plaintiff 
allege  that  the  fraud  was  not  discovered,  617. 

if  he  do  so  allege,  the  defendant  mu#t  by  plea  either  deny  the  fraud, 
or  prove  that  plaintiff  knew  it,  617. 

fraud  a  ground  for  seeking  account  of  rents  and  profits  upon  a  legal 
title  in  equity,  631,  note. 

FREEBENCH 

attaches  on  legal  estate  in  trustee,  242. 

FREEHOLDS, 

how  to  be  disclaimed,  227. 
under  the  Statute  of  Uses,  227. 

GAME  ACT, 

in  respect  of  qualification,  extended  to  cestui  que  trust  of  lands,  48f. 
GAMEKEEPER 

must  not  be  appointed  for  pleasure  of  the  trustees,  289. 
"  GRANT^' 

not  inserted  in  conveyance  from  trustees,  373. 
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GUARDIAN, 

infimt  cannot  be,  91. 

cannot  be  gainer  by  abase  of  bis  office,  290. 

HEIR, 

originally  not  bound  by  a  use,  2. 

entitled  to  resulting  trust  wbere  devisee  appears  on  tbe  will  to  be  a 

trustee,  and  no  trust  is  declared,  36. 
not  excluded  from  resulting  trust  on  mere  conjecture,  174. 
there  must  be  positive  evidence  of  an  intention  to  disinherit  him, 

174. 
a  legacy  given  him  shows  no  such  intention,  174. 
though,  joined  to  other  circumstances,  it  will  have  its  weight,  175. 
entitled  to  money  resulting  out  of  land  directed  to  be  sold  {see  Re- 
sulting Trusts),  176. 
heir  of  trustee  is  bound  by  the  trust,  205. 
whether  heir  of  felon  may  sue  the  trustee,  292. 
collateral  heir  cannot  punish  trustees  for  destruction  of  contingent 

remainders,  359. 
heir  apparent  cannot,  359. 
in  what  cases  heir  will  be  entitled  to  money  to  be  laid  out  on  land 

(see  Conversion,  II.),  663. 
bequest  of  money  to  be  laid  out  on  land  to  be  settled  on  testator's 

heir,  673. 
said  to  be  more  favoured  than  the  executor,  674. 
heir  at  common  law  entitled  to  money  arising  from  sale  of  gavelkind 

lands,  if  proceeds  directed  to  be  laid  out  on  lands  generally,  674. 

HEIRLOOMS, 

bequest  of,  to  same  uses  as  freeholds  in  strict  settlement,  how  con- 
strued, 64. 
rights  of  cestui  que  trust  in,  485. 

"  HEIRS  OF  THE  BODY," 

in  articles  may  be  construed  first  and  other  sons,  53. 
in  what  cases  may  be  so  construed  in  wills,  60. 
whether  equitable  construction  of  those  words  will  bind  a  purchaser 
with  notice,  209. 

HONORARY  TRUSTEES,  361. 

"  HOPING  " 

raises  a  tmst,  78. 

HUSBAND, 

formerly  not  entitled  to  wife's  equitable  term  by  survivorship,  9. 
afterwards  ruled  otherwise,  12. 
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HUSBAND— (conhniitfd). 

how  far  entitled  to  feme's  equitable  chattels  {see  Marriaos),  522. 

HUSBANDRY  LEASES 

of  charity  estates,  should  not  exceed  twenty-one  years,  408. 

IDIOT, 

whether  he  may  declare  a  trust,  25. 

IGNORANCE, 

will  excuse  laches,  889. 

defeat  confirmation,  390. 

does  not  prevent  a  statutory  bar  from  running  in  equity,  615* 

will  rebut  presumption  of  release  of  right,  619. 

IMPERTINENCE, 

statement  of  trustee's  misconduct  is  not,  598. 

IMPROVEMENTS, 

what  allowances  for,  upon  setting  aside  purchase  by  trustee  for  sale, 

383. 
improvements  on  lunatic's  estate  may  be  made  from  his  personalty, 

689. 

INCONVENIENCE, 

of  granting  relief,  a  bar  to  suits,  622. 

applicable  as  a  bar  to  suits  against  trustees  for  charities  for  an  ac- 
count of  past  rents,  65 1 . 

INDEMNITY, 

cestui  que  trust  bringing  action  in  name  of  trustee  must  give,  482. 

INDEMNITY  CLAUSE, 

effect  of,  288. 

INFANT, 

in  what  cases  may  declare  a  trust,  24. 

has  no  legal  capacity,  91. 

cannot  be  steward  of  a  manor,  attorney  in  a  suit,  guardian,  or  bailiff, 
91. 

may  be  attorney  to  deliver  seisin,  91. 

may  grant  copyholds,  and  might,  until  late  statute,  have  acted  as 
executor,  91. 

cannot  execute  power  simply  collateral,  if  requiring  discretion,  96. 

what  capacity  he  has  of  passing  the  legal  estate,  96. 

his  feoffment  passes  possession  of  land,  and  his  delivery  passes  pos- 
session of  chattels,  96* 

effect  of  his  delivery  of  a  deed,  96. 

his  power  of  attorney  void,  97. 
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I N  FANT--(con«iiii/erf). 

effect  of  other  instrament  than  a  deed,  98. 

may  avoid  his  own  assurances,  98. 

cannot  commit  a  breach  of  trust,  but  may  not  practise  fraud,  99. 

where  property  given  to  infant,  presumption  is  that  he  was  not  to 
take  as  trustee,  99. 

how  trustees  for  infant  cestui  que  trust  may  become  purchasers  of  the 
trust  property,  381. 

not  barred  by  acquiescence  in  purchase  by  trustee,  388. 

cannot  confirm  the  purchase,  390. 

interest  of  legacy  may  be  allowed  to  an  infant  by  executor,  414.! 

in  what  cases  part  of  principal  may  be  so  applied,  414. 

part  of  principal  may  be  sunk  for  infant*s  advancement,  415. 

if  no  limitation  over,  416. 
.  or  where  limitation  over  is  by  way  of  survivorship  to  children  them- 
selves, 416. 

infant  cannot  consent  to  trustee's  relinquishment  of  the  office,  465. 

disability  of  infant  trustees  remedied  by  statute,  487* 

whether  infant  bound  by  the  laches  of  his  trustee  in  not  prosecuting 
his  legal  right  within  the  period  fixed  by  the  Statute  of  Limita- 
tions, 605. 

may  file  bill  for  an  account  of  mesne  rents  and  profits  upon  his  legal 
title,  629,  note,  631,  note,  632,  note. 

cannot  concur  in  a  breach  of  trust,  640. 

unless  guilty  of  actual  fraud,  641. 

cannot  acquiesce  or  release,  643. 

protected,  after  he  has  attained  21,  until  he  has  full  information,  643. 

incapable  of  electing,  677. 

conversion  of  infant's  estate  not  permitted,  though  beneficial  to  him, 
690. 

ground  of  the  rule,  691. 

his  money  cannot  be  laid  out  on  a  purchase,  691 — 694. 

if  timber  be  cut,  the  proceeds,  with  the  interest,  will  go  to  the  heir, 
694. 

except,  perhaps,  where  the  infant  was  tenant  in  tail  only,  694. 

if  infant's  money  be  applied  to  discharge  a  mortgage,  his  executors 
will  have  a  lien  for  the  amount,  695. 

necessary  expenses  attending,  the  realty  may  be  paid  out  of  the  per- 
sonalty, 695. 

seisin  of  infant  may  be  changed  from  ex  parte  matemft  to  ex  parte 
paternfi,  695. 

C  C  C 
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INFORMATION, 

the  ordinary  mode  of  redress  for  breaches  of  trust  by  trustees  of 

charities,  643. 
in  what  cases  an  information  proper,  and  in  what  a  bill,  643,  note  (1). 

INHABITANTS 

of  a  place,  trustees  required  to  be,  599. 

INJUNCTION, 

whether  cestui  que  trust  may  have,  against  an  improper  sale,  370. 
cestui  que  trust  may  obtain,  against  breach  of  trust,  609. 

INQUIRY, 

whether  must  be  made  by  assignee  of  equitable  interest  as  to  prior 
incumbrances,  in  order  to  gain  priority,  508. 

INSOLVENCY, 

property  cannot,  by  way  of  trust,  be  screened  from  the  effects  of, 

without  a  limitation  over  on  that  event,  188. 
but  a  person  cannot  so  limit  over  his  own  property,  140. 
construction  of  Insolvency  Act  as  to  vesting  trust  estates  in  the 

assignees,  258. 
goods  left  in  possession  of  cestui  que  trust,  as  such,  not  forfeited, 

485. 
cestui  que  trust,  on  insolvency  of  trustee  who  has  committed  breach 

of  trust,  may  prove  for  amount  of  loss,  633. 

INSTRUMENTAL  TRUSTS,  21. 

INTENTION, 

will  not  control  the  operation  of  the  Statute  of  Uses,  102. 
will,  if  possible,  be  carried  into  effect  in  trusts,  137. 
must  not  contravene  the  policy  of  the  law,  137. 

INTEREST, 

executors,  assignees  of  bankrupt,  &c.,  will  be  charged  with,  for 

money  improperly  retained  in  their  hands,  324. 
no  excuse,  that  the  money  was  not  used,  325. 

4  per  cent,  the  usual  rate  of  interest,  826. 
more  will  be  charged,  if  more  made,  326. 

where  money  employed  in  trade,  cestui  que  trust  has  option  of  actosl 

profits,  or  interest  at  5  per  cent.,  328. 
money  employed  in  trade,  if  lodged  at  banker's  in  trustee's  name, 

328. 

5  per  cent,  charged  where  gross  corruption,  328. 
simple  interest  usually  charged,  329. 

but  where  accumulation  is  directed,  compound  interest,  329. 
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mTEREST^coniinMed). 

where  direction  to  invest,  bat  not  to  accumulate,  simple  interest  only, 

S37. 
from  what  period  executor  charged  with  interest,  337. 
what  interest  charged  in  contribution  towards  fines  for  renewals,  351. 
cestui  que  trust,  upon  bankruptcy  of  trustee  who  has  committed 

breach  of  trust,  may  prove  for  interest  of  money  misapplied,  633. 

INTRUDER, 

not  bound  by  a  use,  3. 

INTRUSION, 

may  be  of  a  trust,  519. 

INVESTMENT. 

trustee  may  not  invest  on  personal  security,  305, 

though  there  be  several  obligors,  306. 

unless  expressly  empowered,  306. 

what  amounts  to  such  an  authority,  306. 

cannot  lend  to  one  of  themselves,  306. 

or  by  way  of  accommodation,  307. 

of  lending  to  a  person  formerly  insolvent,  307. 

of  lending  on  annuity,  307. 

case  of  trustees  directed  to  invest  on  stock  or  mortgage,  and  lending 

on  personal  security,  308. 
may  not  invest  on  stock  of  private  company,  308. 
iju.  if  on  mortgage,  309. 
where  expressly  empowered  so  to  lend,  should  not  advance  more  than 

two-thirds  of  the  value  of  the  property,  310. 
in  cases  of  houses,  &c.,  not  so  much,  310. 
may  not  lend  on  mortgage  to  one  of  themselves,  310. 
if  empowered  to  lend  on  mortgage  in  England,  may  now  lend  on 

mortgage  in  Ireland,  310. 
proper  investment,  where  no  power,  in  3  per  cents,  311. 
where  successive  estates  limited,  the  property  must  be  converted  into 

3  per  cents  {see  Conversion,  I.),  312. 
where  trustees  directed  to  purchase  stock,  answerable  for  amount  of 

stock  that  might  have  been  purchased,  315. 
where  they  sell  out  stock  improperly,  answerable,  at  option  of  cestuis 

que  trust,  for  stock,  or  proceeds  with  5  per  cent,  interest,  316. 
may  not  invest  so  as  to  put  the  fund  under  the  control  of  any  one 

trustee  singly,  316. 

ISSUE, 

where,  in  articles,  may  be  construed  first  and  other  sons,  53. 

c  c  c  2 
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ISSlJlEt— {continued). 

properly  a  word  of  purchase,  not  of  limitation,  68. 
includes  daughters  as  well  as  sons,  55,  63. 

JOINT  OFFICE, 

co-trustees  exercise,  265. 

JOINT-TENANT, 

renewal  of  lease  by,  203. 

JOINT-TENANCY, 

not  favoured  in  construction  of  marriage  articles,  with  reference  to 

children's  portions,  59. 
cannot  be  severed  during  minority,  59. 
not  favoured  in  wills  where  the  testator  put  himself  loco  parentis,  73. 

JOINTURE, 

power  to  charge,  not  to  be  introduced  in  settlements  where  "  usual 
powers"  directed  to  be  inserted,  74. 

JUDGMENT  CREDITOR, 

taking  trustee's  legal  estate  in  execution,  bound  by  the  trust,  84. 

JUDGMENTS, 
bind  a  trust,  12. 
bind  legal  estate  in  trustee,  259. 
effect  of,  at  common  law,  525. 
under  the  Statute  of  Westminster,  526, 
fieri  facias  binds  equitable  chattels  where  the  legal  estate  would  be 

bound,  527. 
binds  equities  of  redemption  of  chattels,  528. 
levari  facias  may  be  prosecuted  in  equity,  528. 
elegit  may  be  executed  upon  equitable  freeholds,  529. 
real  estate  to  be  converted  into  money  not  bound  by  a  judgment,  534. 
where  estate  contracted  to  be  sold,  semble,  judgment  does  not  bind 

the  purchase  money,  535. 
where  conveyance  by  A.  upon  trust  to  sell,  and  pay  the  aorplus  to 

himself  and  his  executors,  the  surplus  not  bound  by  jadgmeat 

against  A.,  537* 
settlement,  if  voluntary,  void  against  a  judgment  creditor,  538. 
on  what  grounds  judgment  creditors  may  come  into  equity,  538. 
entitled  to  have  execution  of  moiety  only  of  a  trust,  538. 
of  entirety  of  an  equity  of  redemption,  542. 
^.  whether  trust  by  way  of  mortgage  to  be  treated  as  mortgage  or 

trust,  543. 

semble,  judgment  creditor  will  not  be  paid  his  debt  out  of  debtors' 
real  assets,  where  moiety  insufficient,  544. 
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JXJDGMENTS— (continued). 

in  what  cases  actual  elegit  must  be  sued  out  before  application  to 

equity,  545. 
of  legal  execution  against  trusts  under  the  Statute  of  Frauds,  546. 
equitable  elegit  may  be  had,  where  statute  has  fiedled  to  provide  legal 

execution,  548. 
money  to  be  laid  out  on  land  subject  to  judgments,  662. 

JUROR, 

cestui  que  trust  of  lands  qualified  to  be,  483. 

JUS  DISPONENDl 

of  cestui  que  trust,  486. 

JUS  HABENDI 

of  cestui  que  trust,  476. 

KING, 

cannot  stand  seised  to  a  use,  2. 

may  be  seised  upon  trust,  10. 

may  declare  trusts  by  letters  patent,  not  by  parol,  25. 

may  establish  secret  superstitious  use  against  devisee  of  the  legal 

estate  by  parol,  43. 
bound  to  execute  the  trust,  84,  211. 
mode  of  enforcing  the  trust  doubtful,  84,  211. 
may  be  cestui  que  trust,  105. 
can  only  take  by  record,  105. 
entitled  to  trust  of  alien  after  inquisition,  106. 
forfeiture  does  not  vest  the  legal  estate  in  the  King,  106. 
where  legal  estate  forfeited.  King  bound  by  same  equity  as  forfeitor, 

211. 
entitled  to  trusts  of  chattels  on  death  of  cestui  que  trust  without  next 

of  kin,  294. 

KING'S  BENCH, 

civil  corporations  visited  by,  396. 

KNIGHT  OF  A  SHIRE, 

in  what  case  trustee  entitled  to  vote  for,  248. 

in  what  the  cestui  que  trust,  484. 

cestui  que  trust  may  sit  as  knight  of  a  shire,  485. 

LACHES, 

not  imputable  to  remainder-man  of  renewable  leaseholds  during  life 

of  tenant  for  life,  355. 
or  to  femes  covert  or  infants,  388. 
or  persons  ignorant  of  their  rights,  389« 
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LACHES^continued). 
or  in  distress,  389. 
of  trustee  shall  not  prejudice  the  cestui  que  trust,  604. 

LAND 

to  be  coBTerted  into  money  is  taken  as  money  (see  CoNvmssiov, 
III.).  676. 
"  LANDS" 

will  pass  money  to  be  laid  out  on  lands,  662. 

LAND-TAX 

of  lunatic's  estate  may  be  redeemed  by  sale  of  timber  fit  to  be  cot, 
688. 

LAPSED  LEGACY, 

out  of  real  estate  directed  to  be  sold,  to  whom  it  will  go,  194. 

LEASES, 

trustees  for  sale  cannot  grant,  to  one  of  themselves,  378. 

of  leases  by  trustees  for  charities  (see  Charities,  III.),  404. 

LEASING,  POWER  OF, 

may  be  introduced  in  a  settlement  where  "  usual  powers  *^  directed 
to  be  inserted,  73. 

and,  when  necessary,  a  power  of  leasing  mines  or  granting  building 
leases,  73. 

power  of  leasing  in  trustees  for  charities,  in  what  case  may  be  con- 
trolled by  the  Court,  435. 

LEGACY, 

to  the  heir,  will  not  rebut  resulting  trust  to  him,  174. 

in  what  cases  a  lapsed  legacy  out  of  real  estate  directed  to  be  sold 

will  go  to  residuary  legatee,  194. 
may  be  appropriated  by  executor,  413. 
if  for  trouble  of  executor  in  the  East  Indies,  may  be  disclaimed,  and 

commission  taken  instead,  440. 

LEGAL  ESTATE, 

mode  of  vesting  it  in  the  trustee,  102. 

what  estate  the  trustee  will  take  under  the  trust  instrument,  234. 

will  take  an  estate  sufficient  for  the  execution  of  the  trust,  235. 

not  greater  than  the  nature  of  the  trust  requires,  236. 

of  execution  of  uses  limited  subsequently  to  the  estate  upon  trust,  237* 

an  express  estate  cannot  be  cut  down,  239. 

legal  fee  in  trustees  subject  to  dower,  curtesy,  &c.,  242. 

forfeitable  for  offence  of  trustee,  242. 

may  be  taken  in  execution  for  debt  of  the  trustee,  semble,  243. 

may  be  assigned  or  incumbered  by  the  trustee,  244. 
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LEGAL  ESTATE^conUnuii). 

may  be  devised,  244. 

in  what  cases  will  pass  by  general  devise,  244. 

confers  upon  the  trustee  the  legal  privileges,  and  subjects  him  to  the 
legal  burthens,  247. 

trustee  the  person  to  bring  actions,  247. 

appoint  steward  of  manor,  248. 

present  to  church,  248. 

trustee,  if  in  possession,  entitled  to  vote  for  coroners,  248. 

whether  entitled  to  vote  for  member  of  parliament,  248. 

must  pay  fines  for  admission  to  copyholds,  251. 

subject  to  bankrupt  laws,  if  he  trade  on  the  foot  of  the  trust,  252. 

how  the  legal  estate  affected  by  the  bankruptcy  Acts  {see  Bank- 
ruptcy), 253. 

by  the  Insolvent  Act,  258. 

by  judgments,  259. 

LESSEES, 

not  prejudiced  where  purchase  by  trustee  for  sale  set  aside,  384. 

LETTER 

may  serve  as  declaration  of  trust,  30. 

LETTERS  PATENT 

necessary  for  declaration  of  a  use  by  the  King,  25. 

LEVARI  FACIAS, 

execution  under,  as  regards  legal  estates,  525. 

as  regards  equitable  estates,  528. 

writ  of  levari  facias  from  the  Crown,  526,  note  (1). 

LIABILITY, 

of  one  trustee  for  another,  268. 

in  respect  of  joining  in  receipts  {see  Receipts),  271* 

in  respect  of  concealing,  or  not  pursuing,  a  fraud  in  a  co-trustee, 

27 
as  to  compensation  to  cestui  que  trust,  (see  Cestui  que  Trust» 

XIII.,  XIV.,  Charities,  V.),  630. 

LIEN, 

trustees*  expenses  are,  upon  the  trust  estate,  453. 

LIMITATION,  STATUTES  OF, 

do  not  apply  as  between  trustee  and  cestui  que  trust  in  a  direct 

trust,  604,  611. 
do  as  between  trustees  and  strangers,  604. 
and  in  constructive  trusts,  611. 
whether  an  infant  shall  be  bound  by  the  laches  of  his  trustee,  605. 
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LIMITATION,  STATUTES  OY--{e(mHnued). 

do  not  apply  as  between  trustees  for  charities,  and  the  objects  of  it, 
650. 

LIMITATION  OF  SUITS. 

L  Bar  from  Statutes  of  Limitation,  613. 

adopted  in  equity  by  analogy  to  law,  613. 

twenty  years  the  equitable  bar  by  analogy  to  the  Statnte  of  James, 

615. 
time  runs  from  the  commencement  of  the  breach  of  trust,  615. 
poverty,  ignorance,  or  mistake  will  not  prevent  the  effect  of  the  bar, 

615. 
'   time  does  not  run  in  cases  of  fraud,  while  concealed,  616. 
where  the  lapse  of  time  appears  on  the  face  of  the  bill,  the  defendant 

may  demur,  616. 
where  it  does  not  so  appear,  may  plead,  616. 
or  may  pray  in  his  answer  to  have  the  same  benefit  as  if  he  had 

pleaded,  617. 
if  he  do  neither,  he  cannot  protect  himself  at  the  hemng,  617. 
Court  may  still,  in  its  own  discretion,  refuse  relief  after  the  time 

limited  by  the  statute,  617* 
where  bill  charges  fraud,  the  defendant  may  demur  or  plead,  unless 

plaintiff  allege  that  the  fraud  was  not  discovered,  617. 
if  plaintiff  do  so  allege,  the  defendant  must  deny  the  fraud,  or  prove 

that  plaintiff  knew  it,  617* 

II.  Bar  from  Presumption,  617. 

Court  will  presume  a  bar  after  20  years,  618. 

where  the  statutable  bar  is  of  a  different  period,  the  Court  will  not 

presume  within  a  shorter  time  than  the  statutable  limit,  618. 
principle  on  which  the  doctrine  of  presumption  is  grounded,  618. 
presumption  may  be  raised  within  less  period  than  20  years,  where 

aided  by  positive  evidence,  619. 
will  not  be  raised  even  after  20  years,  if  positive  evidence  rebut  the 

presumption,  619. 
presumptions  favoured  in  law,  and  not  lightly  rebutted,  61 9. 
no  presumption  against  party  labouring  under  ignorance  or  mistake, 

619. 
distress  may  weaken  the  presumption,  619. 
presumption  cannot  be  raised  against  a  class  in  same  manner  as 

against  individuals,  620. 
effect  of  waiver  as  furnishing  presumption,  620. 
presumption  cannot  be  opposed  as  a  bar  by  demurrer,  621. 

III.  Bar  from  the  Inconvenience  of  granting  Relief,  622. 
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LIMITATION  OF  SUITS— {continued). 

Court  will  not  open  account  when  vouchers  and  receipts  ar^  pro- 
bably lost,  622. 
each  case  must  depend  upon  its  own  circumstances,  622. 
where  no  bar  by  analogy  to  any  statute,  or  by  presumption,  or  on 
ground  of  inconvenience,  mere  length  of  time  no  obstacle  to  re- 
lief, 623. 
lY.  Effect   of    the    late  Statute    for    the   Limitation   of 
Actions  and  Suits,  625. 

LORD, 

taking  by  escheat  not  bound  by  a  use,  3. 
or  trust,  18,  211. 

LORD  OF  MANOR,    • 

infant  may  act  as,  91. 

LOTS, 

whether  trustee  for  sale  may  sell  in,  371. 

LUNATIC, 

incapable  of  declaring  a  trust,  25. 

disability  of  lunatic  trustee  remedied,  490. 

incapable  of  expressing  election,  677* 

trustee  shall  not  convert  lunatic's  estate,  unless  it  be  for  the  benefit 

of  the  lunatic  himself,  686. 
where  for  his  benefit,  his  debts  may  be  paid  from  his  real  estate, 

687. 
timber  may  be  felled  to  redeem  land-tax,  or  pay  debts,  688. 
mortgages  may  be  discharged  out  of  his  personal  estate,  688. 
so  personal  estate  may  be  applied  to  bring  action  of  trespass,  68 S. 
to  improve  his  lands,  689. 
to  pay  necessary  expenses,  as  repairs,  &c.,  689. 
conversion  will  not  be  made  on  trivial  grounds,  689. 
timber  cut  tortiously  will  go  to  the  executor,  690. 

MAINTENANCE, 

may  be  allowed  by  executor  to  infant  out  of  interest  of  his  legacy, 

414. 
in  what  cases  out  of  capital,  414. 

MANDAMUS 

to  compel  admission  of  trustee  to  copyholds,  294. 

MARRIAGE, 

of  eldest  son  justifies  destruction  of  contingent  remainders,  362. 
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MARRIAGE— (ciMilfntiecO. 

subjects  feine*8  equitable  chattels  real  to   dispositioii  of  hosband, 

528. 
though  the  chattel  be  a  mere  contingency,  523. 
husband  has  same  power  over  feme's  interest  under  legal  or  equitable 

elegit,  523. 
qu.,  if  over  mortgage  term,  523. 
trust  settled  to  her  separate  use  on  first  marriage  subject  to  disposition 

of  second  husband,  524. 
so  husband  may  dispose  of  trust  settled  by  her  to  her  separate  use, 

524. 
unless  with  his  agreement,  525. 

so  if  a  trust  be  given  to  her  separate  use  while  sole,  525. 
trust  settled  to  her  separate  use  by  husband  after  marriage  cannot  be 

defeated  by  him  except  by  subsequent  sale,  525. 

MARRIAGE  ARTICLES, 

construction  of  executory  trusts  arising  upon,  51. 

MEMBER  OF  PARLIAMENT, 
whether  trustee  can  vote  for,  248. 
in  what  cases  cestui  que  trust,  484. 

MERGER 

takes  place  where  legal  and  equitable  estates  meet,  if  commensurate, 
16. 

MERITORIOUS  CONSIDERATION, 

will  not  support  a  voluntary  trust  of  lands  against  a  subsequent  pur- 
chaser, 114. 

whether  voluntary  agreement  supported  by  it  wiU  be  enforced  in 
equity,  116. 

semble,  will  not  be  enforced  against  the  settlor  himself,  132. 

or  purchasers  or  creditors,  135. 

will  against  heir,  or  volunteer  of  the  settlor,  135. 
MESNE  RENTS  AND  PROFITS, 

account  of,  sought  by  cestui  que  trust  against  constructive  trustee 
{see  Cestui  que.  Teust,  XII.),  627. 

doctrine  of  mesne  rents  and  profits  generally,  629,  note  (1). 

against  trustees  for  charities  {see  Charities,  V.),  649. 
MINES, 

account  of  profits  of,  may  be  sought  in  equity,  629,  note  (1). 
MINISTER, 

of  dissenting  chapel,  how  to  be  elected,  399. 

present  minister  will  be  retained  until  cause  heard,  399. 


INDEX.  763 

MINISTERIAL  TRUSTS,  21. 

MISTAKE, 

does  not  prevent  a  statutory  bar  from  running  in  equity,  615. 
.  rebuts  presumption  of  a  release  of  right,  619. 
a  ground  for  seeking  account  of  rents  and  profits  upon  a  legal  title  in 

equity,  639,  note  (1). 
a  ground  for  refusing  account  of  mesne  rents  and  profits  against 

trustees  for  charities,  653. 

MIXTURE  OF  TRUST  AND  POWER, 

what  trusts  so  called,  22. 

MONEY, 

may  be  followed  in  equity,  202. 
may  be  followed  into  land  by  parol,  224. 
may  be  deposited  in  bank  to  the  account  of  the  trust,  299. 
must  not  be  put  out  of  the  control  of  the  trustee,  302. 
money  to  be  laid  out  on  land  is  treated  as  land(«ee  Conybrsion,  II.), 
656. 

MORTGAGE, 

assets  may  be  left  outstanding  upon,  298. 

whether  trust  money  may  be  invested  upon  {see  Inyestment),  309. 

whether  money  invested  on  mortgage  is  to  be  converted  into  3  per 

cents,  where  successive  estates  limited,  315. 
mortgage  on  lunatic's  estate,  in  what  case  may  be  discharged  out  of 

his  personal  estate,  688. 

MORTGAGEE, 

and  his  heirs,  trustees  for  himself  and  his  executors,  17. 

renewal  of  lease  by,  203. 

with  power  of  sale,  may  sell  without  concurrence  of  mortgagor,  374. 

though  there  be  a  clause  for  mortgagor's  concurrence,  , 

374. 
mortgagee  may  not  charge  for  time  and  trouble,  439. 

MORTGAGOR, 

dying  without  heirs,  questions  arising  on,  291. 

MORTMAIN, 

defendant  bound  to  answer  whether  the  legal  estate  was  devised  to 

him  upon  a  secret  trust  for,  39. 
whether  devises  upon  secret  trusts  for,  are  Toid  at  law,  or  only  yoid 

in  equity,  40.^ 

» 
NEGLIGENCE, 

trustee  answerable  for,  323. 
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NEXT  OF  KIN, 

entitled  to  interest  resalting  out  of  money  to  be  laid  oat  on  land 
(see  Rbsultino  Trust),  ISl. 

NOTES 

may  be  followed  in  equity,  203. 

NOTICE, 

purchaser  without,  not  bound  by  a  use,  3. 

purchaser  with  or  without,  bound  by  a  legal  charge,  18. 

bound  by  notice  of  any  equitable  incumbrance,  206. 

not  bound,  if  he  have  no  notice,  207. 

cannot  protect  himself  by  taking  legal  term  with  notice  from  a  trus- 
tee, 207. 

purchaser  without  notice  from  purchaser  with,  not  bound,  207. 

except  in  case  of  a  charitable  use,  207* 

purchaser  with  notice  from  purchaser  without,  not  bound,  208. 

of  notice  of  a  doubtful  equity,  208. 

notice  should  be  given  to  the  trustees  by  assignee  of  equitable  in- 
terest, 504. 

notice  to  one  of  several  trustees  during  life  of  that  trustee,  good, 
506. 

qu.  if  after  his  death,  507* 

of  inquiry  as  to  prior  incumbrances,  508. 

purchaser  secure  if  he  give  notice  to  all  the  trustees,  though  all  die 
before  second  incumbrance,  510. 

may  be  written  or  unwritten,  510. 

to  whom  it  may  be  given,  510. 

what  notice  necessary,  where  the  fund  is  in  Court,  511. 

notice  not  always  implied  against  corporation,  where  it  would  be 
against  individuals,  654. 

NUMBER  OF  TRUSTEES, 

what  is  proper,  100. 

only  four  allowed  of  Bank  Annuities,  101. 

OFFICE, 

how  trustee  may  relinquish  {see  Relinquishment),  464. 
OPERATION  OF  LAW, 

trusts  by,  distinguished  from  constructive  trusts,  44,  note  (1). 
their  different  kinds,  168. 

trusts  arising  from  purchases  in  another's  name,  168. 
from  the  intention,  expressed  or  presumed,  that  grantee  or  devisee 
should  not  take  the  beneficial  interest  {see  Resulting  Trust), 
169. 
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OPERATION  OF  LAW^{continu€d). 

from  conversion  of  the  trust  property  by  the  trustee,  201. 

money  may  be  foUowed,  202. 

so  bills  and  notes,  203. 

trusts  arising  upon  renewals  of  leases  by  trustees,  203. 

whether  trust  arises  upon  trustee's  purchase  of  the  reversion,  204. 

trust  by  operation  of  law  from  equity  following  the  trust  estate, 

205. 
how  trusts  by  operation  of  law  affected  by  the  Statute  of  Frauds, 

218. 
trust  arising  from  purchase  with  another's  money  may  be  proved  by 

parol,  221. 
not  so  purchase  by  a  person  as  agent,  222. 
what  parol  evidence  sufficient,  222. 
case  of  nominal  purchaser  denying  the  trust,  222. 
of  leaving  papers  at  his  death  disclosing  the  nature  of  the  purchase, 

223. 
of  mere  parol  evidence  after  his  death,  223. 
trust  money  may  be  followed  into  land  by  parol,  224. 

"ORDERING  AND  DIRECTING" 

raises  a  trust,  77. 

ORPHANAGE  SHARE, 

money  to  be  laid  out  on  land  in  favour  of  a  child  need  not  be  brought 
into  hotchpot,  663. 

OVER-PAYMENTS, 

by  a  trustee,  may  be  deducted  from  subsequent  payments,  319. 

PARISHIONERS, 

trnst  of  advowson  for,  will  be  enforced,  143. 

election  of  clerk  priro^  facie  in  the  trustees,  if  no  expression  of 

intention  or  usage  to  the  contrary,  144. 
where  parishioners  and  inhabitants  elect,  in  what  mode  the  election 

will  proceed,  144. 
whether  women,  children,  and  servants  are  entitled  to  vote,  145. 
semble,  the  election  confined  to  those  paying  to  church  and  poor, 

145. 
unless  constant  usage  be  otherwise,  146. 
by  paying  must  be  meant  liable  to  pay,  146. 
voter  roust  have  been  actually  rated,  unless  there  be  mistake  or  fraud, 

146. 
in  what  mode  votes  will  be  taken,  146. 
ballot  not  admissible,  146. 
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PARISHIONERS— (con<ifittc£0- 

election  must  be  either  by  poll  or  shew  of  hands,  147. 

ballot  may  in  special  cases  be  valid,  on  ground  of  contract,  147* 

PAROL  EVIDENCE, 

not  admitted  to  substantiate  a  declaration  of  trust  by  the  King,  25. 
not  allowed  to  rebut  a  resulting  trust,  where  devisee  is  trustee  upon 

the  face  of  the  will,  36. 
may  rebut  a  trust  which  results  by  presumption  of  law,  175. 
admissible  to  prove  purchase  with  another's  money,  221. 
not  to  prove  purchase  by  agency,  222. 
parol  evidence  must  be  clear,  but  may  be  circumstantial,  222. 
admissible  against  defendant's  denial  by  answer,  222. 
whether  admissible  after  his  death,  223. 
may  prove  investment  of  trust  on  land,  224. 
parol  sufficient  to  express  election,  685. 

PARTNER  IN  BUSINESS, 

renewing  a  lease,  is  trustee  for  the  partnership,  203. 

"  PAY  THE  RENTS." 

trust  to,  not  within  the  Statute  of  Uses,  103. 

«*  PAY  UNTO,  OR  PERMIT  AND  SUFFER  TO  RECEIVE," 

whether  within  the  Statute  of  Uses,  104. 

"PERMIT  AND  SUFFER  A.  TO  RECEIVE," 

within  the  Statute  of  Uses,  103. 

PERPETUITY, 

cannot  be  attained  through  the  medium  of  a  trust,  138. 

PERSONAL  ESTATE, 

gift  of,  will  not  pass  money  arising  from  sale  of  lands,  193. 
unless  the  proceeds  be  directed  to  be  taken  as  personal  estate,  193. 

PERSONAL  SECURITY. 

assets  must  not  be  left  outstanding  upon,  298. 

trust  money  may  not  be  lent  upon  (see  Investment),  305. 

PETITION  OF  RIGHT 

open  to  the  subject  where  the  King  is  trustee,  85. 

PLEA 

to  suits  on  ground  of  length  of  time,  617,  621. 

POLICY  OF  INSURANCE, 

if  suffered   to  drop  through  laches  of  the   trustee,  the  trust  estate 
must  be  compensated,  324. 

POOR  OF  A  PARISH, 

limitation  to,  void  at  law,  143. 
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POOR  OF  A  TARISU— {continued). 
trust  for,  good,  143. 
who  will  take  under  such  a  trust,  143. 

POOR,  OR  NECESSITOUS  RELATIONS, 

power  of  distribution  amongst,  how  to  be  construed,  577. 
gift  to,  how  to  be  construed,  578,  note  (1). 

PORTIONS, 

time  of  raising,  by  trustees,  368. 

power  to  charge,  not  to  be  introduced  into  settlement,  where  **  usual 
powers"  directed  to  be  inserted,  74. 

POSSESSIO  FRATRIS, 
of  a  trust,  514, 558. 

POSSESSION, 

transmutation  of,  whether  necessary  to  the  creation  of  a  trust,  110. 
trustee  for  sale  should  not  give  possession  before  payment  of  tbe 

purchase  money,  372. 
in  what  cases  cestui  que  trust  entitled  to  possession,  476. 
his  right  recognised  in  equity  only,  481. 

POVERTY, 

does  not  prevent  a  statutory  bar  from  running  in  equity,  615. 
may  rebut  presumption  of  release  of  right,  619. 

POWERS, 

I.  What  may  be  introduced  in  execution  of  executory  trusts,  73. 
the  insertion  of  what  powers  is  authorized  by  "  usual  powers,''  73. 
the  insertion  of  what  powers  is  authorized  by  "  proper  powers,"  75. 
person  may  be  trustee  of  power  without  interest,  85. 

special  power  will  not  pass  from  old  trustee  to  trustee  appointed  by 

the  Court,  600,  603. 
power  of  appointment  of  new  trustees  will  not  be  given  by  the  Court 

to  trustee  appointed  by  itself,  601. 
usual  power   of  appointment  of  new  trustees    (^e^  Cestui   que 

Trust,  VIII.),  602. 
exercise  of  discretionary  power  by  a  stranger,  void,  262. 
power  given  to  trustees   not  transferred  with   conveyance  of  the 

estate,  263. 

II.  General  Powers   imcidekt    to   the  Office   of    Trustee, 

412. 
trustee  may  do  without  suit  what  is  compellable  by  suit,  413. 
may  ^propriate  a  legacy,  413. 

may  allow  interest  of  legacy  for  maintenance  of  infant,  414. 
where  legacy  small,  may  allow  maintenance  out  of  principal,  414. 
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may  sink  part  of  capital  for  advancemeDt  of  infant,  415. 
where  no  limitation  over,  416. 

unless  limitation  be  by  way  of  survivorship  to  the  children  them- 
selves, 416. 
trustees  cannot  act  in  pais  where  suit  has  been  instituted,  417« 
may  compound  debts,  417* 
not  without  reasonable  ground,  418. 
may  reimburse  themselves  money  spent  for  their  own  protection, 

418. 
may  grant  leases,  419. 

III.  Different  Kinds  of  Special  Powers,  420. 
legal  and  equitable  powers  distinguished,  420. 

what  equitable  powers  to  be  deemed  appendant,  and  what  simply  col- 

lateral,  421.     * 
mere  powers,  and  powers  coupled  with  a  trust,  distinguished,  4*22, 
strict  and  directory  powers  distinguished,  423. 

IV.  Construction  of  Powers,  423. 
power  to  "  A.  &  B.,  and  their  heirs,"  423. 
to  trustee  and  "his  executors,"  425. 

to  "  executors,"  "  sons  in  law,"  trustees,"  425. 

to  trustees  and  the  "  survivors  of  them,"  425. 

to  trustees  and  the  "  survivor  of  them,"  426. 

where  real  and  personal  estate  vested  originally  in  same  persons, 

the  powers  cease  if  the  real  and  personal  estate  become  disunited, 

426. 

V.  Effect  of  Disclaimer  upon  Powers,  427. 
power  survives  to  the  trustees  willing  to  act,  428. 

VI.  Effect  of  Assignment  of  the  Estate,  429. 
conveyance  of  the  estate  will  not  carry  the  power,  429. 
though  new  trustee  appointed  by  the  Court,  429. 

no  distinction  between  disclaimer  and  release  with  intention  of  dis- 
claimer, semble,  429. 
power  not  destroyed  by  transfer  of  the  estate,  429. 

VII.  Effect  of  Survivorship  among  the  Trustees,  430. 
legal  power  does  not  survive  without  express  words,  430. 
equitable  power  does,  semble,  430 — 433. 

qu.  if  equitable  power  survive  unless  imperative,  434. 

VIII.  Control  of  the  Court  over  Powers,  435. 
Court  cannot  interfere  with  mere  power»  435. 
unless  there  be  fraud,  435. 

or  the  power  be  mischievously  or  ruinously  exercised,  485. 
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if  suit  be  pending,  trustee  is  disabled  from  exercising  a  power,  ex- 
cept with  sanction  of  the  Court,  436. 

where  power  is  imperative,  trustee,  if  willing,  may  exercise  it,  436. 

will  be  allowed  to  propose  scheme  for  charity,  436. 

Court  interferes  where  imputation  of  fraud,  437. 

if  trustee  refuse  to  exercise  a  power,  the  Court  cannot  compel  the 
execution,  437. 

IX.  Powers  BEFORE  the  Statute  of  Uses,  431,  note(l).' 
power  given  by  will  over  the  legal  estate  void,  ib. 

over  a  use,  good,  t6. 

the  execution  of  the  power  over  the  use  passed  the  legal  estate, 

iL 
until  power  executed,  feoffees  to  uses  were  trustees  for  the  heir, 

ib. 
person  in  whose  favour  the  power  was  to  be  exercised,  could  have 

compelled  the  execution,  ib, 
if  proceeds  of  sale  under  the  power  were  to  go  in  pios  usus,  as  no 

one  was  personally  interested  in  compelling  the  execution,  the 

exercise  of  it  was  discretionary,  t5. 

X.  Power  op  Appointment  of  kew  Trustees. 
how  usually  framed,  465. 

new  trustee  not  perfectly  appointed  until  transfer  of  the  estate,  465. 

how  transfer  effected,  466. 

construction  of  the  power,  468. 

two  trustees  cannot  relinquish  in  favour  of  one,  471* 

qu.  if  one  can  substitute  more,  471. 

one  trustee  cannot  relinquish  to  the  other,  471. 

power  vested  in  large  body  of  trustees,  how  construed,  471. 

power  cannot  be  made  a  medium  of  fraud,  472. 
XI.  Vicarious  Execution  by  the  Court  of  Powers  Imperative, 
574. 

Court  will  execute  power,  if  trustee  either  die  in  testator's  lifetime,  or 
decline  the  office,  or  the  trustees  disagree,  or  will  not  declare  them- 
selves, &c.,  575. 

where  author  of  the  trust  has  given  any  rule  for  the  execution  of  the 
trust,  the  Court  will  observe  it,  576. 

where  no  rule,  equality  is  equity,  579,  580. 

bequests  in  form  of  gift,  and  bequests  in  form  of  power,  distinguished, 
581. 

discretion  of  selecting  objects  out  of  a  class,  in  what  cases  a  trust, 
and  in  what  a  power,  583. 
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where  a  trust,  in  favour  of  what  objects  the  Court  will  execute  it, 

58G. 
power  imperatiye  to  be  exercised  in  favour  of  relations,  587. 
donee  of  the  power  may  appoint  to  persons  out  of  the  statute,  587. 
but  the  Court  cannot,  587. 

in  what  shares  the  relations  within  the  statute  will  take,  588. 
next  of  kin  construed  nearest  of  kin,  594. 
case  of  power  to  be  exercised  exclusively  in  favour  of  one  of  a  dass, 

594. 

PRECATORY  WORDS, 

force  of,  77. 

do  not  create  trusts,  where  objects  or  subject  matter  of  the  trust  un- 
certain, 78. 

PRESENTATION, 

trust  to  purchase,  in  favour  of  a  particular  person,  is  within  the 

statutes  against  simony,  141. 
must  be  made  by  the  trustee,  248. 
at  direction  of  the  cestui  que  trust,  289. 

PRESUMPTION, 

of  resulting  trust,  where  legal  estate  given  upon  a  trust  that  does  not 

exhaust  the  fund,  169. 
may  be  rebutted  by  parol  evidence,  175. 
bar  from  presumption  to   suits   in  equity    (see  Limitatiox   or 

Suits,  II.),  617. 
how  far  applicable  to  trusts  for  charities,  650. 

PRIVITY, 

as  applicable  to  cestui  que  use,  explained,  8. 
relaxed  as  to  trusts,  11. 

PRIVITY  OF  ESTATE, 
explained,  3,  18. 
relaxed  as  to  trusts,  11. 

PRIVITY  OF  PERSON, 
explained,  19. 

PROHIBITION, 

may  be  issued  against  a  spiritual  court  interfering  in  a  ease  of  trust, 
20. 

"  PROPER  POWERS," 

what  powers  may  be  introduced  under,  75. 

PROTECTOR 

of  a  settlement,  S65. 
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PROVING  WILL, 

whether  constitates  acting  execator,  229. 

PROXY, 

appointment  of,  distingaished  from  delegation  of  office,  265. 

PURCHASE, 

by  one,  and  consideration  paid  by  another,  creates  a  trnst,  168. 
how  the  trust  affected  by  the  Statute  of  Frauds  {see  Operatiok 

OF  Law),  221. 
purchase,  by  trustees,  of  the  reversion  of  renewable  leaseholds,  204. 
purchase  of  the  trust  property  by  trustees  for  sale  (see  Sale,  III.)» 

375. 

PURCHASE  MONEY, 

not  bound  by  judgments  against  the  vendor,  semble,  535. 

PURCHASER, 

for  valuable  consideration  without  notice,  not  bound  by  a  use,  3. 

or  trnst,  19,  207, 359. 

with  or  without  notice,  bound  by  a  legal  charge,  18. 

with  notice,  bound  by  a  trust,  206,  358. 

or  any  equitable  lien,  206. 

if  he  get  in  the  legal  estate  with  notice  from  a  trustee,  cannot  pro- 
tect himself  by  it,  207. 

purchaser  without  notice  from  purchaser  with  notice,  not  bound, 
207. 

except  in  the  case  of  a  charitable  use,  207. 

purchaser  with  notice  from  purchaser  without  notice  not  bound,  208. 

whether  purchaser  bound  by  notice  of  a  doubtful  equity,  208. 

if  purchaser  die  without  heirs  before  conveyance,  but  after  pay- 
ment of  the  purchase  money,  the  vendor  keeps  the  estate,  291. 

purchaser  of  equitable  interest  must  inquire  of  trustee  as  to  prior 
incumbrances,  504. 

must  give  notice  of  his  own  incumbrance,  504. 

how  far  notice  to  one  trustee  sufficient,  506. 

whether  second  incumbrancer  can  gain  priority,  if  he  makes  no  in- 
quiry, 508. 

assignee  is  secure  if  he  give  notice  to  all  the  trustees,  though  all 
die  before  second  incumbrance,  510. 

notice  may  be  written  or  unwritten,  510. 

to  whom  it  should  be  sent,  510. 

where  trust  fund  is  in  Court,  petition  should  be  presented  to  restrain 
the  transfer,  511. 
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PUR  AUTRE  VIE, 

estate  so  called  is  not  within  the  statute  De  donis,  and  therefore 

cannot  be  entailed,  502,  note  (1). 
where  limited  to  one  and  heirs  of  his  body,  is  not  a  fee  conditional,  ib. 

RECEIPTS, 

trustee  joining  in,  and  not  actually  receiving,  not  liable,  271* 

onus  proband!  lies  on  him  to  shew  he  did  not  receive,  272. 

joining  in  a  receipt  conclusive  at  law  of  actual  receipt,  273. 

trustee  liable  if  money  improperly  raised,  273. 

or  if  he  let  it  lie  in  hands  of  co- trustee,  274. 

executor  liable  for  joining  in  a  receipt,  279. 

unless  his  joining  was  a  nugatory  act,  280. 

Lord  Harcourt's  distinction  between  creditors  and  legatees  in  respect 

of  receipts,  283. 
executor  liable  for  joining  in  drawing  or  indorsing  a  bill,  285. 
executor  not  liable  where  his  joining  is  ex  necessitate,  285. 
must  still  see  that  the  money  is  properly  raised,  286. 
and  must  not  let  it  lie  in  the  hands  of  the  co-executor,  286. 
not  called  upon  to  replace  what  was  properly  expended,  286. 
co-administrators,  as  to  receipts,  on  same  footing  as  co-executors,  287* 
effect  of  indemnity  clause,  288. 
receipts  must  be  signed  by  all  the  trustees,  374. 
even  by  trustee  who  has  parted  with  the  estate,  374. 
not  by  trustee  who  has  disclaimed,  375. 
qu.  where  disclaimer  by  way  of  release,  375. 
in  what  cases  receipts  of  trustees  are  a  discharge,  where  no  power,  37d. 
receipts  given  to  trustees  will  be  retained  by  them,  375. 
whether  power  of  signing  receipts  passes  to  trustees  appointed  by 

the  Court,  600. 

RECEIVER, 

infant  cannot  be,  91. 

charged  with  interest  for  improper  retainer  of  trust  money,  325. 
appointed  where  tenant  for  life  of  renewable  leaseholds  refuses  to 
renew,  354,  608. 

''  RECOMMENDING,*' 
raises  a  trust,  78. 

RECOVERIES, 

effect  of,  upon  equitable  entails,  500--503. 
bow  must  have  been  suffered,  503. 
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REDEMPTION  OF  LAND-TAX, 

of  lunatic's  estate,  may  be  effected  from  fall  of  timber,  688. 

"  RELATIONS," 

trust  for,  how  construed,  79. 

power  in  favour  of,  how  to  be  executed  by  donee  of  the  power,  or, 
on  failure  of  the  trustee,  by  the  Court,  587. 

RELATORS, 

necessary  in  information  on  account  of  costs,  644. 

RELEASE, 

of  breach  of  trust  (see  Cestui  que  Trust,  XIY.),  642. 

RELINQUISHMENT, 

of  the  trust,  can  only  be  effected  in  three  modes,  464. 

first,  trustee  may  retire  with  consent  of  all  the  cestuis  que  trust,  464. 

if  all  in  existence  and  sui  juris,  465. 

secondly,  trustee  may  retire  by  virtue  of  a  power,  465. 

how  the  power  usuaUy  framed,  465. 

new  trustee  not  perfectly  appointed  until  transfer  of  the  estate,  465. 

mode  of  effecting  the  transfer,  466. 

construction  of  the  power,  468. 

two  trustees  cannot  substitute  one,  471. 

qu.  if  one  can  substitute  more,  471. 

one  cannot  relinquish  in  favour  of  the  other,  471. 

power  of  appointment  vested  in  numerous  body  of  trustees,  how  con- 
strued, 471* 

power  cannot  be  made  a  cover  for  fraud,  472. 

thirdly,  trustee  may  retire  by  application  to  the  Court,  472. 

must  apply  by  bill,  473. 

unless  suit  be  pending,  473. 

in  what  case  new  trustee  may  be  appointed  on  petition  under  the 
Trustee  Act,  473. 

REMAINDER-MAN, 

how  fines  for  renewal  of  leaseholds  will  be  apportioned  between  him 

and  the  tenant  for  life,  348. 
his  remedy  against  parties  to  a  breach  of  trust  begins  from  the  time 

of  the  breach  of  trust,  615. 
how  far  he  is  capable  of  electing,  678. 

REMAINDERS,  CONTINGENT  {see  Contikoent  Remainders), 

356. 
REMOVAL  OF  TRUSTEES  {see  Cestui  que  Trust,  VIII.),  598. 

RENEWABLE  LEASEHOLDS, 

I.  Of  the  Obligation  to  renew,  339. 
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RENEWABLE  LEASEHOLDS— (conltmied). 

not  necessarily  imposed  where  successive  estates  Hmited,  tt9. 

if  tenant  for  life,  trustee,  or  mortgagee  do  renew,  he  is  tmstee  of  the 
renewed  interest  for  the  parties  entitled  under  the  old  lease,  203, 
340. 

whether  interposition  of  trustee  will  create  obligation  to  renew, 
840. 

whether  obligation  to  renew  when  settlement  is  on  marrii^,  841. 

where  leaseholds  articled  to  be  settled,  Court  will  insert  clause  of 
rcDewal,  342. 

direction  to  renew  may  be  in  form  of  a  power,  343. 
II.  In  what  manner  Fines  for  Renewals  to  be  levied,  348. 

how  to  be  levied  out  of  "  rents,  issues,  and  profits,'*  where  the  lease- 
holds are  for  years,  343. 

where  the  leaseholds  are  for  lives,  344. 

if  trustees  obliged  to  resort  to  a  mortgage,  they  may  afterwards  re- 
tain the  amount  from  the  annual  rents,  346. 

mode  adopted  by  the  Court  by  insuring  the  lives  of  the  cestuis  que 
vie,  346. 

where  renewal  cannot  be  obtained,  what  becomes  of  the  fund  ap- 
plicable to  fines,  347. 

where  no  renewal  has  been  obtained,  who  is  answerable,  347. 

where  no  express  direction,  tenant  for  life  and  remainder- man  must 
contribute  in  proportions,  347. 

if  leases  be  for  years,  annual  sum  may  be  appropriated,  848. 

if  for  lives,  annual  premiums  upon  lives  of  cestuis  que  vie,  848. 

case  of  renewal  occurring  before  accruer  of  rents,  848. 

rule  of  contribution  between  tenant  for  life  and  remainder-  man,  848. 

whether  applicable  to  leaseholds  for  lives,  352. 

where  renewals  directed,  but  no  trustee,  tenant  for  life  is  trustee, 
354. 

where  tenant  for  life  refuses  to  renew,  receiver  appointed,  354. 

if  time  of  renewal  be  past,  the  rents  will  be  sequestered,  855. 

no  suit  for  compensation  can  be  instituted  until  death  of  tenant  for 
life,  355. 

no  laches  till  that  time,  355. 

RENEWALS 

of  lunatic's  leases  may  be  made  out  of  his  personal  estate,  689. 

RENT, 

on  death  of  grantee  without  heirs,  sinks  into  the  land,  291. 

RENUNCIATION 

of  the  trust  not  permitted  after  acceptance,  260. 
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REPAIRS, 

what  allowances  for,  upon  totting  aside  piuchases  by  trustees  for 

sale,  383. 
upon  lunatic's  lands  may  be  made  out  of  his  personal  estate,  689. 
same  rule  as  to  infant,  695. 

REQUEST, 

case  of  purchase  to  be  made  at,  676. 

"  REQUESTING," 

raises  a  trust,  77. 

RE-SALE 

of  property  purchased  by  trustees  for  sale,  upon  what  terms  ordered, 
385. 

RESIDUARY  BEQUEST 

will  not  pass  resulting  trust  of  money  arising  from  sale  of  lands,  193. 
unless  proceeds  directed  to  be  taken  as  personal  estate,  193. 
in  what  cases  will  pass  lapsed  legacy  out  of  land  directed  to  be  sold, 
194. 

RESIDUARY  DEVISE 

will  not  pass  resulting  trust  out  of  real  estate,  192. 

RESULTING  TRUST 

arises  either  on  presumption  or  expression  of  intention,  169. 
chattel  interest  resulting  to  heir  will  on  his  death  devolve  on  the 

executor,  169. 
no  resulting  trust  where  estate  given,  and  no  appearance  of  any  trust 

upon  the  face  of  the  instrument,  170. 
except  there  be  fraud  on  the  part  of  the  grantee,  170. 
if  fraud  on  the  part  of  the  grantor,  the  conveyance  is  absolute  against 

him,  170. 
unless,  perhaps,  the  grantee  by  his  answer  admit  himself  a  trustee, 

165,  166,  170. 
distinction  between  devise  upon  a  partial  trust  and  beneficial  devise 

subject  to  a  charge,  171. 
resulting  interest  in  favour  of  the  heir  not  lightly  rebutted,  174. 
cases  of  resulting  trusts  where  the  intention  of  making  the  grantee 

or  devisee  a  trustee  is  expressed,  175. 
trusts  of  this  kind  cannot  be  rebutted  by  parol  evidence,  176. 
money  arising  out  of  lands  directed  to  be  sold  results  to  the  heir, 

176. 
though  the  realty  was  blended  with  the  personalty,  177. 
though  proceeds  were  directed  to  be  taken  as  personal  estate,  1 77* 
where  purposes  of  the  trust  for  sale  only  partially  fail,  the  interest 

results  to  the  heir  as  personalty,  where  wholly  fail  as  realty,  178. 
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RESULTING  TRUST— (conlintterf). 

interest  arising  out  of  money  to  be  laid  out  on  land  results  to  next  of 
kin,  181. 

case  of  primary  devise  of  whole  estate,  subject  to  a  charge  which 
wholly  or  partially  fails,  189. 

trust  that  would  result  may  be  devised  away,  192. 

will  not  pass  under  residuary  devise,  192. 

resulting  trust  of  money  arising  from  sale  of  lands  will  not  pass  by 
gift  of  personal  estate  or  residuary  bequest,  193. 

unless  directed  to  be  taken  as  money,  193. 

whether  lapsed  legacy  out  of  lands  directed  to  be  sold  will  go  to  re- 
siduary legatee,  194. 

how  far  resulting  trusts  applicable  to  gifts  to  charitable  purposes, 
199. 

whether  any  resulting  interest  by  way  of  reverter  on  creation  of 
trust  in  fee,  293. 

RETIREMJINT 

of  trustee  from  the  office  {see  Relinquishment),  464. 

REVERSION 

of  renewable  leaseholds,  whether  may  be  purchased  by  trustee,  204. 

ROMILLY'S  ACT,  645. 

SALE, 

I.  Trust  for,  thought  by  Mr.  Feame  to  be  a  ministerial  trust,  22. 
contract  for  sale  raises  a  constructive  trust,  76. 

what  kind  of  trust  it  is,  247. 

direction  for  sale  in  will  raises  a  trust,  77. 

devise  upon  trust  to  sell  passes  the  fee,  235. 

II.  Duties  of  Trustees  for  Sale,  367. 
may  sell  without  applying  to  the  Court,  367. 
where  suit  is  not  pendini?,  367. 

must  sell  to  greatest  advantage  of  oestuis  que  trust,  367. 

with  impartial  regard  to  all,  367. 

Court  will  not. enforce  an  agreement  in  breach  of  trust,  368. 

no  excuse  that  trustee  was  not  the  acting  trustee,  368. 

reasonable  time  allowed  for  sale,  368. 

time  of  raising  porti6ns,  368. 

trustee  must  ascertain  value  of  the  property,  369. 

bound  to  shew  a  good  title,  369. 

should  have  it  investigated,  369. 

must  pay  costs  if  title  bad,  369. 

(sannot  sell  timber  separately  from  land  where  strict  settlement,  370. 
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SALE — (conUnued). 

may  sell  by  auction  or  private  contract,  370. 

may  not  delegate  the  trust  for  sale,  370. 

may  employ  agents,  370. 

if  sale  by  auction,  must  give  proper  advertisements,  370. 

may  not  clog  the  sale  with  unnecessary  conditions,  371. 

may  sell  in  lots,  371. 

may  not  buy  in,  371* 

chargeable  with  auction  duty,  though  sale  under  act  of  parliament, 

372. 
should  not  give  up  possession  till  payment  of  purchase  money,  372. 
of  sales  by  a  surviving  trustee,  373. 
word  "  grant"  omitted  in  the  conveyance,  373. 
what  covenants  trustees  must  enter  into,  373. 
mortgagee  with  power  of  sale  may  sell  without  mortgagor,  374. 
though  clause  in  mortgage  deed  for  mortgagor's  concurrence,  if  re- 

quired,  374. 
where  cestuis  que  trust  should  join  in  the  conveyance,  374. 
of  power  of  signing  receipts  for  purchase  money,  374. 
trustee  must  answer  inquiries  as  to  state  of  the  trust,  375. 
will  keep  vouchers,  subject  to  cestuis  que  trust's  inspection,  375. 
of  receipts,  where  no  power,  375. 
III.  Trustee  for  Sale  cannot  purchase  the  Trust  Property, 

376. 
whether  real  or  personal  estate,  376. 
in  his  own  name  or  name  of  a  trustee,  376. 
by  private  contract  or  auction,  376. 
from  himself  or  his  co-trustees,  376. 
whether  trustee  gains  advantage  or  not  is  immaterial,  377. 
cannot  buy  as  agent  for  another,  378. 
cannot  buy  through  another  as  agent  for  himself,  378. 
trustees  for  sale  cannot  lease  to  one  of  themselves,  378. 
may  purchase  from  cestui  que  trust,  379. 

relation  of  trustee  and  cestui  que  trust  must  first  be  dissolved^  379. 
there  must  be  no  concealment,  380. 
solicitor  of  cestui  que  trust  must  have  special  authority  from  his  client 

to  deal  with  the  trustee,  381. 
where  cestuis  que  trust  are  creditors,  all  must  join,  381. 
Court  will  not  authorize  trustee  to  bid,  381. 
except  where  cestuis  que  trust  are  infants,  382. 
rule  of  trustees  applicable  to  executors,  administrators,  assignees, 

&c.,  382. 
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cestui  que  trust  may  reooyer  specific  estate  on  paying  porchase 
money  with  interest,  383. 

trustee  must  account  for  rents,  382. 

will  be  allowed  for  improTements  and  repairs,  383. 

must  compensate  for  deteriorationa,  383. 

allowance,  where  fraud,  for  repairs,  but  not  for  improTements,  383. 

as  to  purchase  money  paid  into  Court,  and  rise  of  stock,  384. 

immediate  re-conveyance  ordered,  384. 

titles  of  lessees  not  prejudiced,  384. 

usual  prayer  is  for  a  re*sale,  384. 

upon  what  terms  ordered,  385. 

cestui  que  trust  cannot  insist  on  re-asle  in  lots,  386. 

any  creditor  may  insist  on  re-sale,  386. 

remedy  where  trustee  has  since  sold  the  estate,  382,  386. 

esse  of  shares  in  a  company  purchased  by  trustee,  387* 

costs  of  the  suit,  387. 

cestui  que  trust  must  apply  to  set  aside  the  sale  in  reasonable  time, 
388. 

femes  coTert,  ftc,  not  barred  by  acquiescence,  388. 

class  of  persons,  as  creditors,  not  barred  in  same  d^ee  as  indivi- 
duals, 389. 

no  laches  where  cestui  que  trust  was  ^orant  of  his  right,  389. 

or  was  in  distress,  389. 

of  confirmation  of  the  sale,  390. 

need  not  be  upon  consideration,  390* 

with  what  conditions  must  be  attended,  390. 

SALE  AND  EXCHANGE, 

power  of,  may  be  introduced  in  settlements  where  "  usual  powers  *' 
are  directed  to  be  inserted,  73. 

SECRET  TRUSTS,  39. 

SECURITY, 

trustee  has  been  required  to  give,  for  due  execution  of  the  trust,  609. 
agent  of  trustee  will  not  be  called  upon  to  give,  322,  460. 

SEISIN, 

what  it  is,  in  a  trust,  514. 

where  feme  covert  has  equitable  seisin,  husband  entitled  to  curtesy, 

514. 
possessio  fratris  of  a  trust,  514. 
seisin  of  infant  ex  parte  maternA,  of  leaseholds,  may  be  changed  to 

seisin  ex  parte  patema,  695. 
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SEPARATE  USE, 

of  feme  covert  aUowed  in  trnsta,  148. 

though  no  trustee  be  interposed,  149. 

what  wocds  will  create  such  a  trust,  149. 

of  gifts  to  separate  use  of  feme  now  sole,  151. 

the  non-anticipation  clause  in  such  case  Toid,  151. 

the  separate  use  also  void,  semble,  152. 

gift  to  separate  use,  without  express  trustee,  binds  purchaser  with- 

notice,  210. 
trust  for  separate  use  will  not  prerent  the  curtesy  of  the  husband, 

520. 
equitable  chattel  settled  to  separate  use  on  first  marriage  may  be 

disposed  of  by  second  husband,  524. 
so  husband  may  dispose  of  equitable  chattel  settled  by  feme  to  her 

own  separate  use  without  his  contract,  524. 
so  of  equitable  chattel  given  to  feme  while  sole,  525. 
not  of  chattel  settled  by  husband  after  maniage  to  her  separate  use, 

525. 
except  by  subsequent  sale,  525. 

SETTLEMENT, 

in  what  manner  will  be  executed  where  lands  articled  to  be  settled 

on  **  heirs  of  the  body"  or  "  issue,"  58. 
where  chattels  articled  to  be  settled  on  trusts  of  real  estate,  56. 
nhere  the  words  of  the  articles  would  create  a  joint-tenancy  of  por- 
tions, 59. 
where  words  are  omitted  in  the  articles,  60. 
where  lands  directed  in  wills  to  be  settled  on  ^  heirs  of  the  body  " 

or  "  issue,"  60. 
where  chattels  directed  to  be  settled  on  trusts  of  real  estate,  64. 
where  the  words  of  the  will  would  make  the  children  joint-tenants, 

73. 
what  powers  may  be  introduced  in  settlements,  73. 
voluntary  settlement  of  lands,  or  chattels  real,  (but  not  of  diattels 

personal,)  defeated  by  subsequent  sale,  114,  115.  . 
voluntary  settlement  of  any  property  void  as  against  creditors,  if 

settlor  indebted  at  the  time,  115. 
settlement  to  separate  use  of  feme  covert  will  be  enforced,  though  no 

trustee  be  appointed,  149. 
what  words  will  create  it,  149. 

SEQUESTRATION 

of  rents  wiD  be  ordered,  where  tenant  for  life  of  renewable  leaseholds 
refuses  to  renew,  354. 
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SHELLEY'S  CASE, 

rule  in,  applicable  to  trusts,  45. 

SIGNATURE, 

required  for  declaration  of  trust,  31. 

SIMONY, 

purchase  of  next  presentation  in  favour  of  persona  designata  falb 
within,  141. 

SIMPLE-CONTRACT  DEBTS, 

now  payable  out  of  real  assets,  229. 

SIMPLE  INTEREST. 

usually  charged  for  improper  retainer  of  trust  money,  329. 

SIMPLE  TRUST 
explained,  2, 21. 
in  what  the  cestui  que  trust's  estate  consists,  476. 

SOLICITOR 

cannot,  without  special  authority,  contract  for  his  client  with  trustee 

for  sale,  381. 
if  trustee,  has  no  allowance  for  time  or  trouble — only  for  expenses 

out  of  pocket,  442. 

SPECIAL  TRUST, 
nature  of,  4,  21. 

not  within  the  Statute  of  Uses,  7»  103. 
in  what  cestui  que  trust's  estate  consists,  495. 

SPECIFIC  PERFORMANCE, 

cannot  be  enforced  by  person  who  has  made  a  previous  voluntary 

settlement,  115. 
or  by  purchaser  from  trustees  who  have  sold  improperly,  368. 

SPIRITUAL  COURTS 

have  no  jurisdiction  of  trusts,  20. 

STATUTES, 

enacted  against  uses,  not  applicable  to.  trusts,  9. 
qu.  if  not  applicable  to  certain  uses  at  the  present  day,  9,  note  (3). 
statutes  of  limitation  not  applicable  to  trusts  for  charities,  650. 
statute  of  1  R,  3,  c,  1  (Cestui  q\2e  trust  empowered  to  pass  legal 

estate),  5. 
2  H.  5,  St.  2,  c.  3  (Jurors),  483. 
27  H.  8,  c.  10  (Statute  of  Uses),  7,  103. 
33  H.  8,  c.  20  (Forfeiture  for  treason),  551. 
13  Eliz.  c.  5  (Creditors),  115. 
27  Eliz.  c.  4  (Purchasers),  114. 
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43  Eliz.  c.  4  (Ckaritable  uses),  644. 

22  &  23  Car.  2,  c.  25  (Game  Act),  483. 

29  Car.  2,  c.  3,  s.  7  (Declaration  of  trusts),  28. 

s.  8  (Trusts  by  operation  of  law),  218. 

s.  10  (Trusts  taken  in  execution  and  made  assets), 


54e,  561. 

3  W.  &  M.  c.  14  (Action  against  devisee),  229. 
7  Anne,  c.  19  (Infant  trustees),  99,  487. 

4  G.  2,  c.  10  (Lunatic  trustees),  488. 
36  G.  3,  c.  90  (Trustees  of  stock),  489. 

52  G.  3,  c.  101  (Breaches  of  trust  in  charities),  645. 

6  G.  4,  c.  16  (Bankruptcy  Act),  253,  257. 
c.  74  (Consolidated  Trustee  Act),  489. 

7  G.  4,  c.  57  (Insolvent  Act),  258. 

1 1  G.  4  &  1  W.  4,  c.  47  (Action  against  devisee),  229. 

c.  60  (Sir  E.  Sugden's  Trustee  Act),  490. 

s.  21  (Clause  relating  to  Friendly  So- 
cieties), 649. 

2  W.  4,  c.  45  (Reform  Act),  484. 

3  &  4  W.  4,  c.  27  (Limitetion  of  Actions  and  Suits),  625. 

^  c.  74  (Fines  and  Recoveries'  Act),  365,  503. 

' 8.  71  (Money  to  be  laid  out  on  land),  682. 


c.  104  (Assets),  563,  570. 
c.  105  (Dower  Act),  522. 
c.  106  (Descents),  558. 


4  &  5  W.  4,  c.  23  (Escheat  Act),  217. 
c.  29  (Loans  upon  Irish  security),  310. 

STATUTE  MERCHANT, 

tenant  by,  bound  by  a  trust,  1 1. 

STEWARD 

of  a  manor,  infant  cannot  be,  91. 
must  be  appointed  by  the  trustee,  248. 

STOCK, 

passes  by  will  attested  by  two  witnesses,  86,  note  (8). 

vests  in  the  executor  as  assets,  until  he  assents  to  the  bequest,  ib. 

after  his  assent,  it  vests  in  the  legatee,  who  may  bring  action  against 

the  Bank  for  refusing  to  transfer,  ib» 
where  will  not  attested  by  two  witnesses,  it  vests  in  the  executor  as 

trustee  for  the  person  to  whom  it  was  imperfectly  bequeathed,  ib, 
what  will  amount  to  a  specific  bequest  of  stock,  ib, 
trust  money  must  not  be  invested  upon  stock  of  private  company,  308. 
of  investment  upon  public  stock,  311. 
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STOCK— (cofKiAtiecI). 

case  of  trustee  improperly  selling  out,  316. 

and  becoming  bankrupt,  316. 

of  neglecting  to  purchase  stock,  324. 

cestui  que  trust  of  stock  put  in  possession  of  dividends  fay  power  of 

attorney,  485. 
trust  of  stock  cannot  be  taken  in  execution  by  equitable  fieri  &cias, 

527. 

SUBP(ENA, 
origin  of,  1. 

SUIT, 

pendency  of,  prevents  trustees  from  acting  in  pais,  367, 
necessary  for  removal  of  trustee,  599. 

how  suits  barred  by  length  of  time  {see  Limitatiok  or  Sirns), 
610. 

SUPERSTITIOUS  USE, 

where  lands  devised  to,  the  King  may  direct  the  application,  43. 
may  establish  the  fact  of  the  superstitious  use  against  the  devisee 
by  parol,  43. 

SURRENDER 

of  copyholds,  upon  what  principle  supplied  in  equity,  118. 
not  necessary  for  devise  of  copyholds,  513. 

SURVIVORSHIP, 
of  a  trust,  266. 

of  executorship  or  administratorship,  266. 
not  of  bare  power,  266. 
not  of  committeeship  of  lunatic,  266. 

trust  survives,  though  there  be  a  power  to  appoint  new  trustees, 
267. 

survivorship  of  trust  for  sale,  266,  373. 

survivorship  of  powers  of  trustees  {see  Powers,  VII.),  430. 

TENANCY  IN  COMMON, 

favoured  in  articles  providing  portions  for  children,  59. 

TENANT  IN  TAIL, 
bound  by  a  trust,  83, 

of  assignment  by  him  of  his  equitable  interest,  499 — 503. 
in  what  cases  he  may  elect  {see  Election),  679. 

TERMS, 

attendant,  made,  contrary  to  general  rule,  to  follow  the  inheritance, 

137. 
will  follow  an  inheritance  gained  by  disseisin,  607,  note  (1). 
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TIMBER 

may  not  be  sold  separately  from  land  by  trostees  for  sak,  where 

strict  settlement,  870. 
may  be  felled  on  lunatic's  estate  to  redeem  land-tax  or  discharge 

debts,  688. 
if  cut  tortionsly  by  a  stranger,  will  go  to  the  executor,  690. 
when  cut  on  an  infant's  estate  will,  with  the  accumulations,  go  to 

the  heir,  694. 
except,  perhaps,  where  the  infant  is  tenant  in  tail  only,  694. 

TIME, 

within  which  cestui  que  trust  may  set  aside  purchase  by  trustee  for 

sale  {see  Sale,  III.),  388. 
trustee  not  entitled  to  any  allowance  for  his  time,  438. 
within  what  time  a  suit  must  be  instituted  (see  Limitation  of 

Suits),  611. 
TITHES, 

account  of,  may  be  sought  on  the    legal  title   in  equity,  629, 

note  (1). 

TITLE, 

trustee  for  sale  bound  to  make  a  good  title,  869. 

Title-deeds, 

where  cannot  be  delivered  to  purchaser,  assignees  must  give  attested 
copies  and  covenant  for  production,  373. 

TRADE, 

if  trust  money  be  employed  in,  trustee  charged  with  5  per  cent,  in- 
terest, or  actual  profits,  at  option  of  cestui  que  trust,  328. 

constmciiye  trustee  managing  a  trade  may  have  allowance  for 
trouble,  441. 

not  an  express  trustee,  442. 

TRANSMUTATION  OF  POSSESSION, 

where  there  is,  the  trust,  though  voluntary,  will  be  enforced,  110. 
and  where  there  is  not,  if  the  trust  was  perfectly  created,  110. 
or  the  interest  settled  was  equitable,  113. 

TROUBLE, 

no  allowance  for,  in  general,  438. 

rule  applies  to  executors,  mortgagees,  receivers,  &c.,  439. 

trustees  for  absentees  of  estates  in  West  Indies  will  be  allowed  com* 

mission,  439. 
not  unless  personally  present,  439. 
except  as  to  money  out  of  pocket,  439. 
rate  of  commission,  439. 
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mortgagees  cannot  charge  commi88i(m,  440. 

executor  in  East  Indies  allowed  commission,  440. 

where  no  legacy  left  him  for  his  trouble,  440. 

where  legacy  small,  he  may  refuse  it  and  take  commission,  440. 

constructive  trustees  who  manage  a  business  allowed  for  skill  and 

trouble,  441. 
not  express  trustees,  442. 

solicitor  or  attorney  allowed  only  money  out  of  pocket,  442. 
author  of  the  trust  may  order  the  trustee  an  allowance,  443. 
where  amount  not  specified,  it  will  be  settled  by  the  Master,  444. 
trustee  may  contract  honestly  with  cestui  que  trust  for  an  allowance, 

444. 
contract  must  be  fulfilled  to  the  letter,  446. 
trustee  may  contract  with  the  Court,  446. 
mortgagee  cannot  stipulate  for  allowance,  447* 

TRUST, 

I.  Formerly  same  as  a  use,  7,  note  (2). 
when  distinguished  from  the  use,  8. 

was  at  first  administered  on  the  principles  of  uses,  9. 

came  afterwards  to  be  treated  as  an  estate,  11. 

how  far  analogous  to  an  estate  at  law,  Id. 

a  trust  defined,  15. 

trusts  classified,  21. 

trusts  constructive,  and  by   operation  of   law,   distinguished,  44, 

note  (I), 
of  trusts  by  operation  of  law  {see  Operation  op  Law),  168. 
in  what  a  trust  or  the  estate  of  the  cestui  que  trust  consists  in  the 

simple  trust  {see  Cestui  que  Trust,  II.,  Ill,),  476. 
in  the  special  trust  {see  Cestui  que  Trust,  IV.),  495. 
the  word  "  trust "  not  conclusive  against  a  devisee's  taking  in  part 

beneficially,  174. 

of  breaches  of  trust  committed  by  trustees  for  chadties  {see  Chari- 
ties, IV.,  v.),  643. 

II.  Who  may  declare  a  Trust,  24. 

feme  covert  cannot  declare  a  trust,  except  with  the  formalities  re- 
quired by  the  Fines  and  Recoveries'  Act,  24. 
how  £ir  an  infant  may  declare  a  trust,  24. 
a  lunatic  cannot  declare  a  trust,  25. 
King  may  declare  a  trust,'  but,  semble,  only  by  letters  pateni>  25. 

III.  How  Trusts  mat  be  declared. 
trusts  at  common  law  averrable,  26. 
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TRUST— {continued). 

not  against  the  intention  expressed  or  implied  in  the  written  instrn- 

ment,  26,  27. 
how  tmsts  must  be  declared  under  the  Statute  of  Frauds,  28. 
not  to  be  declared  in,  but  to  be  manifested  by  writing,  SO. 
the  writing  must  be  signed,  81. 
when  declared  by  will,  the  wUl  must  be  sufficient  to  pass  the  legal 

estate,  81. 
where  the  trust  is  declared  by  an  unattested  codicil,  the  devisee  will 

take  beneficially,  86. 
unless  declared  to  be  a  trustee  in  the  attested  will,  86. 
or  he  admits  the  trust,  87. 
or  there  be  fraud,  38. 
of  secret  trusts  in  mortmain,  S9, 
of  trusts  to  superstitious  uses,  48. 

IV.    CONSTBUCTION  OF  TrUSTS. 

construction  of  trusts  the  same  as  of  legal  estates,  44. 

rule  in  Shelley's  case  applicable  to  trusts,  45. 

what  words  will  create  a  trust  for  separate  use,  149. 

trusts  executed,  and  trusts  executory,  distinguished,  48. 

how  "  heirs  of  the  body'*  and  "  issue"  will  be  construed  in  mar- 
riage articles,  58. 

of  chattels  covenanted  to  be  settled  to  uses  of  freeholds,  56. 

how  **  heirs  of  the  body"  and  *'  issue"  will  be  construed  in  executory 
trusts  in  wills,  60. 

of  chattels  directed  to  be  settled  upon  uses  of  freeholds,  64. 

of  indirect  or  constructive  trusts,  76. 

of  words  precatory,  &c.,  77. 

V.  What  Considbratiom  will  support  a  Trust. 

trust  will  always  be  enforced  where  there  is  valuable  consideration, 
110. 

or  the  trust  has  been  perfectly  created,  1 10. 

voluntary  trust  of  lands  may  be  defeated  by  a  subsequent  sale,  1 14. 

not  so  of  chattels  personal,  115. 

imperfect  voluntary  trust  will  not  be  enforced,  115. 

how  far  a  trust  supported  by  meritorious  consideration  will  be  en- 
forced, 116. 

VI.  Object  op  the  Trust. 

intention  of  the  trust  wUl  be  followed,  187. 
if  not  against  the  policy  of  the  law,  187. 
perpetuity  cannot  be  attained  in  trusts,  188. 
alienation  cannot  be  fettered,  188. 

£  E  £ 
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or  creditors  defeated,  188. 

trust  to  purchase  a  next  presentation  for  A.  simoniacal,  141. 

object  which  cannot  be  attained  by  the  legal  estate  may  be  attained 

through  the  equitable,  if  not  against  the  policy  of  the  law,  141. 
trust  for  "  poor"  of  a  parish  good,  143. 
or  for  the  parishioners  and  inhabitants,  143. 
,  of  trusts  for  the  separate  use  of  a  feme  covert,  147. 
restraint  of  anticipation  allowed,  148. 
trust  for  the  separate  use  will  be  enforced,  though  no  trustee  be 

interposed,  149. 
where  gift  is  to  separate  use  of  feme  sole,  she  may  dispose  of  it 

before  marriage,  151. 
wheUier  the  separate  use  will  spring  after  marriage,  152. 
consequences  of  creating  an  unlawful  trust,  165. 
estate  cannot  be  recovered  by  settlor  himself,  167* 
except,  perhaps,  where  the  defendant  admits  the  trust,  165,  166. 
may  be  recovered  by  persons  claiming  under  ^e  settlor,  semble,  165, 

166. 

yil.    PBOPSaTIBS  OF  A  TrUST  IK  ASALOQY  TO  LeGAL  EsTATSS. 

a  trust  may  be  assigned  (see  Cestui  que  Trust,  Y.),  498. 

may  be  devised  {see  Cestui  que  Trust,  VI.),  512. 

admits  of  seisin  and  disseisin,  514,  515. 

is  not  subject  to  dower  or  free-bench,  519. 

is  to  curtesy,  519, 

why  the  distinction  between  dower  and  curtesy  was  made,  521. 

trust  now  subject  to  dower  by  statute,  522. 

how  feme  covert's  trusts  of  chattels  affected  by  marriage  {see  Mar- 
riage), 522. 

trusts  liable  to  judgments  (see  Judoubmts),  525. 

to  extents,  549. 

the  trust  could  not,  at  common  law,  have  been  sold  under  an  extent, 
549. 

but  may  now  by  statute,  550. 

equity  of  redemption  maybe  sold,  550. 

trusts  of  freeholds  not  liable  to  forfeiture  at  common  law,  550. 

whether  forfeitable  by  statute  for  treason,  55 1 — 554. 

equities  of  redemption  forfeitable  for  treason,  554. 

trusts  of  lands  in  favour  of  aliens  forfeitable  at  common  law,  554. 

trust  only,  not  the  legal  estate,  forfeited,  555. 

trusts  of  chattels  always  forfeitable,  555. 

trust  of  wife  forfeiUble  for  felony  of  husband,  555. 
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legal  estate  not  forfeited,  555. 

trust  not  subject  to  escheat,  290,  555. 

descends  as  the  legal  estate,  557* 

though  there  be  lex  loci,  as  gavelkind,  557. 

there  is  possessio  fratris  of  a  trust,  558. 

half-blood  may  now  inherit  by  statute,  558.. 

liability  of  trusts  as  assets  (see  Assets),  558. 

TRUSTEE, 

who  may  be,  83. 

how  legal  estate  may  be  vested  in  him,  102. 

of  disclaimer  and  acceptance  (jsee  Disclaikbr  and  Accbptamce), 
225. 

what  quantity  of  legal  estate  the  trustee  will  take  (see  Legaz. 
Estate),  234. 

properties  of  the  legal  estate  in  him  (see  Legal  Estate),  242. 

cannot  renounce  after  acceptance,  260. 

cannot  delegate  his  office  (see  Delegation),  262. 

co-trustees  exercise  a  joint  office,  265. 

office  survives  (see  Survivorship),  266. 

one  trustee  not  answerable  for  another,  268. 

liability  of  trustee  for  joining  in  receipts  (see  Receipts),  271. 

for  concealment  of  breach  of  trust  by  co-trustee,  287. 

trustee  shall  derive  no  advantage  from  the  trust,  288. 

by  buying  in  debts,  &c.,  289. 

by  speculating  with  the  trust  fund,  289. 

may  derive  advantage  by  accident,  290. 

will  retain  the  land  beneficially  on  death  of  cestui  que  trust  without 
heirs,  290. 

qu.  if  on  attainder  of  cestui  que  trust,  292. 

cannot  come  into  equity  to  establish  his  right  beneficially,  293. 

may  obtain  possession  in  a  court  of  law,  294. 

not  entitled  to  chattels  beneficially  on  death  of  cestui  que  trust  with- 
out next  of  kin,  294. 

duties  of  trustees  (see  Duties),  295. 

powers  of  trustees  (jee  Powers),  412. 

allowances  to  trustees  (see  Trouble,  Expenses,  Costs),  438. 

relinquishment  of  office,  (see  Relinquishment),  464. 

trustee  must  convey  at  direction  of  cestui  que  trust,  486. 

or  pay  costs  if  he  refuses,  486. 

qu.  if  bound  to  convey  in  parcels,  486. 

not  bound  to  convey  in  other  words  than  as  conveyed  to  him, 
486. 
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nor  where  other  persons  are  interested  in  the  estate,  486. 
statutes  remedial  of  trustee's  disability  to  convey,  487. 
trustee  bound  to  convey  the  legal  estate  to  assignee  of  cestui  que 
trust,  498. 

of  appointment  of  new  trustees  {see  Cbstvi  que  Tkust,  YIII.) 

597. 
trustee  may  be  compelled  by  suit  to  the  observance  of  lusdnty, 

803. 
if  legal  estate  be  assailed  by  a  stranger,  is  bound  to  assert  bia  legal 

right,  603. 
may  be  injoined  from  conmiittiiig  breach  of  trust,  609, 
his  laches  or  tort  shall  not  affect  the  cestui  que  trust  (see  Coirvsn- 

sioir,  II.,  III.,  lY.),  655. 

USE, 

defined,  2. 

the  primary  use  executed  in  possession  by  the  stat.  of  Hen.  8, 
whether  designated  as  "  use"  or  '*  trust,'*  102. 

"  USUAL  POWERS," 

what  powers  may,  by  the  force  of  these  words,  be  introdnoed  in 
settlements,  73. 

VISITOR, 

who  is,  392. 

what  his  office,  392. 

must  follow  statutes  of  the  founder,  392. 

his  dedsion  cannot  be  appealed  against,  392. 

new  donations  distinguished,  in  respect  of  visitatorial  power,  from 

original  endowment,  394. 
Lord  Chancellor  in  some  cases  visitor,  396. 
application  to  him  by  petition  to  the  Ghreat  Seal,  396. 

VOLUNTARY  COVENANT, 

to  purchase  lands  to  be  settled  on  covenantor  and  his  heirs,  674. 
will  not  be  enforced  in  equity,  115. 

VOLUNTARY  SETTLEMENT, 

liable  to  be  defeated  by  subsequent  sale,  114. 

trustees  of,  bound  to  preserve  contingent  remainders,  358. 

VOLUNTEER, 

bound  by  a  trust,  205. 

VOUCHERS, 

given  to  trustees,  may  be  kept  by  them,  375. 
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WAIVER, 

effect  of,  620. 

WEST  INDIES, 

trustees  for  absentees  of  estates  there  may   charge  commission, 
439. 

WIFE, 

in  what  sense  cannot  be  trustee  for  her  husband,  85. 
ought  not  to  be  appointed  trustee,  89. 

WILL 

of  copyholds  may  be  nuncupative,  29. 

a  trust  cannot  be  created  by  a  will  not  executed  as  a  will  of  the  legal 

estate,  81. 
a  trust  cannot  be  averred  upon  a  will,  33. 
eonstruction  of  executory  trusts  in  wills,  60. 

"  WILLING  AND  DESIRING  " 
creates  a  trust,  77. 

"  WISHING  AND  REQUESTING  " 
creates  a  trust,  77. 


THE  END. 


*  * 
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